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Ex  parte  COOPER.  —  In  the  matter  of  COOPER.        C.  of  R. 

Nov.  S, 

In  this  case  the  Court  declared  the  practice  to  be,  that         1836. 
"when  a  petition  stands  over,  and  further  directions  are  ^^  ovw^it*'^ 
reserved,  the  petitioner  may  have  the  petition  set  down  n»y  ^  ^ 

...  t  •  »      ic  down  again  for 

Bgam  on  apphcation  at  the  r^strar  s  office.  further  direc- 

tions, on  ap- 
plication at  the 
i—^^i—  r^^istrar  s. 

Ex  parte  MTURK,  on  behalf  of  the  Hull  Banking     C.  of  R. 
Company.  —  In  the  matter  of  NORTH.  ^m/' 

loSo. 

North  kept  an  account  with  the  Hull  Banking  Cora-  ^{|^  ^f\ 
pany,  and  as  security  for  their  advances  deposited  with  bond  is  a  trustee 

^     ^  ^  ^       .  ^  for  others,  has 

them  a  bond  for  ISOiL,  given  by  one  Blenkin  to  Norths  as  himself  an  in- 
a  trustee  for  other  persons.  The  petition  stated,  that  it  |^^  j^^  ^^. 
was  represented  by  North  at  the  time  of  his  depositini;  poaiteitassecu- 

*  "^  1  •  nty,  notice  must 

this  bond,  that  he,  by  advances  made  by  him  to  the  party  be  given  to  the 

beneficially  interested,  had  acquired  an  interest  in  the  venfi^e  reputed 

bond,  which  he  intended  to  pledge  to  the  company.  North  ^^^^^^ 

also  deposited  another  bond  for  150/.  given  by  A,  B,         

A  security  on 
a  ponible  interest  as  next  of  kin,  depending  on  the  death  of  a  lunatic^  must  be  noticed  on 
proving. 

Vol.  III.  B 


2  CASES  IN  BANKRUPTCY. 

1836.        No  notice  was  given  by  the  company  to  Blenkin  or  to 

AB. 

MTuRK.  Norths   together  with  Margaret  North    and   Maria 

In  the^  matter  jy^^^  his  sisters,  were  next  of  kin  to  PhillipSy  a  lunatic, 

North,  and  as  such  had  an  expectant  or  contingent  possible 
right  of  succession  to  such  property  as  Phillips  should  be 
possessed  of  at  his  death,  in  case  he  should  die  intestate, 
particularly  a  sum  of  9,000/.  consols  vested  in  the  names 
of  four  trustees  in  trust  for  Phillips.  The  bankrupt,  on 
occasion  of  some  advances  to  him  by  the  company,  gave 
them  a  joint  bond  of  himself  and  sisters  to  secure  repay- 
ment, and  at  the  same  time  they  signed  a  paper  whereby 
they  authorized  and  required  the  trustees  of  the  9,000/. 
consols,  to  pay  to  two  of  the  directors  of  the  Hull  Bank- 
ing Company,  or  the  directors  for  the  time  being,  such 
share  or  shares  as  they  should  become  entitled  to  in  the 
9,000/.  &c.  Notice  of  this  assignment  was  given  to  two 
out  of  the  four  trustees.  Phillips  was  still  alive,  and 
lunatic. 

On  the  30th  of  March  1835  a  fiat  issued  against 
North,  who  was  indebted  to  the  company  5,500/. 

The  petition  prayed  that  the  company  might  be  declared 
to  stand  as  equitable  mortgagees  of  the  securities^  &c., 
without  relinquishing  or  realizing  the  expectant  or  con- 
tingent possibility  of  succession  of  the  bankrupt  as  such 
apparent  next  of  kin,  &c. 

Mr.  O.  Anderdon  for  the  petition :  —  The  bond  of 
which  North  is  obligee  was  not  in  the  reputed  owner- 
ship. It  was  decided  in  Gardner  v.  M^Lachlan  (a)  that 
where  ^.  is  indebted  to  ^.,  who  acts  on  behalf  of  C,  and 
C.  assigns  the  debt  to  Z).,  who  gives  notice  to  B.,  but 
not  to  A,  J  and  C,  becomes  bankrupt,  the  debt  is  not  in 

(fl)  Gardner  v.  M^Lachlan^  6  Sinu  407. 
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the  reputed  ownership  of  C, ;  and  ex  parte  Smart  (a)  de-        1836. 
cides  that  where  the  mortgagee  is  himself  a  trustee,  to        , 
whom  notice  must  be  given,  the  transaction  itself  is  suffi-      M*Tubk. 
cient  notice.     The  petitionei*s,  therefore,  are  entitled  to  '"  the  matter 
stand  in  the  place  of  the  bankrupt  as  to  his  beneficial       Noeth. 
interest  under  the  bond.     As  to  the  expectancy  on  the 
death  of  PhilUps,  that  does  not  vest  in  the  assignees,  not 
being  part  of  the  bankrupt's  estate,  Lyde  v.  Mpnn  (i), 
Carletan  v.  Leighton  (c),  and  therefore  resembles  a  se- 
curity from  a  third  person,  which  need  not  be  sold  on 
proof. 

Sir  George  Bose: — The  petitioner  may  either,  1st, 
prove  alone,  and  submit  to  any  future  order  as  to  the 
proceeds  of  his  security ;  2d,  not  prove  at  all,  which 
would  bring  him  within  Lyde  v.  Mynn  (6) ;  3d,  prove, 
and  put  a  value  on  his  security. 

Mr.  J.  Russell,  cantrdf  was  stopped  by  the  Court. 

The  Chief  Judge  :  — 

The  bonds  were  in  the  reputed  ownership  of  the 
bankrupt,  as  no  notice  of  the  assignment  was  given  to  the 
obligors. 

As  to  the  security,  the  petitioner  must  follow  one  of 
the  three  courses  suggested  by  Sir  George  Bose,  The 
petitioner  may,  at  his  election,  either  include  or  exclude 
the  interest  in  question  as  a  security ;  if  included,  it 
must  be  valued ;  if  excluded,  he  takes  the  chance  of  the 
assignees  claiming^  if  it  fall  into  possession  before  the 
bankrupt  obtains  his  certificate,  or  of  the  bankrupt 
claiming  it,  if  it  fall  into  possession  after  the  certificate 
is  obtained. 

(a)  Ex  parte  Smarts  2  Mont,  ^  Ayr,  ca 

{ft)  Lyde  v.  Mynitj  4  Sim,  505.  S.  C.  on  appeal,  1  MyU  ^'  Kee,  687. 
(c)  Carletan  v,  Leighton,  5  Merr.  App.  667. 
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1836.  Sir  John  Cross: — ^This  is  a  new  and  somewhat  nicd 

point.     I  do  not   recollect   any  case  of  a   contingent 

M'TuRK.       security.     The  general  rule  is  clear;  but  I  think  the 

In  the  matter  present  question  is  still  open,  and  before  deciding  it  I 

NoATH.       wish   to  bear   the  arguments   of  the  counsel   for   the 

assignees. 

Sir  George  Rose: — If  the  petitioner  is  right  that  the 
expectant  interest  does  not  and  never  can  form  part  of 
the  bankrupt's  estate,  he  need  not  refer  to  it  on  hi$ 
proof;  but  if  lie  is  wrong  he  will  forfeit  his  seourity. 
The  assignees  are  correct  in  contending,  that  as  the 
interest  possibly  may  form  part  of  the  estate,  the  peti- 
tioner must  elect  what  course  he  will  pursue.  If  the 
petitioner  does  not  notice  this  interest  in  his  proof,  and 
it  fall  in  before  the  bankrupt  obtains  his  certificate,  the 
assignees  could  seize  the  whole.  This  contingent  interest 
might  be  Sold  by  the  assignees,  but  probably  it  would 
fetch  very  little.  Formerly  no  proof  whatever  was 
allowed  while  the  party  held  any  security ;  Lord  Lough- 
borougKs  order  first  altered  that  as  to  legal  mortgages, 
and  the  same  practice  has  gradually  been  introduced 
into  other  matters.  The  petitioner  may  put  what  value 
on  his  security  be  pleases ;  a  farthing,  for  instance ;  but 
then,  if  it  falls  into  tlie  estate,  and  sells  for  more,  the 
assignees  will  have  the  benefit  of  the  surplus. 

Ordered,  that  the  petitioner  give  up  his  security  on 
the  bonds.  That  the  mortgage  be  sold,  and  the  proof 
admitted,  subject  to  the  petitioner  putting  a  value  on 
tiis  security  on  the  bankrupt's  possibility ;  or,  without  so 
doing,  the  proof  to  be  allowed,  subject  to  such  order  as 
to  the  proceeds  of  the  property,  when  realized,  as  the 
Court  shall  think  (it. 
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Ex  parte  BENJAMIN  PARTON  and  others.  — In      C.  ofR. 

the  matter  of  RICHARD  PARTON.  -  Nav.^, 

1636. 

KlCHARD  PARTON  (the  bankrupt),  and  Francis  A  surety  to  a  • 
Partem  as  surety,  gave  tlieir  joint  and  several  bond  to  ^^^  of  i^L- 
Harris.  dated  March  1777,  in  a  penalty  of  250/..  con-  nuity  before 

,  6  Geo.4.  c.  16. 

ditioned  for  payment  by  them  or  either,  to  Harris  of  an  can  only  prove 
annuity  of  20/.  for  the  life  of  Harris.  The  considera-  J^'Tu^^Sd 
tion   for   the   bond  was   the  surrender  by   Harris  to  ^y  **»«  ^^rety 

which  were  due 

Richard  Parton  of  a  lease  held  by   Harris  in  a  farm  before  the  bank- 

which   had   been   purchased   by  Ricfuird  Parton.     In  p"fnc^. 

May  1783  a  commission  issued  against  Richard  Parton^ 

and  Beech  and  Francis  Parian  were  chosen  assignees. 

At  the  date  of  the  commission  50/.  was  due  to  Harris 

for  arrears  of  the  annuity,  and  was  paid  by  Francis 

Parton  as  surety^  and  who  thenceforth  paid  the  annuity 

up  to  the  death  of  Harris^  which  happened  in  December 

1795.     The  bond  was  delivered  up  to  Francis  Parton. 

The  sums  so  paid  by  Francis  Parton  amounted  to  the 

50/.,  and  250/.  subsequently  paid.     Francis  Parton  died 

in  August  1810,  and  letters  of  administration  with  his 

will  annexed  were  granted  to  the  petitioners,  Benjamin 

Parton^  A.  Parian^  C.  Shakeshaft^  C.  Puleston^  H.  Chidley^ 

J.  Parton,  and  T.  Parton.     J.  Parton  and  T.  Parton 

were  dead,  leaving  the  petitioners  the  representatives  of 

Francis  Parton.     In  May  1820  a  renewed  commission 

issued  against  Richard  Parton. 

Some  assets  having  been  unexpectedly  realized,  the 
petitioners  applied  in  January  last  to  prove  the  250/.  and 
50/. ;  but  the  commissioners  admitted  a  proof  for  50£ 
only,  and  rejected  the  proof  for  the  payments  amounting 
to  250/.,  because  made  since  the  first  commission.  The 
petition  stated  that  the  bond  had  got  into  possession  of 
the  surviving  assignee  by  mistake,  having  been  delivered 

B  3 


Pabton, 


6  CASES  IN  BANKRUPTCY. 

1836.       up  along  with  some  title  deeds  belonging  to  a  mortgaged 
*"""^        estate,  under  an  order  in  Chancery.   This  was  a  petition 

JEx  parte  ^  r 

Parton       to  be  allowed  to  prove  for  the  250/. 
and  others. 
Ill  the  matter 

^^  Mr.  Swanston  for  the  petition  :— 

The  50/.  not  having  been  paid  at  the  bankruptcyi  tlie 
bond  was  forfeited  at  law^  and  the  whole  penalty  was 
the  sum  due;  in  bankruptcy,  the  proof  should  be  re- 
strained to  the  sum  equitably  due,  which  in  this  case  is 
250/.  and  50/.  The  principle  on  which  this  application 
is  grounded  is  to  be  found  in  ex  parte  Groome  {a\ 
ex  parte  Winchester  (6),  and  ex  parte  RowkUt.  (c)  In 
1795  the  case  was  so  situated,  that  this  was  not  an  annuity, 
but  was  and  is  provable  as  a  contingent  debt  under 
6  Geo.  4.  c.  16.  s.  56.,  which  is  retrospective.  [The 
Chief  Judge:  —  If  sect.  56  is  retrospective,  are  not 
sections  54  and  55  retrospective  also  ?  In  which  case  the 
surety  would  come  within  them,  and  would  have  paid 
in  his  own  wrong.]  The  bond  is  not  in  possession  of 
the  petitioners,  having  been  delivered  up  inadvertently. 
The  testator  Parton  was  a  mortgagee  of  the  bankrupt 
Parton^  and  his  assignees  filed  a  bill  against  the  present 
petitioners  for  a  sale  of  the  premises,  &c.,  charging  them 
with  possession  of  the  title  deeds,  &c.,  which  was  the  fact, 
and  as  usual  the  deeds  were  ordered  to  be  delivered  up ; 
amongst  the  papers  the  petitioners  found  a  bond,  which 
they  inadvertently  delivered  up  along  with  the  tide* 
deeds.  The  petitioner  swears  that  this  was  done  by 
mistake,  which  the  respondents  do  not  deny. 


(a)  Ex  parte  Groome,  I  Atk*  (c)  Ex  parte  Rowlatty  2  Rote, 

115.  419.    See  ex  parte  Rainer  in 

(6)  Ex  parte  Winchciler,  1  AtA,  Rowlatt  v.  Rainer,  2  Jac,  ^  W. 

115,  1^80. 
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Mr.  BetheO,  contrd,  was  stopped  by  the  Court.  1836. 

.  Ex  parte 

The  Chief  Judge  :  — This  is  a  suspicious  case,  inde-       Pj^rton 

pendently  of  the  other  circumstances.   The  bond  was  de-  i^^^he*  matter 

livered  up  under  an  order  in  Chancery,  and  therefore  the  of 

clearest  case  of  mistake  should  be  made  out  to  induce 

this  Court  to  interfere,  and  it  should  be  most  distinctly 

shown  that  the  annuity  was  quite  independent  of  the 

equitable   mortgage,   which  has  not   been   done.     But 

independently  of  these  facts,  the  petitioners   are  not 

entitled  to  what  they  ask.     The  6  Geo.  4.  c.  16.  s.  55. 

entitles  the  surety  who  has  paid  the  debt  or  any  part  to 

stand  in  the  place  of  the  creditor  for  any  debt  whicli 

such  creditor  shall  have  proved,  or  if  the  creditor  has  not 

proved,  the  surety  may  himself  prove.     Now,  when  the 

fiat  issued,  the  only  debt  provable  either  by  creditor  or 

surety  was  one  of  50/.,  which  the  commissioners  have 

allowed  to  be  proved.     The  debt  is  secured  by  a  bond 

forfeited  at  the  bankruptcy,  and  under  circumstances 

giving  an  equitable  claim,  the  Court  might  treat  the 

whole  penalty  as  the  amount  of  debt  provable,  but  in 

this  case  there  were  no  equitable  circumstances  to  call 

for  a  proof  above  50/. ;    the  annuitant  might  have  died. 

By  section  54  the  creditor,  not  the  surety,  is  entitled  to 

prove  for  the  value,  which  he  did  not  do  in  the  present 

case ;  and  by  section  55  the  annuitant  cannot  sue  the 

surety  till  he,  the  annuitant,  has  proved  under  section  54 ; 

so  that  the  surety  here,  not  being  liable  to  any  action, 

and  not  having  paid  any  thing  above  50/.,  no  equitable 

circumstances  existed  to  entitle  him  to  any  further  proof 

tlian  the  commissioners  have  allowed. 

Sir  John  Cross :  —  The  probability  is,  that  there  was 
no  mistake  in  delivering  up  the  bond ;  it  was  given  to 
secure  an  annuity  to  a  tenant  in  possession  under  a  lease, 
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1830.        and  in  consideration  of  bis  delivering  up  the  estate;  it 
"■"■^         is  not  proved  that  there  was  any  mistake;  it  is  merely 

Sx  parte  ^    i         j  -       .  » 

Parton       asserted,  and  no  reason  is  given, 
and  others. 
Ill  the  matter 

of  Sir  George  Base : — If  this  case  tamed  on  the  mistake 

some  inquiry  might  be  ordered  as  to  the  fact.  If  any 
tiling  is  really  due  under  a  bond,  which  is  nevertheless 
delivered  up,  the  bond  ceases  to  be  the  essence  of  the 
debt,  which  thus  becomes  a  simple  contract  debt,  prov- 
able as  such  independently  of  the  bond ;  but  I  think  it 
was  delivered  up  intentionally,  and  therefore  no  benefit 
would  arise  from  an  inquiry  on  that  point.  But  was 
there  in  1795  any  and  what  provable  debt?  The 
surety  who  paid  after  issuing  the  commission  could  not 
prove;  he  had  long  ceased  to  be  an  annuity  creditor  or 
surety,  and  was  a  simple  contract  creditor,  who  could 
not  prove ;  as  the  law  then  stood  he  might  have  sued 
the  bankrupt,  whose  certificate  would  have  been  no 
protection. 

The  C!ourt  asked  if  there  were  any  assets  under  the 
commission,  and  were  informed  that  a  dividend  of  20^. 
in  the  pound  had  been  declared,  after  which  some  sur- 
plus remained. 

Per  Curiam :  —  Dismiss  the  petition,  with  costs,  but 
as  the  petitioners  are  personal  representatives,  with  an 
intimation  that  the  assignees  may  take  the  costs  of  both 
sides  out  of  the  assets  of  the  estate,  quando  oceiderttnL 

Mr.  Bethellf  however,  elected  to  have  the  petition  dis* 
missed,  without  costs. 

Petition  dismissed,  without  costs* 
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JEx  parte  BIGNOLD.— In  the  matter  of  NEWTON,     c.  of  R. 

.  Nov.  5, 

A  fiat  issued  against  Newton  in  July  1836.    In  October        1836. 

1829  Bignold  advanced  to  Newton  4,0002.^  on  a  legal  If  there  be  le- 

mortgage  of  six  different  estates,  one  of  which  was  sub-  for  di^oet^ 

ject  to  a  prior  mortgage  for  4,000/.,  which  the  petitioner  ^^Jjj^^®  i^ 

paid  ofi",  and  then  the  bankrupt  paid  1,000/!,  to  peti-  applies  to  the 

tioner,  thus  making  the  debt  7,000/.     In  March  1832  in  the  luoiU 

petitioner  lent  Newton  two  sums  of  1,000/.  and  960/.,  ^X.^e 

part  whereof  was  secured  by  a  deed  of  trust.    The  peti-  proceeds  of  each 

tioner  also  made  the  following  advances;  viz.  300/.  on  be  applied  to 

the  Sd  of   December  1829,  90/L  on  the  11th  of  De-  JX^j*^ 

cember  1835, 100^  on  the  SOth,  and  \00l  on  the  6th  of  surplus  of  one 

cannot  be  ap- 

January  1836.    The  petition  stated,  that  Newton^  ^^  with  plied  to  Uie 
a  view  to  secure  to  the  petitioner  his  advances  not  anoSw!^^ 
covered  by  the  mortgage  securities,  did,  on  the 
day  of  ,  deposit  with  the  petitioner  ^  an  insurance 

on  his  {Newtoiris)  life  for  1,000/.  with  the  Equitable 
Assurance  Company ;  and  notice  of  the  deposit  of  the 
said  policy  was  given,  by  or  on  behalf  of  the  peti- 
tioner, at  the  office  of  the  society,  prior  to  issuing  the 
fiat.  The  petitioner  was  also  petitioning  creditor,  and 
his  solicitor  gave  notice  to  the  office  the  same  day 
the  fiat  issued.  It  was  not  in  evidence  whether  the 
notice  or  the  fiat  had  priority.  The  petition  stated,  that 
some  of  the  properties  pledged,  when  realized,  would  not 
prove  sufficient  to  satisfy  the  mortgage  debts  charged  on 
them,  while  others  might  produce  more  than  the  amount 
wherewith  they  were  charged ;  and  the  petitioner  sub- 
mitted that  he  was  entitled  to  have  the  mortgaged  pre- 
mises and  the  policy  sold,  and  the  produce  applied  to 
his  debt,  so  that  the  whole  of  such  produce,  without 
consideration  of  the  particular  estates  from  which  it 
might  be  derived,  or  the  particular  debt  for  which  the 
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1836.        mortgage   was  given^  should  be  applied  towards   the 
"""         aggregate  amount  due,  and  to  prove  for  the  deficiency ; 

BioNOLD.      And  the  prayer  was  framed  accordingly. 

In  the  matter 

of  _  ' 

Newton.  Mr.  O.  Anderdon  for  the  petition :  —  The  question  is, 

whether  Bignold  is  not  entitled  to  apply  the  excess  of 
the  money  produced  by  sale  of  some  of  the  estates 
towards  the  deficiency  from  others.  The  petitioner 
wishes  to  consolidate  all  the  debts,  and  then  to  bring  the 
securities  into  hodge-podge.  In  equity,  when  one  per- 
son holds  several  mortgages  for  distinct  debts,  the  mort- 
gagor cannot  redeem  one  estate  only ;  he  must  redeem 
all  or  none,  (a)  It  is  admitted,  the  doctrine  of  tacking 
cannot  be  applied,  as  it  was  in  Baker  v.  Harris,  {b) 
Trebdfurg  v.  Lord  Pcmfret  (c)  decided,  that  a  second 
mortgagee  cannot  redeem  his  mortgage  without  redeem- 
ing the  first  mortgage.  In  equitable  mortgages  the 
decree  of  foreclosure  is  for  sale  (d) ;  in  legal  mortgages 
there  can  be  no  decree  for  sale,  except  by  consent,  and 


(a)  Pope  V.  Onslow,  2  Vem.  subsequent  decisions  have  fully 

286;    Margrave  v.  Le  Hooke,  confirmed  the  principles  on  which 

2  Vem.  207 ;  Caior  t.  Charlton^  that  determination  was  founded. 

CoUelt  V.  Munden,  2  Vet.  337,  See  I  Pow,  Mort.  by  Cov.  339, 

1  Vem.  29,  245;  Shuttleworth  v.  note  Y. 

Laycock^  1  Vem.  245;   Pwrefoy  (6)  Baker  v,  Harris,    16  Vet, 

V.  Purrfoy,  I  Vem.  29 ;  Jones  v.  397 ;  and  see  ex  parte  Herbert, 

Smithy  2  Ves.'ym.  576;  ex  parte  13  Ves.  183;  2Xifii  ex  parte  Knotty 

Carter,  Amblery  733;   Ireson  v.  li  Ves.6n. 

Dean,  2  Cox,  425.     Mr.  Coventry/  (c)  Trebourg  v.  Lord  Pom/ret, 

says  the  authority  of  Pope  v.  Ambler,  733,  in  note. 

Onslow  was  questioned  by  Lord  (d)  It  has  lately  been  decided 

Hardwicke   in    ex  parte  King,  that  the  equitable  mortgagee  may 

1  Atk,  300,  but  perhaps  without  pray  sale  or  foreclosure,  Pern^ 

reason.  The  Master  of  the  Rolls,  v.  Keane,  Rolls,  Dec.  5,  1836,  in 

in  Jonr^  V.  jSi»f/A,  recognized  it  as  ivhich  case  foreclosure  was  or- 

a  standing  authority;   and  the  dcrcd. 
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the  mortgagee  would  be  restrained  from  bringing  any  1836. 
action  on  the  covenant  for  payment  of  the  mortgage  ~^~" 
money,  it  being  inequitaUe  to  pursue  both  remedies;  Bignoiud. 
but  after  the  decree  for  foreclosure  the  mortgagee  may  ^^  ^®  matter 
sell  the  estate,  and  then  bring  an  action  for  the  defi-  Nbwtom.  . 
ciency,  if  any.  One  objection  of  the  other  side,  which 
applies  particularly  to  the  policy,  is  the  want  of  any 
deed  or  writing;  but  the  mere  deposit  of  a  chattel  is 
sufficient  to  pass  the  property  therein,  (a)  [The  Chief 
Judge:  — Is  there  any  case  where  a  mortgagor  was 
prevented  redeeming  land,  unless  he  also  redeemed  a 
chattel  pledged  ?]  Jones  v.  Smith  (b)  so  decides.  [The 
Chief  Judge  : — There  the  chattel  was  pledged  for  the 
same  debt.]  In  7  Geo.  2.  c.  30.  tender  of  the  mortgage 
money,  &c.  is  allowed  in  courts  of  law,  which  courts  so 
far  follow  the  rules  of  equity  as  to  refuse  to  allow  one 
estate  only  to  be  redeemed  where  two  are  mortgaged,  (c) 
[Sir  George  Rose :  —  Probably  equity  would  not  allow 
the  assignees  to  redeem  the  policy,  unless  the  otiier 
mortgages  were  paid  off;  but  suppose  a  tender  were 
made  of  the  principal  and  interest  due  on  the  debt  for 
which  the  policy  is  security,  and  refused,  and  then  an 
action  of  trover  brought  for  the  policy,  could  equity 
interfere  to  restrain  that  action?]  In  Arundell  v. 
Phipps  (c/),  Lady  Arundell  had  made  a  purchase  from  her 
husband  with  her  own  separate  monies,  but  no  con- 
veyance was  made  to  trustees  for  her;  then  execution 
was  issued  against  the  husband,  and  the  Court  refused 

(a)  Scott  T.  ITumoij  6  Carr,  $*  572,  note,  said  to  be  reversed  in 
Pay.  611;  and  an  assignment  of  the  House  of  Lords  in  note  to 
personalty  is  perfected  by  deed,  Adams  v.  Claxion,  6  Vet,  229. 
without  delivery ;  Carr  v,  Bur^        (c)  See  Roe  d.  Kaye  v.  Soietfy 
din,  STyrw.   316.     S.C.  1  Cr.  2  Sir  IV.  Black,  726. 

Mee.  4*  Bos,  782.  (rf)  Arundell  v.  I'hipps,  10  Vet. 

(b)  Jonct  Vt  Smilh^  2  Vet*  jun.     1J9. 
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1836.        to  recognize  any  constructive  trusteeship  in  the  huS' 

*  band;    but  Lord   Eldon   restrained  the  action.    In  ex 

BiGNOLD.      parte  Hartley  (a)  two  estates  were  devised,  charged  with 

In  the  matter  legacies;  the  devisee  in  trust  mortgaged  both,  became 

.Newton,      bankrupt,  and  both  were  sold ;  the  proceeds  of  one  were 

sufficient  to  pay   both  legacies  and  mortgage  money; 

not  so  the  other;  and  it  was  held^  the  legacies  should  be 

paid  out   of  the  former  alone.     As  to  the  question, 

whether  notice  was  given  to  the  office  of  the  deposit  of 

the   policy,   the  petition    states  in  general   terms  that 

notice  was  given,  and  the  onus  lies  with  the  assignees 

to  prove  the  contrary.  (6) 

Sir  G.  Bose:  —  If  the  petition  states  that  notice  was 
given  before  the  bankruptcy  that  is  enough,  till  the  other 
side  establishes  the  contrary. 

The  Chief  Judge  :  -^  The  respondents  insist  the 
notice  was  given  in  contemplation  of  bankruptcy;  but 
no  one  would  ever  give  notice  for  any  other  reason^  no- 
tice being  useless  except  to  prevent  reputed  ownership 
in  case  of  bankruptcy. 

Mr.  L.  Wigramj  for  the  assignees,  was  stopped  by  the 
Court  as  to  the  question  of  consolidadon  of  the  estates 
and  debts,  and  only  proceeded  as  to  notice. 

The  policy  was  certainly  in  the  reputed  ownership  of 
the  bankrupt  up  to  the  very  day  of  the  bankruptcy,  and 
we  believe  the  notice  was  after  the  act  of  bankruptcy. 
His  solicitor  who  prepared  the  notice  is  his  solicitor  as 
petitioning  creditor,  so  that  we  contend  that  even  if  notice 
were  given  before  the  act  of  bankruptcy  it  was  a  collu- 

(a)  Ex  parte  Hartley,  2  Mont,  ^  Ayr,  496. 

(b)  Ex  parte  Stephens^  \Dca,  $  Ch.  117. 
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sive  notice.     [Sir  George  Rose :  —  What  has  been  just        1836. 
stated  throws  the  burden  of  proof  back  on  the  petitioner.]  — — 

Ex  parte 

BlGNOLD. 

The  Chief  Judge  :  —  My  impression  from  the  first  ^^  ^^^  matter 
ivas  that  all  the  Court  could  do  was  to  ascertain  the  Newton. 
amount  provable,  and  then  let  each  estate  mortgaged 
bear  its  own  burden  ;  and  that  impression  has  not  been 
removed  by  the  learned  and  ingenious  argument  for  the 
petitioner.  The  courts  will  never  interfere  on  behalf  of 
mortgagor  or  mortgagee,  unless  full  justice  be  done ; 
thus,  when  the  mortgagor  comes  to  redeem  one  estate, 
it  is  a  sufficient  answer  to  say,  I  have  also  other  claims 
on  youy  therefore  redeem  all  or  none;  so  when  the 
mortgagee  comes  he  must  foreclose  all  or  none.  Mort- 
gagees who  come  here  to  prove  must  do  so  under  the 
equitable  terms  of  deducting  the  amount  of  their  secu- 
rity. In  this  case  there  are  several  debts,  and  several 
estates  pledged ;  all  this  Court  can  do  is  to  order  a  re- 
ference to  the  Commissioner  to  ascertain  what  particular 
estates  were  mortgaged,  and  what  debt  was  secured  on 
each,  and  then  the  usual  order  must  be  made  as  to  every 
particular  estate.  As  to  the  policy,  it  appears  to  have 
been  pledged  to  secure  such  portion  or  portions  of  the 
advances  as  were  not  already  secured  by  some  particular 
mortgage.  Then  the  only  remaining  question  is  as  to  Fraction  of  a 
the  date  of  the  notice  to  the  office,  as  to  which  a  reference  to  prevent**^ 
should  be  ordered  to  the  Commissioner  or  one  of  the  ^uusd  owner- 
registrars,  to  report  as  to  the  relative  time  of  day  of  the 
notice  and  act  of  bankruptcy ;  if  the  notice  were  first, 
then  the  policy  would  not  have  been  in  the  order  and 
disposition. 

Sir  John  Cross  and  Sir  George  Bose  concurred  with 
the  Chief  Judge. 
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C.ofR.  Ex  parte  WOODROFFE In  the  matter  of 

J^or.  6,  WOOTON. 

1836. 

to^taytbe'eer.     i  HIS  was    a   petition    to   stay  the  certificate    and 

tifioiite  in  order    prove, 
to  prove,  if  the     ^ 
asffigneesare  , 

^ti^^^'be       Mr.  Swanstony  for  the  petition. 

dismined: 
SeeiU,  if  there 

beanyaddi-  |^|.^  WkUmarsh.  cofUrd.  objected  that    the  petition 

tional  cause  for  . 

staying,  such  as   could  not  be  heard)  as  the  assignees  had  not  been  served; 
of^hetankrupt.  ^^^  ^^^^  being  a  petition  to  stay  the  cerdficate,  could 

not  stand  over  to  serve  them. 


Sir  George  Bose :  -^  If  the  only  reascm  for  staying  the 
certificate  is  to  enable  the  petitioner  to  prove,  then,  if 
the  assignees  are  not  served,  the  petition  cannot  stand 
over  to  serve  them^  but  must  be  dismissed;  but  if  there 
be  also  other  grounds  for  staying  stated  on  the  petition, 
as  misconduct  by  the  bankrupt,  then,  though  that  portion 
of  the  petition  which  seeks  to  stay  and  prove  must  be 
dismissed  because  the  assignees  ai*e  not  served,  yet  the 
other  portion  of  the  petition  may  nevertheless  be  retained 
in  Court,  and  the  hearing  proceed  as  to  that 

It  appearing  that  the  petition  charged  the  bankrupt 
with  concealment,  the  hearing  proceeded. 
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Ex  parte  CHUCK.  —  In  the  matter  of  STARKIE.         q^  ^f  jj 

Tt/r  Nov.lOj 

IVlR.  SfVANSTON  and  Mr.  BetheU  moved  for  a  new        1836. 

trial  in  this  case,  and  asked,  as  of  course,  that  the  judge's  On  a  motion  for 

'  '  '  J      o        a  new  trial,  it  is 

notes  on  the  former  trial  might  be  ordered  to  be  produced,  not  of  ooune  to 

order  the  judge's 
notes  to  be  pro- 

Per  Curiam :  —  Before  this  Court  gives  the  judge  the  ^uced:  ground 

o  JO  must  be  shown 

trouble  of  producing  his  notes  some  ground  must  be  ibrtheappli- 
shown  for  the  application* 

Mr.  Swansion  and  Mr.  BetheU  contended  the  motion 
was  of  coarse  in  bankruptcy  (a),  and  that  the  same  rule 
prevailed  in  equity.(i) 

--  — 

(a)  Ex  parte  Horwood,  M<mt,  application  might  be  made  to  the 

8,  infra,  judge  for  his  notes.    Mr.  Pepys 

{b)  Quisre,  what  is  the  prac-  and  Mr.  Knight  opposed  the  mo- 
tice  ?  On  the  5th  of  April  1821  tion,  on  the  ground  that  Aprimd 
it  was  determined,  in  a  confer-  facie  case  ought  to  be  estab- 
ence  between  the  Lord  Chancel-  ibhed  to  warrant  the  application, 
lor,  the  Master  of  the  Rolls,  and  Mr*  Rose  said,  it  ia  settled  that 
the  Vice  Chancellor,  that  it  is  this  b  a  motion  of  course;  the 
not  to  be  considered  as  a  motion  question  was  some  time  since 
of  course  to  obtain  the  judge's  agitated  before  the  Lord  Chan- 
report  of  a  trial  previous  to  a  cellor,  who  said,  that  as  there 
motion  for  a  new  trial  of  an  was  a  petition  for  a  new  trial 
issue  directed  out  of  the  Court  presented,  he  should  trust  to  the 
of  Chancery,  and  that  the  equity  representation  of  counsel,  with- 
judges  would  not  call  upon  the  out  having  the  time  of  the  Court 
learned  judge  who  tried  the  issue  twice  occupied  in  discussing  the 
at  law  to  make  his  report  until  merits.  The  Vice  Chancellor  was 
they  were  satisfied  that  there  was  of  opinion,  that  as  there  was  a 
reasonable  ground  for  entertain-  petition  in  bankruptcy  in  Court, 
ing  the  motion  for  the  new  trial ;  the  application  might  be  made 
6  Mad.  58 ;  1  Smth,  Ch.  Pr.  8 ;  upon  the  responsibility  of  coun- 
1  Turn.  Sf  Ve^  Ch.  Pr.  660.  But  sel,  as  a  matter  of  course,  without 
on  the  25th  of  May  1 850  Vit.Roze  any  statement  of  the  merits.  Ex 
and  Mr.  Montagu  moved  that  an  parte  Horwood,  Mont,  8. 
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1836.  Per  Curiam :  —  On  the  present  occasion  let  it  be  as 

asked.     In  future^  production* of  the  judge's  notes  will 

Chuck.  not  be  ordered  unless  sufficient  grounds  are  shown. 
In  the  matter 


of 
Starkie. 


C.  of  R-      Ex  parte  DAWBENY.  —  In  the  matter  of  BRIDON. 

Nov.  10, 
1836.         I  uis  ^3g  a  petition  by  a  creditor  of  the  bankrupt  to 
dnun  S' a"rar-^  annul  the  fiat  for  want  of  a  trading  ;  the  bankrupt  was 
geon  apothecary  described  in  the  fiat    as    "  Surgeon  and  Apothecary^ 

makes  him  a  _     .  m.  ^ 

trader.  Dealer  and  Chapman/'  and  the  act  of  bankruptcy  was 

a  declaration  of  insolvency.  The  petition  stated  that 
Bridon  only  supplied  medicines  to  his  patients  in  the 
exercise  of  his  profession,  and  in  connection  with  and 
subservient  to  the  exercise  of  his  skill  and  ability ;  that 
he  kept  no  apprentice  or  other  person,  but  compounded 
the  drugs  himself.  That  at  the  principal  door  of  his 
house  was  a  brass  plate  with  <<  Surgeon"  thereon ;  that 
it  was  a  corner  house  with  a  side  door,  on  which  was 
painted  <^  Surgery,''  and  opening  into  a  room  in  which 
the  drugs  were  kept.  That  the  surgery  door  was  kept 
shut,  and  persons  could  obtain  entrance  only  by  ringing 
a  bell. 

Several  affidavits  were  filed  in  opposition  to  the  peti- 
tion. Mrs.  Watkins  deposed  that  for  eight  years  she 
had  been  in  the  constant  habit  of  purchasing  small  quan- 
tities of  medicine;,  pennyworths  of  salts,  leeches,  blisters, 
smelling  salts,  &c.,  without  any  prescription  or  advice 
firom  BrtdoUf  for  herself  and  her  lodgers.  John  SyieSj 
late  servant  to  Bridon^  deposed  that  Epsom  salts  were 
made  up  in  small/packages,  price  one  penny  each,  and 
sold  to  any  person  who  applied.  Mr.  Brereton^  a  pa- 
tient, deposed  to  buying  lint,  gum  arable,  &c.,  on  his  own 
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judgment,  and  not  upon  BridorCs  advice.     Bridon  also        1836. 
deposed  that  he  sold  to  any  person  at  a  profit.  

Dawbenv. 

Mr.  O.  Anderdon  for  the  petition.  ^^  the^  matter 

fiaiooN. 

Mr.  Swamton  for  the  petitioning  creditor  and  assignee. 

The  bankrupt  was  served,  but  did  not  appear. 

The  Chief  Judge:  —  It  will  be  conceded  that  sell-  Selling  drugs  as 

ancillary  to  the 

ing  drugs  as  ancillary  to  his  business  would  not  be  a  busintssora 

trading.  rrsr""* 


Sir  George  Bose :  —  The  whole  question  is,  whether 
he  intended  or  would  have  sold  to  any  one. 

Mr.  Swanston  was  stopped  by  the  Court 

Per  Curiam :  —  In  point  of  fact  the  bankrupt  had 
determined  to  supply  drugs  generally  to  any  applicant 
in  the  ordinary  way  in  which  druggists  trade. 

Petition  dismissed,  with  costs. 


Ex  parte  SHAW.  —  In  the  matter  of  CORNS.  c.  of  R. 

1  HIS  was  a  motion  to  amend  the  fiat,  by  altering  its        1836. ' 
date,  to  let  in  the  petitioning  creditor's  debt.  xbe  date  of  the 

The  bankrupt  was  indebted  to  Shaw  in  399/.,  to  *,!'^T'.*^. 

*      ^  '  altered  to  let  in 

secure  part  of  which  he  gave  Shaw  three  bills  of  ex-  ^^e  petitioning 
ichange  which  together  amounted  to  299/.  6^.  4{/.,  which 
Suxw  paid  away,  thus  reducing  his  debt  to  99/.  13«.  8c/« 
He  then  issued  a  fiat  against  the  bankrupt.  After  the 
date  of  the  fiat,  the  first  bill  (one  of  100/.)  being  dis- 
VoL.  III.  c 
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IB8^.       honoured,  Shino  took  it  up  and  paid  it,  thus  making  h& 
„ debt  199i  13*.  Sd. 

Ex  parte 
Shaw. 

In  the  matter      j^^^  q^  Anderdm  asked  to  alter  the  date  of  die  fiat  to 
of 

CoBNs.  a  day  subsequent  to  the  taking  up  of  the  bill  for  100/., 
in  order  to  save  the  expense  of  taking  out  a  new  fiat  (a), 
and  cited  ex  parte  Phineas  'Jacobs^  in  the  matter  of 
HaUiweU^  before  tlie  Lord  Chancellor,  4th  June  1824, 
where  the  petitioning  creditor  was  unable  to  prove  any 
act  of  bankruptcy  before  the  date  of  the  fiat,  but  could 
after  the  date,  and  the  date  was  altered  to  let  in  such 
later  act  of  bankruptcy ;  and  the  same  thing  was  done 
by  this  Court  in  re  Roberts.  ( b) 

Per  Curiam :  —  There  b  no  case  in  which  the  date  of 
the  fiat  has  been  altered  to  let  in  the  petitioning  cre- 
ditor's debt.  In  this  case  the  bill-holders  might  have 
struck  a  docket  against  the  bankrupt  (c)  The  Court 
cannot  amend  the  fiat  as  asked,  but  the  petitioner  may 
take  out  a  new  fiat. 

Amendment  refused.  Liberty  given  to  strike  a  new 
docket. 


(a)  Viz.  10/.,  by  5  &  6  W.  4.  Ayr,  102;  re  Crawley ^  9  Dea,  4 

c.  56.  g.  45.»  and  the  aoIicitoFs  6A.  251;  andi^^r'scase,  IoTm. 

costs  attendant  on  striking  the  190.    And  see  ex  parte  GroPeiy 

docket.  I  Mont,  S(  Ayr,  515,  and  ex  parte 

(fi)  Re  Robertif  3  Dea.  4  Ch^  iraiMf,lJlfoft/.^ilyr.  708,  which 

315.    But  query,  whether  a  new  show  the  inclination  of  the  prac- 

fiat  should  not  have  issued  ?  See  tice  to  be  to  issue  a  new  fiat, 

ex  parte  Cheesewright,   1  Sote^  instead  of  amending. 

298;   ex  parte  Mavor^  19  Vet,  {e)  Ex  parte  BoUon^  Mont,  ^ 

540;  ex  parte  Jacobs^  S  Mont*  ^  Blu  4  IS. 
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Ex  parte  KNIGHT.  —  In  the  matter  of  WATKINS.     C.  of  R. 

Nov.U, 

\JN  the  lOtb  of  November  this  petition  was  called  on,   .  ^ 

^      *^  '    After  pennis- 

when  the  counsel  for  the  petitioner  stated  their  briefs  uon  given  for 
were  but  just  delivered,  whereon  the  petition  was  allowed  stand  over,  a 
to  stand  over  till  this  day,  when  "*'*f^'  ^"  ***• 

'f '  next  day,  to 

refer  for  scandal 

Mr.  «/•  Buisellf  with  whom  were  Mr.  BeUieU  and  nenoeThTnot  of 
Mr.  Ayrtm,  moved  to  refer  all  the  affidavits  filed  by  the  ^^'^y'b^ 
respondents,  for  scandal  and  impertinence.  imposed. 

Mr.  SuHxnston  opposed  the  motion. 

The  Chief  Judge:  —  It  is  a  motion  of  course. 

Sir  George  Base : — As  the  petition  stood  over  yester- 
day on  the  understanding  that  counsel  would  be  pre* 
pared  to  proceed  to-day,  the  reference  asked  is  not  of 
course ;  terms  may  be  imposed. 

Per  Curiam :  —  On  paying  the  costs  of  the  day,  let 
the  reference  go  to  the  registrar  as  asked,  and  let  him 
proceed  de  die  in  diem. 

This  day  Mr.  Ayrton  applied  to  vary  the  minutes.     Noo.  23. 
The  registrar  had  drawn  up  a  reference  for  scandal  The  reference  ia 
only;  not  for  scandal  and  impertinence.     The  rule  is  tcandaiand' 
settled  not  to  allow  a  reference  for  impertinence  alone,  2™P«rtinence. 
but  when  once  the  affidavits  are  referred  for  scandal  the 
reference  ought  to  extend  to  impertinence;  besides,  the 
order  in  fact  made  in  Court  was  an  order  referring  for 
scandal  and  impertinence,  and  it  so  appears  by  the  briefs 
of  counsel. 

"c  2 
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1836.  Per  Curiam:  —  The  reference  must  be  for  scandal 

alone.     If  the  registrar  had  inserted  **  impertinence," 

Knight.  ^^^  &  motion  had  been  made  to  vary  the  minutes  by 

in  the  matter  striking  out  that  word,  it  would  have  been  done. 
Watkins. 


C.  of  R. 
1836. 

AfVer  many 
years  the 
auctioneer  can  • 
not  call  on  the 
assignees  to  pay 
his  bill. 


The  official 
assignee  must 
personally  F*/ 
the  costs  of  an 
unnecessary 
separate  ap- 
pearance. 


Qtuere,  as  to 
the  statute  of 
limitations. 


Ex  pane  HENDRIE.— In  the  matter  of  GOODWIN. 

IN  1825  WtV/ocA,  an  auctioneer,  was  employed  by  fVil- 
lings  and  Gvesl,  the  then  assignees,  to  sell  certain  estates, 
which  he  did  in  November  1825,  and  his  charge  was  74/. 
He  died  soon  afterwards,  and  appointed  the  petitioner 
and  others  executors. 

The  petition  stated  that  the  petitioner  had  been  in- 
formed and  believed  that  the  account  was  long  since 
delivered  to  the  assignees,  who  were  both  since  dead, 
and  a  new  assignee  was  appointed,  to  whom  and  to  the 
official  assignee  the  petitioner  applied  for  payment,  but 
they  declined  to  pay.  A  dividend  had  been  lately  de- 
clared, which  would  exhaust  the  estate.  The  petition 
prayed  that  the  assignees  might  be  ordered  to  pay  to 
the  petitioner,  for  the  use  of  the  estate  of  the  testator, 
the  74/, 


Mr.  Shirgeon  for  the  petition:  —  Mn  IVtUock  died 
shortly  after  the  business  was  done,  and  before  he  had 
time  to  send  in  his  account.  The  demand  is  not  barred 
by  the  statute  of  limitations* 

Mr.  Swansionf  conird :  —  There  is  no  evidence  of  the 
existence  of  the  debt;  the  original  assignees  who  em- 
ployed the  auctioneer  are  dead,  and  the  present  assignees, 
who  have  been  appointed  four  years,  never  heard  of  the 
demand  till  now.     The  probability,  after  eleven  years, 
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is,  that  the  debt  has  been  paid.     Moreover,  the  debt  is        1836. 
clearly  barred  by  the  statute  of  limitations. 

'f  ^  Ex  parte 

Hendrie. 
Mr.  Sturgeon  in  reply :  —  The  statute  of  limitations  In  the  matter 

does  not  apply.    The  reason  of  the  delay  is,  that  till  now      Goodwin. 
there  were  no  assets  to  be  divided. 

Mr.  Zr.  Wigram  appeared  for  the  official  assignee. 

Per  Curiam :  —  This  debt  is  now  above  ten  years  old, 
which  alone  creates  an  objection  that  the  demand  is  too 
stale ;  besides  which,  both  the  assignees  who  employed 
him  are  dead ;  the  petition  must  therefore  be  dismissed, 
but  without  costs. 

The  creditor's  assignees  may  take  their  costs  out  of 
the  estate ;  but  the  official  assignee  must  personally  pay 
the  costs  of  his  separate  appearance.  He  ought  not 
without  especial  reason  to  appear  separately. 


Er  parte  GROWCOCK.— In  the  matter  of  PUGH.       C.  of  R. 

iSTor.  11, 

Mr.  K.  Pecker :  —  This  is  a  petition  to  stay  the  certi-        ^^^^* 
ficate.    One  of  the  creditors  signing  it  lived  in  Scotland,  ^^ifying  a  sig- 
and  his  siirnature  is  verified  by  affidavit  before  a  masris-  n«tu»;e  to  a 

o  J  o        certificate  in 

trate  there,  whereas  it  ought  to  have  been  before  a  notary  Scotland  may  be 
public.     [Sir  George  Hose :  —  The  certificate  is  good  in  a'^IJ^istrete 
law  though  it  passed  without  any  affidavit,  which  is  re-  ***®'^- 
quired  in  consequence  of  a  general  order  (a),  which  we 
can  dispense  with.]     The  affidavit  is  required  by  the 
6  Geo.  4.  c.  16.  s.  124.,  which  enacts,  ^^  That  the  commis- 
sioners shall  not  sign  any  certificate  unless  they  shall  have 

(a)  Lord  Eld»tCi  order,  8th  August  1809. 

c  8 

! 
i 
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1836.        proof,  by  affidavit  in  writing,  of  the  signature  of  the  crfr- 
„  ditora  thereto,  or  of  any  person  thereto  authorised  by 

Ex  parte  J- 

Growcogk.     Any  creditor,  and  of  the  authority  by  which  such  person 

In  the^ matter  ^^\i  y^^y^  ^  signed  the  same;  and  if  any  creditor  shall 

PuGH.        reside  abroad^  the  authority  of  such  creditor  shall  be 

attested  by  a  notary  public,  British  minister  or  consul,'' 

&c     And  Scotland,  for  the  purposes  of  the  bankrupt 

law,  is  considered  as  *<  abroad."  (a) 

Per  Curiam :  — The  objection  is  not  a  sufficient  cause 
for  staying  the  certificate. 

Petition  dismissed,  with  costs. 


C  of  R.  Ex  parte  DE  GROUCHY.  —  In  the  matter  of 

N(yo.  15,'  CHARLES  BUTLER. 

1836.  J 

Quart  whether  -"-N  June  1827  the  petitioner  for  950/.  purchased  of  the 

a  promise  to  pay  bankrupt  a  boud  for  1,000/.,  of  which  one  Thomas  Butler 

a  uiiunous  debt,  '^ 

made  aaer  cer-  was  the  obligor ;  and  afterwards  by  an  indenture  the 
considei^on  bankrupt  assigned  the  bond  to  the  petitioner,  and  cove- 
for  a  further       nautcd  that  he  or  Thomas  Butler  would  pay  the  peti- 

loan,  Titiatet  . 

a  security  ex-  tioner  1,000/.  and  interest.  Several  instalments  were 
old  debt  and  Uie  paid  by  the  bankrupt,  reducing  the  amount  owing  from 
Dew  loan?  ^j^^  bankrupt  to  the  petitioner  to  375/.,  when,  in  Sep- 
tember 1829,  the  petitioner  delivered  the  bond  to  the 
bankrupt  to  obtain  payment  of  the  1,000/.  from  Thomas 
Buttery  which  was  done ;  but  the  bankrupt  did  not  pay 
the  375/.  remaining  due  to  the  petitioner.  In  July 
1832,  a  fiat  issued  against  Charles  Butler^  under  which  he 
obtained  his  certificate.     The  petitioner  did  not  prove 


(a)  Ex  parte  Mac  Ihugal,  2  Cox,  8« 
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the  3151,  as  the  bankrupt  had  requested  him  not  to       1836. 

prove,  and  promised  that  he  should  be  no  loser.     In 

October   1834  the  bankrupt  requested  the  petitioner  to  DeGboochy. 

lend  him  some  money,  which  he  declined  on  account  of  ^"  the  matter 

the  3*75/.   being  still  due,  upon  which   the   bankrupt       Botleji. 

offered,   if    petitioner   would  advance   585/.  more,  to 

secure  repayment  of  that  sum,  tc^ther  with  the  375/. 

and  40^  interest  thereon,  and  in  October  1834  gave 

the  petitioner  a  warrant  of  attorney  to  secure  repay- 

mcnt  of  1,000/.  and  interest  by  instalments,  and  as 

further  security  assigned   a  policy  in    the  Amicable 

Assurance  Company.     Interest  was  paid  on  the  1,000/. 

up  to  January  1836,  but  no  part  of  the  prmcipal.     On 

the  5th  of  October  1836  an  execution  was  issued  and 

levied  under  tlie  warrant  of  attorney,  but  on  the  10th  a 

second  fiat  issued  against  the  bankrupt. 

The  commissioner  rejected  the  proof  on  the  ground 
that  the  bankrupt  was  not  liable  to  the  sums  of  375/. 
and  40/.  at  the  time  of  signing  the  warrant  of  attorney, 
by  reason  of  his  certificate ;  and  as  the  warrant  secured 
the  whole  sum,  and  the  375/.  and  ML  was  part  of  a 
usurious  debt,  the  whole  security  was  void  for  usury. 
This  was  a  petition  to  prove. 

.  Mr.  Tunas  and  Mr.  Bacon  for  the  petition :  — This  is 
a  petition  to  prove  under  the  6  Geo.  4.  c.  16.  s.  131., 
which  enacts,  that  '^no  bankrupt,  after  his  certificate 
shall  have  been  allowed  under  any  present  or  future 
commission,  shall  be  liable  to  pay  or  satisfy  any  debt, 
claim,  or  demand  from  which  he  shall  have  been  dis- 
charged  by  virtue  of  such  certificate,  or  any  part  of  such 
debt^  claim,  or  demand,  upon  any  contract,  promise,  or 
iigreement  made  or  to  be  made  after  the  suing  out  of 
the  commission,  unless  such  promise,  contract,  or  agree- 
ment be  made  in  writing,  signed  by  the  bankrupt,  or  by 

c  4 
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1836.        some  person  thereto  lawfully  authorised  in  writing  bjr 

—        such  bankrupt.'*     The  commissioner  rejected  the  debt 

De  Grouchy.  ^^  ^^^  ground  that   a  consideration  was  requisite  to 

In  the  matter  render  valid  a  new  promise  under  this  act,  and  that  the 

BuTLEA.      oiily  consideration  was  the  375/.^  which  was  the  unpaid 

residue  of  a  usurious  debt,  and  therefore  not  proveable. 

But  the  onus  lies  with  the  respondents  to  prove,  first, 

that  this  new  promise  is  necessarily  connected  with  the 

old  debt ;  and  if  so,  then,  second,  that  the  old  debt  was 

tainted  with  usury. 

Mr.  Dixon  for  the  assignees :  —  The  transaction 
relative  to  the  585/.  is  clearlv  connected  with  the  first 
loan  of  1^000/.,  which  was  usurious,  because  five  per  cent, 
interest  was  to  be  paid  on  1,000/.  though  only  950/. 
was  paid,  and  there  was  no  risk,  as  the  petitioner  and 
the  surety  covenanted  to  repay  the  1,000/.  In  Preston 
v.  Jackson  (a)  it  was  held  that  a  party  cannot  recover 
on  a  new  instrument  which  operates  as  a  security  for  any 
usurious  interest,  though  founded  on  a  new  settlement 
of  accounts,  and  the  original  securities  are  cancelled. 
[The  Chief  Judge: — In  that  case  the  action  was  on 
a  note  which  was  given  for  the  usurious  interest.]  llie 
debt  being  tainted  with  usury,  the  rule  in  bankruptcy 
follows  that  of  law,  and  declares  the  whole  void  (/i),  and 


(a)  Preston  v.  Jackson^  2  Stark. 
237. 

As  to  renewed  and  substituted 
securities,' see  Pickering  v.  Banks, 
Forrest,  72  ;  Wickes  v.  Gogerly, 
2  Carr,  ^  Pay,  397.  S.  C.  Ry. 
S^  M.  123;  Wright  v.  Wheeler, 
I  Camp.  165,  note;  Edmonson  v. 
Hawkins,  /Va/rf*sAdcUt.Cas.  173; 


Marchant  v.  Dodgiti,  2  JIf.  S^  Sc. 
633;  Chapman  v.  Black,  2  B,  ^^ 
Aid,  588;  Turner  v.  Hulme,4  Esp, 
1 1 ;  Harrison  v.  Hannel,  1  Marshy 
349;  Cuthbert  y,  Haley,  8  Ter. 
Rep.  390. 

(6)  Ex  parte  Thompson,  1  Alk, 
1S5;  cjc  parte  Skip,  2  Ves,  SCO- 
489. 
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does  not  follow  that  of  equity,  which  allows  the  traiis*^        1836. 
action  to  stand  good  so  far  as  it  is  not  usurious,  (a)  — ^ 

Kx  parte 
De  Grouchy. 

Mr. .  Twi$8  in  reply :  —  The  original  transaction  is  1°  ^^  wBiter 
not  within  the  usury  laws ;  the  intent  of  the  transaction  Butlxr. 
was  not  an  evasion  of  the  usury  laws,  but  a  band  fide 
sale,  and  to  bring  a  case  within  the  penalties  of  usury 
there  must  be  an  intent  to  gain  more  than  five  per  cent, 
on  a  loan.  When  Charles  Butler  received  the  amount,  it 
was  money  had  and  received  to  the  use  of  the  petitioner. 

The  Chief  Judge  :  —  The  former  debt  was  the  con- 
sideration for  the  loan  of  the  585/.,  which  makes  the 
whole  one  transaction.  If  the  5852.  had  been  lent 
independently,  and  a  security  afterwards  given  for 
the  585/.  and  for  the  375/.,  the  security  might  be 
good  for  585/.  If  the  bond  had  simply  been  assigned 
there  would  have  been  no  usury,  as  the  principal 
would  have  been  risked;  but  here  the  bankrupt  and 
a  surety  covenanted  to  pay  the  amount  of  the  bond. 
Cases  similar  to  the  present  might  occur  which  could 
be  shown  to  be  not  usurious ;  but  pritnA  fiwie  when 
950/L  is  given  for  a  bond  for  1,000/1  which  is  assigned, 
and  interest  is  to  be  paid  on  ],000il,  it  is  plain  the 
intent  is  to  secure  1,000/.  and  interest,  which  is 
usurious.  Such  is  my  present  impression ;  but  one  of 
my  colleagues  desires  time  to  consider  of  his  judg- 
ment. Then  supposing  the  original  transaction  bad, 
does  that  hurt  the  present  claim?  It  has  been  said 
the  bankrupt's  brother  received  the  whole  sum  due  on 
the  bond,  and  that  therefore  a  right  of  action  arises  to 
petitioner  against  him  for  so  much  money  had  and  re- 

(a)  Benfield  v.  Solomons^  9  Ve9»  85;  ex  parte  Skip,  2  Ves,  sen. 
489 ;  ex  parte  Scrivener,  3  Ves,  fir  Bea»  H,  1 5,   ' 
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1686.       oeived  to  the  use  of  the  pelitioner ;  bnt  he  couU  not 

■"~"       prove  even  on   that  ground  without  referring  to  the 

Db  Gbouchy.  original  transaction ;  he  must  mention  the  covenant  or 

Id  the  matter  promise  by  the  bankrupt,  which  would  lay  open  all  the 

BgTLBJi.      facts.     The  consideration  for  the  loan  of  5852.  was  that 

the  old  debt  of  375/.  should  be  paid ;  but  if  the  Court 

were  to  allow  a  proof  on  that  ground,  would  not  that  be 

done  indirectly  which  could  not  be  done  directly  ?  Would 

not  an  additional  advantage  for  the  585JL  itself  be 

obtained  ?  The  bankrupt  says,  will  you  lend  me  585/.  ? 

The  answer  is,  I  will  not;  but  I  will  if  you  will  promise 

to  repay  me  375/1,  which  you  are  under  no  obligation 

to  pay. 

Sir  John  Cross :  —  I  wish  to  consider  my  judgment ; 
but  my  present  impression  is  as  follows :  —  The  original 
transaction  was  this,  lend  me  950/.,  and  I  will  pay  five 
per  cent  on  1,000/.,  and  will  assign  a  bond,  and  give 
my  own  security ;  I  cannot  see  it  in  any  other  light, 
and  the  subsequent  transaction  was  an  attempt  to  secure 
repayment  of  375/.,  part  of  the  old  corrupt  loan. 

Sir  George  Sase : — 

The  most  important  question  is,  whether  the  first 
transaction  be  usurious.  The  regular  method  of  de- 
ciding which  would  be  an  action,  as  a  jury  is  the  legiti- 
mate ti'ibunal  to  decide  upon  the  intent  of  the  parties ; 
but  that  cannot  now  be  done  as  this  is  not  an  applica* 
tion  to  prove  under  the  first  commission,  and  therefore 
this  Court  must  itself  decide  the  question.  I  think  the 
fact  to  be  that  this  was  not  a  purchase  of  a  bond,  but  a 
loan  of  money  secured  by  the  assignment  of  a  bond ; 
then  what  was  the  effect  of  the  subsequent  agreement 
after  the  bankrupt  was  certificated?  If  the  original 
transaction  was  usurious^  and  if  that  blemish  necessarily 
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follows  up  each  subsequent  transaction,  then  the  conrniis-        1886. 
sioners  w^te  right  in  wholly  rejecting  the  debt;   but        •^— 
many  analc^es  prove  that  the  original  consideration  DsGaoctcht. 
does  not  always  thus  vitiate  subsequent  transactions,  ^  ^^^  matter 
though  having  some  regard  to  the  original  business.       Butlbs. 
After  the  certificate  all  debts  proveable    are  totally 
barred,  there  is  consequently  no  consideration  for  any 
promise  to  pay ;  yet  that  may  be  done ;  so  of  a  debt 
barred  by  the  statute  of  limitations*    So,  again,  a  volun* 
tary  bond  not  proveable  may,  when  cancelled,  be  a  good 
consideration  for  a  new  bond  which  would  be  proveable. 

A  moral  obligation  to  pay  is  a  sufficient  consideration  a  moral  obli- 
to  support  a  proof.     Equity  looks  at  the  money  really  g^on  topay^w 
advanced  on  a  usurious  contract  as  creating  a  claim  to  nderaUon  to 
be  repaid  the  sum  actually  advanced;  thus  the  bank-  ^^' 

rupt  was  under  an  equitable  obligation  to  pay.  In  this 
way  of  looking  at  it  there  was  more  than  a  voluntary 
consideration;  it  was  in  equity  a  usurious  debt  revived 
by  equitable  circumstances.  There  are  therefore  two  ways 
of  viewing  this  question :  if  De  Groucfay's  claim  before 
the  commissioners  had  been  limited  to  5S5L  for  money 
advanced,  could  any  objection  be  made  ?  Then  as  to  the 
whole  claim :  if  a  voluntary  bond  cancelled  is  a  good 
consideration  for  a  new  bond, — ^if  the  moral  obligation 
-will  support. a  promise  to  pay  a  debt  barred  by  the 
statute  of  limitations  or  by  a  bankrupt's  certificate,  is 
there  or  is  there  not  sufficient  consideration  in  this  case 
to  support  the  second  agreement?  The  certificate 
under  the  first  fiat  was  a  total  statutory  release  from  all 
debts  in  law,  equity,  or  bankruptcy ;  if  then  the  debt  is 
gone  the  usury  must  be  at  an  end.  The  parties,  then, 
stand  in  the  situation  of  voluntary  parties,  with  a  feeling 
of  moral  obligation :  then  is  or  not-  a  finding  of  moral 
obligation  sufficient  to  support  a  new  promise  in  bank- 
ruptcy ? 
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1836.  Tbis  is  a  new  case,  and  attended  with  difficulties.     If 
the  assignees,  having  regard  to  the  state  of  this  case, 

De  Grouchy,  were  not  to  oppose  a  proof  for  the  585/.  advanced,  it 

In  the^matter  ^jgh^  be  desirable. 

Butler.  Curia  advisare  tmlt. 

Nov,  12.  This  day  the  following  order  was  made  by  agreement 

between  the  parties :  — 

Let  the  petitioner  prove  for  5S5L  (principal  and 
interest)  by  consent.  Petitioner  to  pay  his  own  costs : 
the  costs  of  the  assignees  out  of  the  estate. 


C.  of  R.      Ex  parte  HEATHERLEY   and    another.  —  In  the 

^o*'- 1  ^9  matter  of  LE  ES. 

1886.        ^Y^ 
If  one  of  the       '^  HERE  Were  three  assignees ;  one  was  gone  abroad, 
assignees  "it  was  not  known  where ;  the  other  two  had  the  whole  of 

abroad,  and  the 

two  others  have  the  bankrupt's  estate  in  their  hands.     The  commissioner 
the  Court  will     refused  to  pass  the  audit  without  the  oath  of  the  absent 

oaths  of  the 

two.  Mr.  Bethell  moved  that  the  audit  might  be  passed  on 

the  oaths  of  the  two. 


Per  Curiam :  —  There  is  no  objection  to  the  order  if 
the  two  have  all  the  assets  in  their  hands. 

The  order  was :  —  On  motion  this  day  made^  &c., 
that  the  commissioners  might  be  at  liberty  to  declare  a 
dividend  notwithstanding  the  accounts  cannot  be  at  pre- 
sent regularly  audited,  this  Court  doth  order  that  the 
commissioners,  or  the  major  part  of  them,  do  audit  the 
accounts  of  the  two  assignees,  and  be  at  liberty  to  pro- 
ceed to  the  declaration  of  a  dividend  thereon.  Costs  out 
of  the  estate. 
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In  the  matter  of  BARTHROP.  £•  °*"  ?• 

Nov.  19, 

1  HE  quorum  commissioners  were  absent,  being  en-  ^^  *    , 

^  .  °  New  fiat  issued 

gaged  as  revising  barristers,  and  the  fiat  was  not  opened :  on  abseDce  of 
the  time  for  opening  expired  this  day.     The  Court  gave  ^Saioiiere™" 
liberty  to  issue  a  new  fiat  to  other  commissioners,  and 
made  no  order  as  to  costs. 


Mr.  Swamion  moved. 


Ex  parte  GUMMING.  —  In  the  matter  of  C.  of  R, 

CAVENAGH.  -^^- 1^» 

1836. 

1  HE  assignees  had  instituted  a  prosecution  against  the  Formofpetitlon 
bankrupt,  which  failed,  and  the  commissioners  refused  to  eosu  of  a  pro- 
allow  the  costs  to  the  assignees,  without  having  assigned  J^^^^'ntmpt'* 
any  reason  for  the  refusal.     This  was  an  ex  parte  appli-  »  acquitted, 
cation  by  tlie  assignees  on  a  petition  stating  at  length  Appearance  of 
all   the  circumstances   inducing   the   prosecution,   and  *»n^ruptthefe- 

o  r  '  on,  though  not 

alleging  its  propriety,  &c.,  and  praying  to  be  allowed  served, 
the  costs  in  question. 

Mr.  Swanston  and  Mr.  Rogers^  for  the  petition,  cited 
ex  parte  Strange,  (a) 

Per  Curiam :  —  No  doubt  if  assignees  institute  a 
proper  prosecution  they  ought  to  be  allowed  the  costs ; 
but  the  propriety  must  be  established  to  the  satisfaction 
of  the  Court,  which  is  not  yet  done.  As  the  commis- 
sioners have  disallowed  these  costs  without  assigning  any 

(a)  Ex  parte  Strange,  Mont.  ^  Mac.  31. 
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1836.        reason,  and  as  this  is  an  ea;  peaie  application,  it  must 
be  referred  to  them  to  certify  whether  the  prosecution 
CoMMiNG.      was  properly  instituted  and  conducted,  with  liberty  to 
la  thc^mattcr  ^^^  special  circumstances. 

Cavbmaoh* 

Sir  Oeorge  Sose :  — « This  petition  really  ought  to  be 

referred  for  scandal,  entering  as  it  does  into  details. 
Such  a  petition  should  merely  state,  that  under  the  sane* 
tion  of  proper  advice  the  assignees  instituted  a  prosecu- 
tion, under  which  there  was  an  acquittal ;  that  it  was 
properly  commenced  and  conducted ;  and  conclude  with 
asking  a  reference  as  to  these  facts,  &c. 

When  the  petition  was  called  on  Mr.  Shaw  appeared 
on  behalf  of  the  bankrupt,  and  stated  that  the  bankrupt 
was  not  served,  but  wished  time  to  appear  and  answer 
the  charges  of  the  petition.  The  Court  decided,  that  if 
the  bankrupt  wished  to  appear  and  be  heard  by  counsel 
he  might,  but  that  the  petition  could  not  stand  over. 

Reference  to  commissioners  to  certify  whether  the 
prosecution  was  properly  instituted  and  conducted,  with 
liberty  to  state  special  circumstances,  if  they  think  fit. 
The  bankrupt  to  have  liberty  to  attend  the  reference. 


C.  of  R.  ^  P^^  MYERS.  —  In  the  matter  of  MARNS. 

1836.  vJN  a  former  occasion  the  bankrupt's  certificate  had 
Ifa  certificate  is  been  Stayed  on  a  petition  charging  him  with  having 
moLjwasj^d  paid  money  to  procure  signatures;  the  bankrupt  then 
^**d^°bimk!*  procured  a  new  certificate^  free  from  the  objection, 
nipt  can  obtain    which  was  advertised  for  allowance. 

a  new  certificate 

free  firom  the  oljeetion,  the  Court  mxist  first  order  the  stayed  certificate  to  be  canoeUed. 
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Mr.  J5ZS9«  on  behalf  of  the  original  petitioner^  moved        1836. 
that  the  officer  might  be  directed  not  to  pass  the  new        ~~"" 

.^  Ex  parte 

certificate.  Mybbb. 

In  the  matter 
of 
.    The  Chief  Juooe:  —  The  certificate  shall  not  be       Marni. 

delivered  out  of  the  office  without  notice  to  the  petitioner. 

Sir  George  Base  :  —  The  certificate  is  stayed  generally 
by  the  order  of  the  Court ;  it  b  not  any  particular  cer- 
tificate which  is  stayed. 

Mr.  Swaneton  this  day  moved  for  the  allowance  of  the     Jan.  23, 
new  certificate.  1837. 

Sir  George  £o#e:— -When  once  the  commissioner 
has  certified,  and  the  certificate  lies  before  this  Court  for 
allowance,  he  cannot  again  certify  witliout  the  order  of 
thb  Court. 

The  Chief  Judge  :  —  The  commissioner  who  haa 
certified  is  Jundus  qfficio  ;  the  bankrupt  could  not  avail 
himself  of  this  second  certificate  at  law. 

Sir  George  Base:  —  The  first  certificate  is  waste 
paper,  having  been  stayed ;  and  the  commissioner  cannot 
certify  a  second  time.  The  proper  course  appears  to  be 
to  apply  to  cancel  both  certificates. 

Mr.  SuKmston  then  asked  leave  to  amend  the  notice  of 
motion,  nunc  pro  (uncy  by  asking  to  cancel  the  certificates. 

.Mr.  EBis  consented  on  being  paid  his  costs  of  the 
former  ex  parte  appMcstion  and  this  motion. 

Per  Curiam  :  —  By  consent,  let  the  notice  of  motion 
be  now  considered  as  amended  as  to  cancelling  the  first 
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1836.  certificate.  Let  the  bankrupt  pay  Myers  the  costs  of  the 
efl?j»arte  application  and  of  the  present  motion,  and  upon 

Myers.  payment  thereof  let  both  certificates  be  cancelled,  and 
In  the^  matter  \^^  Myers  be  at  liberty  to  take  such  objections  as  advised 

Mabnb.  against  any  new  certificate,  using  the  former  petition  and 
affidavits  as  to  the  points  therein,  if  he  think  fit. 

Ordered  accordingly. 


C.  of  R. 

Nov.  23, 

1836. 

Fkrtoftheoom- 
misuoners  of  a 
statutable  list 
being  oreditorsy 
the  number  can- 
not be  completed 
from  another 
list,  but  a  new 
fiat  must  be 
issued. 


In  the  matter  of  FORSTER  and  Co. 

1  HE  proposed  bankrupts  were  bankers  at  Carlisle. 
The  three  commissioners  of  the  Carlisle  list  (appointed 
under  5  &  6  W.  4.  c.  66.  s.  14.  (a) )  were  creditors  of 
the  bankrupts,  and  the  same  happened  with  respect  to 
the  Penryn  list ;  the  next  nearest  was  the  Cockermouth 
h'st. 

Mr.  SwansUm  asked  that  four  commissioners  fix)m  the 
Cockermouth  list  might  be  joined  with  the  quorum  com* 
missioner  of  the  Carlisle  list  (6) 


(a)  That  the  judges  who  go 
the  several  circuits  in  England 
and  Wales  may  be  directed  by 
the  Lord  Chancellor  from  time 
to  time  to  return  to  him  the 
names  of  such  number  as  he  shall 
think  fit  to  require  of  barristers, 
solicitors,  and  attorneys  prac- 
tising in  the  counties  to  the  said 
circuits  belonging;  and  upon 
such  persons  being  returned  and 
approved  by  the  Lord  Chancel- 


lor, the  fiat  or  fiats  not  directed 
to  the  Court  of  Bankruptcy  shall 
be  directed  to  some  one  or  more 
of  such  persons  in  rotation,  to 
act  as  commissioners  of  bank- 
rupt according  to  the  districts 
or  places  for  which  such  persons 
shall  be  returned. 

(6)  There  is  now  but  one  quo- 
rum commbsioner  to  the  Carlisle 
list. 
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(    Per  Curiam  .•— This  Court  cannot  select  comtnisBumers        1880. 
from,  the  di£&rent  Ibts  i^pointed  under  the  Bankrupt         ' 
G>urt  Act;  all  that  we  can  do  is  to  give  liberty  to  issue  of" 

the  fiat  to  the  Cockermoutb  list.  FoasTSft 

and  others. 


In  the  matter  of  FREEMAN.  .  C.  of  R. 

*  -  Nov.  2^ 

Mr.  PIGGOTT  moved  to  dispense  with  the  personal        1836. 

attendance  of  the  petitioning  creditor  at  opening  the  F^tiUoniog 
fiat;  he  living  in  London,   and  the 'fiat  was  directed  toidanoedis- 
to  Birminghanu  SSltS^g 

Ordered,  (a)       no  miles. 


Ex  parte  BOWERS.— In  the  matter  of  BOWERS.       C.  of  R. 

Jan.  12, 
1  HIS  was  a  petition  by  the  alleged  bankrupt  to  annul        1837. 
the  fiat  for  want  of  a  trading.    The  fiat  described  her  Keeping  a  lodg. 

<='  iDg-lioiue  u  not 

as  a  lodging-house  keeper.  *      a  tnuiing. 

offering  a  floli- 

Mr.  TV'iM  and  Mr.  Bird  for  the  petition.  citor  looi.  to 

procure  the  oer- 
tifioate,  who 

"NLt.  Swarutony  cofUrd : —  refuMs,  is  not 

nrst.    The  petitioner  is  estopped  firom  disputing  the  ^Su!S^^ 

fiat  by  acquiescence,  having  offered  her  solicitor  lOOi  ««pted. 

if  he  would  procure  her  certificate ;  the  solicitor,  how-  Terms  imposed 

n       ■!  ^     •    ^     e>  on  annulling 

ever,  refused  to  mterfere.  where  Uie  buik- 

rupt  does  not 

app] J  promptly. 

(a)  In  thb  case  the  distance  been  considered  sufficient    See 

between  London  and  Binning-  ejt  parte  WiBtamton^  I  Jac.^  Walk, 

ham  was  considered  sufficient  to  840;  ex  parte  Cox,  Mont.  890; 

£spense  with  his  attendance :  in  ex  parte  PoUon,   5  Dea,  4r  ^' 

other  cases  distance  and  fncon-  688. 

venience  do  not  appear  to  have 

Vol.111.  d 
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1837.  Second.  The  trading  is  sufficient.  In  Smith  v.  Scolt{a) 

it  was  decided  that  buying  furniture  and  letting  it  again 

Bowers.       together  with  lodgings  would  support  b  fiat. 
Ill  the  matter 
of 
Bowers.  Per  Curiam:  —  The  petitioner  has  not 


u->-^wvi 


A  proposition  was  made   to  the  solicitor  which  if  acted 
upon  would  have  made  him  the  petitioner's  agent,  and 
then  the  transaction  would  have  amounted  to  acqui- 
escence ;  but  being  a  proposition  only  gives  a  locus  peni^ 
tenticBy  and  the  solicitor  refused  to  act,  so  that  nothing 
was  done.    In  Smith  v.  ScoU  (a)  provisions  were  bought 
and  sold;    the   question  there  was,  whether   the  case 
came    within    tlie  words,   ^^ keepers    of  hotels;''  and 
Chief  Justice  Tindal   says,  <<  I   told  the  jury  that  if 
Mi's.  Moberts  sought  her  livelihood  by  a  profit  on  the 
provisions  she  furnished,  she  must  be  deemed  an  hotel- 
keeper  within  the  meaning  of  the  bankrupt  laws,  and 
that  the  plaintiiF  would  be  entitled  to  tlieir  verdict;"  a 
question  which  it  was  quite  unnecessary  to  leave  to  the 
jury,  if.  the  mere  fact  of  being  a  lodging-house  keeper 
constituted  a  trading ;  and  though  Mr.  Justice  GcLzelee 
had  doubts,  yet  the  other  judges  did  not  participate  in 
those  doubts.     In  cases  of  letting  furnished  lodgings,  if 
the  house  is  the  principal  and  the  furniture  only  an 
accessory  there  is  no  trading.     As  almost  a  whole  year 
has  elapsed  before  the  petition  was  presented,  the  peti- 
tioner must  be  put  on  terms. 

Fiat  annulled,  with  costs  {b) ;  petitioner  undertaking 
not  to  disturb  what  has  been  bond  fide  done  under  the 


ifl)  Smiih  V.  Scott,  9  Bing,  14.  petition  was  being  actually  heard 

S.  C.  2  Moo,  ^  Sc,  55.  this  day,  the  Court  would  not 

(c)  Some  affidavits  having  been  allow  the  costs  thereof  to  the 

filed  by  the  petitioner  while  the  petitioner. 
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fiat)  or  to  bring  actions  against  the  assignees  or  others         1837. 

acting  under  the  fiat.     Reference  to  the  registrar,  if        

necessary,  to  take  an  account  of  what  the  assignees  have       Bowebb. 
in  their  hands  belonging  to  the  petitioner.  ^"  ^®  matter 

BOWEBS. 


Ex  parte  JAMES  MARKS,  creditor's  assignee,  and      C.  of  R. 

JAMES  FOSTER  GROOM,  official  assignee—  ^iw.  11,18, 

In  the  matter  of  COLNAGHI.  }^^' 

Jan.  Id, 

"D  1837 

JdY  indentures  dated  May  and  November  1831  the  ,«,      .u  ' 

•^  ^  Where  the  as- 

bankrupt  had  assigned  certain  property  to  a  Mr.  PAit'  signees  enter- 

f.      ^  ^  .         «  rv*        ^  I  ^in  Skir  doubts 

hps  to  secure  certam  advances.    Disputes  arose  between   in  a  case  of 
the  assignees  and  Phillips  touching  the  validity  of  these  *''?*'*n^^'  * 
indentures,  and  the  right  of  Phillips  to  the  property  be  made  to  the 
acquired  thereunder.     Proposals  were  made,  by  which  to  report 
Phillips  was  to  retain  some  and  to  give  up  other  of  the  *^«'^"" 
property,  &c.     A  meeting  of  creditors  was  called  by 
advertisement   in   the  Gazette^  who    assented   to  the 
proposals. 

Thb  was  a  petition  praying  that  it  might  be  referred 
to  the  proper  officer  of  the  Court  to  ascertain  and  state 
whether  it  would  be  for  the  benefit  of  the  creditors  of 
the  bankrupt  that  such  proposal  should  be  carried  into 
effect 

The  petition  having  been  opened,  the  Court  intimated 
that  such  orders  should  not  be  made. 

Mr.  Swanstcn  for  the  petition :  —  Such  orders  were 
continually  made  by  Lord  EUony  and  his  practice  has 
been  followed  by  Lord  Chancellors  sitting  in  bankruptcy 
down  to  the  present  day ;  and  it  is  followed  by  the  pre- 
sent Lord  Chancellor,  as  shown  in  Chcanberi^  case  (a), 
where  such  a  reference  was  ordered. 

(flr)  See  pottea,  page  42. 
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1896.  The  Chief  Judge  : — These  orders  are  worked  before 

"""^         the  commissioner  ex  parley  and  one  of  the  commis^oners 

Ex  parte       , 

Marks        has  communicated  to  me  that  he  consequently  feels  ex- 

and  another,    treme  difficulty  in  making  a  satisfactory  report     Such 

of  orders  do  not  in  fact  protect  the  assignees  against  non- 

oLNAGHi.     consenting  creditors,  but  they  nevertheless  create  an 

impression  of  security;  otherwise,  why  ask  them?     If, 

faoweyer,  the  Lord  Chancellor's  practice  is  as  stated,  this 

Court  will  follow  it.  Before  deciding  this  case  the  Court 

will  confer  with  the  Lord  Chancellor,  and  the  registrar's 

books  shall  be  searched  for  precedents. 

Sir  George  Base :  —  I  concur  with  the  Chief  Judge. 
The  assignees  must  act  either  under  the  sanction  of  the 
statute,  or  as  trustees.  Such  applications  as  the  present 
might  be  abused.  If  the  commissioner  or  the  registrar 
refused  to  execute  the  order,  we  could  not  compel  its 
execution ;  or,  if  he  acts,  what  power  is  there  to  procure 
the  attendance  of  witnesses  to  satisfy  his  mind  of  the 
propriety  of  the  proposed  agreement?  (a) 

Sir  John  Cross :  —  What  is  the  question  for  our  deci- 
sion? Is  this  an  abstract  question  of  practice,  or  an 
order  asked  in  a  particular  case  ?  There  is  no  doubt  as 
to  our  jurisdiction ;  and  it  is  admitted  that  if  the  pro- 
posed compromise  turns  out  to  be  improper,  the  liability 
of  the  assignees  continues.  Then  the  only  question  ap* 
pears  to  be,  is  this  a  proper  case  to  order  thje  reference  ? 
The  assignees,  to  save  expence  to  the  estate  (not  to 
themselves),  ask  the  sanction  of  the  Court  to  a  proposed 
arrangement.  If  the  Court  says  "  No,  act  at  your  peril," 
that  would  cast  a  stigma  on  the  proposal,  and  the  assignees 
would  almost  be  compelled   to  proceed,  and  involve 

(a)  Might  he  tiot  refuse  to  certify  in  its  favour  unless  the  assignees 
procured  the  attendance  of  all  witnesses  he  required  ? 


COLNAGHU 
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the  estate  in  the  ezpence  of  suit»  and  actions.    It  is  said        1836. 
we  cannot  compel  the  commissioners  or  r^istrars  to  act ; 
but  what  single  act  can  we  compel  them  to  do  ?    Our        Marks 

conduct  ought  not  to  be  regulated  by  that.   The  Court  and  another. 

o  ...  .  *"  '"®  matter 

refers  to  the  commissioner  to  see  if  he  can  discover  any  _  of 
difficult  or  flaw  in  the  proposal.  I  have  a  strong  opi- 
nion that  assignees  have  a  right  to  wtiat  is  now  asked ; 
an  order  which  does  not  screen  them  from  the  conse- 
quences of  improper  compromises,  and  which  merely 
relieves  them  from  the  imputation  of  acting  clandestinely. 

Curia  advisare  vuU. 

This  day  the  subject  was  mentioned  again.  Mr.  Swcay*  Nov.  18. 
#fof»  stated  that  a  search  had  been  made  for  precedents, 
and  that  the  result  was  that  several  had  been  found ;  and 
that  the  reason  such  cases  were  not  in  print  till  lately 
was,  that  until  a  doubt  arose  reporters  would  conceive 
the  point  too  much  of  course  to  be  printed ;  and  he 
cited  ex  parte  Boiufield  (a),  ex  parte  Hare  (A),  ex  parte 
Arran  (c),  ex  parte  Williams  {d)f  and  ex  parte  Bolland^ 
by  Lord  Eldon,  {e) 

The  Chief  Judge:  — There  is  no  doubt  as  to  our 
jurisdiction,  or  that  the  assignees  can  act  without  our 
interposition.  Ought  we  to  make  an  order  which  confers 
no  new  power  on  the  assignees,  and  will  not  protect  them 
if  the  proceeding  be  improper  ?  Ex  parte  BoUand  (e)  is 
the  only  case  which  touches  the  present  question ;  in  ex 
parte  Bomfield  (a)  the  assignees  wished  to  bind  the  wife^ 
which  they  could  not  do  unless  she  appeared;  in  ex 

{a)  Ex  parte  Bousfield,  poti^  {d)  Ex  parteWittiamtil  Moni. 

page  41.  8iAyr.6Z9' 

(Jb)  Ex  parte  Hare^  potty  page  {e)  Ex  parte    BoUand,   post, 

43.  page  3b, 

(c)  Ex  parte  Arran,  pott,  page 
42. 
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1836.        parte  Hare  (a)  and  in  ex  parte  Arran  (b)  petitions  and 
"■■""         issues  were  pending ;   ex  parte   WiUiams  (c)  is  rather 
Maexs        against  this  application,   as  this  Court  refused   to  do 
irfhrm^tter  ^^^  *^  register  the  Lord  Chancellor's  order;   but 
of  Lord  EldoiCs  order  in  ex  parte  Bolland  (d)   appears 

decisively  in  favour  of  this  application.  Still,  having 
before  said  that  we  would  confer  with  the  Lord  Chan- 
cellor, we  will  adhere  to  that  determination. 

Sir  George  Rose :  —  The  cases  cited  carry  the  matter 
no  further  than  before.  Lord  Eldoris  order  is  valuable  ; 
I  know  of  many,  probably  a  dozen,  of  such  orders ;  but 
Lord  Eldon  stood  in  a  very  different  position,  with  regard 
to  his  power  over  the  commissioners,  to  that  in  which  this 
Court  stands.  Commissioners  never  threw  any  diffi- 
culty in  the  way  of  executing  any  order  of  Lord  Eldon*s ; 
I  do  not  know  how  far  they  were  influenced  by  hia 
power  to  remove  them  {e) ;  but  this  Court  cannot  en- 
force such  an  order,  and  already  one  commissioner  has 
refused  to  act.  (/)  But  if  they  are  willing  they  have  no 
authority  to  work  such  orders;  their  jurisdiction  rests  on 
working  die  estate,  and  it  would  be  illegal  to  arrest  or 
commit  a  pei-son  under  such  an  inquiry.  It  would  be 
most  desirable  to  give  this  Court  power  to  protect  the 
assignees;  but  we  have  it  noL  If  the  assignees  will  not 
act  in  any  case,  a  creditor  may  have  leave  to  proceed  in 
the  matter,  using  his  name.  Creditors  have  a  right  to 
exact  vigilance  from  assignees:  to  make  such  orders 
would  lead  to  indolence  and  expensive  applications  to 

{a)  Ex  parte  Hare,  posty  page  (</)  Ex  parte  BoUand^  post, 

45.  page  39. 

(6)  Ex  parte  Arran,  pat^  ps^e  (e)  See  1  Mont,  j*  Ayr*  465, 

4S.  note  (a). 

(c)  Ex  parte  WUliami,  1  Mont.  (/)   Sec    ex    parte   Johnson, 

^  Ayr,  689.  3  Mont.  Sf  Ayr.  390. 
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this  Court.  I  therefore  ooncar  in  the  wish  of  the  Chief 
Judge  to  confer  with  the  Lord  Chancellor,  and  con> 
clusively  settle  this  point  of  practice. 


1836. 

Ex  parte 

Marks 

and  another. 


This  day  the  judgment  of  the  Court  was  delivered  by  ^'^  the^  matter 


the  Chief  Judge  as  follows  :• 

The  Chief  Judge  :  —  I  have  conferred  with  the 
Lord  Chancellor,  who  is  of  opinion  that,  when  there  is 
a  fair  doubt  in  the  minds  of  the  assignees  how  to  act  in  a 
case  of  difficulty,  analogy  to  the  general  practice  in 
Chancery  renders  it  expedient  that  an  inquiry  should  be 
allowed ;  with  this  opinion  I  of  course  concur.  In  the 
particular  case  before  the  Court  it  is  proper  to  make  an 
order  of  reference. 

Ordered  as  prayed. 


COLNAGHI. 

Jatu  16^ 
1837. 


Ex  parte  HOLLAND  and  Co.  —  In  the  matter  of 
MARSH,  STRACEY,  and  Co.  (6) 

iHIS  was  the  petition  of  the  assignees  to  confirm  the 
commissioners  certificate :  it  stated  a  former  petition  by 
them  to  the  effect  that  the  assignees  had  reason  to  be- 
lieve that  Fauntleroy  had  assigned  a  policy  and  other 
property  belonging  to  the  bankrupt  to  Mrs.  Disney,  or 
to  trustees  for  her  use,  but  without  any  adequate 
consideration;  that  there  had  been  various  examina- 
tions before  the  commissioners  to  investigate  this  claim, 
and  tliat  to  terminate  all  disputes  it  had  been  proposed 


Lord 
Chancel* 

LOR.  (a) 

Dec.  24,y 

1824. 

Order  made, 
oonBnniDg  the 
commissionen. 
report  that  a 
proposed  ar- 
rangement  by 
the  assigneea 
was  beoeficial 
to  the  estate. 


(a)  Lord  Eidon,  sufficient  importance  to  be  in- 

{b)  Ex  relatione,  J^r.  Barber,  serted  here,  though'  decided  somo 

This,  and  some  cases  following,  years  ago. 

never  before  reported,  appear  of 
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1834.        to  pay  over  to  the  assignees  the  sum  of  2,500^,  and  td 
_  assign  the  policy  to  them  :   that  it  would  be  greatly  to 

Holland       the  benefit  of  the  bankrupt's  estate  to  accept  such  pnn 

andothew.     pog^l;   but  that  the  assignees  were  advised  that  they 
of  ought  not  to  accede  thereto  without  the  Lord  Chancel- 

and  others.  '^'*^  sanction ;  and  the  petition  therefore  prayed,  that  his 
Lordship  would  order  the  petitioners  to  accept  the  pro- 
posal, or  a  reference  to  the  commissioners  to  inquire  if 
such  proposal  was  beneficial  to  the  estate  of  the  bank- 
rupt ;  and  if  the  commissioners  so  certified,  then  that  the 
petitioners  might  accede  to  the  proposal. 

Dec,  18,  This  day  the  following  order  was  made:  —  That  it 

be  referred  to  the  commissioners  to  inquire  and  certify 
whether  it  would  be  beneficial  to  the  estate  of  the  bank- 
rupt to  accede  to  the  proposal  mentioned  in  the  said 
petition,  and  in  case  the  commissioners  should  certify 
that  it  would  be  beneficial,  then  it  was  ordered  that  the 
said  assignees  should  be  at  liberty,  and  they  were  thereby 
at  liberty,  to  accept  the  same. 

On  the  2dd  of  December  the  commissioners  certified, 
that  having  been  attended  by  the  solicitor  to  the  com-* 
mission,  and  on  due  consideration  of  the  examinations 
already  had  before  them  and  the  nature  of  the  claim 
made  by  the  assignees,  and  the  probable  difficulties  and 
uncertainty  of  prosecuting  and  substantiating  the  same, 
they  were  of  opinion  that  it  would  be  beneficial  to  the 
estate  of  the  bankrupt  to  accept  such  proposal. 

Dec.  24.  '^^  Lord  Chancellor  made  an  order  confirming  thd 

commissioners  certificate,  and  that  the  petitioners  should 
be  and  they  were  thereby  at  liberty  to  accept  such  pro- 
posal upon  the  terms  required  by  the  said  Mrs.  Disney, 
as  stated  in  the  said  report.  But  he  did  not  order  that 
the  said  assignees  should  accede  to  the  said  proposal. 
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Es  parie  BOUSFIELD  and  another.  —  In  the  matter     C.  of  R. 

of  BROWN  and  WALLINGTON.  -^^^*  *^» 

1835. 

1  HE  bankrupt  Brown  had  by  varioos  indentures  exe-  Reference  ta 
cuted  after  his  marriage,  and  ultimately  by  a  mortgage  whether  pro- 
dated  7th  October  1826,  mortgaged  certain  property  to  ^SjfbT^"*" 
his  partner  WaUingion  for  4,680il,  in  trust  for  the  sepa-  ngnees  wag 
rate  use  of  his  wife  Matilda  Brown  and  her  appointees ; 
the  mortgage  deed  recited  that  he  was  indebted  to  his 
wife  in  4,680£,  the  amount  of  her  property  received  by 
him.     In  May  1829  a  commission  issued  against  Broum 
and  WalUngtonj  and  the  petitioners  were  appointed  as- 
signees; they  disputed  the  validity  of  the  mortgage. 
To  quiet  these  disputes,  (and  also  another  dispute  as  to 
the  bankrupt's  right  to  a  certain  annuity  for  the  bank- 
rupt's life  which  the  grantor  refused  to  pay,)  proposals 
were  made  by  the  wife's  trustees  for  purchasing  from  the 
assignees  their  right  to  the  annuity,  and  for  a  disclaimer 
of  their  right  to  the  property  mortgaged,  and  a  release- 
of  their  equity  of  redemption* 

A  petition  was  presented  by  the  assignees,  praying 
that  such  proposals  might  be  carried  into  effect,  when 
a  reference  to  the  commissioner  was  ordered,  to  inquire 
whether  it  will  be  beneficial  to  the  creditors  of  the  estate 
of  the  said  bankrupts  that  the  said  petitioners^  as 
such  assignees  as  aforesaid,  should  accept  and  carry 
into  effect  the  proposals  so  made  to  the  assignees  by 
the  trustees,  &c.  &c. ;  and  if  the  said  commissioner 
shall  be  satisfied  that  it  will  be  beneficial  to  the 
creditors  of  the  estate  of  the  said  bankrupts,  and  that  such 
proposals  should  be  accepted  and  carried  into  effect, 
then  it  was  ordered  that  the  petitioners  Ji)e  and  were 
thereby  at  liberty  to  carry  into  efiect  such  proposals 
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1835.        accordingly,  and  be  also  at  liberty  to  execute  proper 
releases,  assigtiments,  and  discharges  for  such  purposes,. 
B0U8FIELD     on  payment  to  them  of  the  said  sum  of        /. 

and  another. 

of  Mr.  G.  Richards  for  the  petition. 

Brown 
and  another. 


Lord        Ex  parte  EARL  of  ARRAN  and  others.  —  In  the 
Chancel-  ^^^^^^  ^f  CHAMBER& 

LOR. 

1836.'  ''  ^^  ^^^®  '^^  ^^  ^^^^^  ^^  ^  parte  Chambers  (a)  was 
Order  confirm-  Compromised ;  and  it  was  proposed  that  Mr.  Chambers 
ing  a  oompro-     should  receive  23,400/.  from  the  estate,  and  acree  not 

mise  between        -      ,  -  .  .    .  t^         ■         1      1 

a  bankrupt  and  further  to  contest  his  Commission.  Four  hundred  creditors 

•  • » 

withoutTpro-    proved,  whose  whole  debts  amounted  to  200^000/.,  and  a 
vious  reference    meetiniT  of  Creditors  was  called  by  advertisement  to  airree 

to  the  oommis-  *^  ,     •'  ° 

sioners.  to  the  proposal.     The  meeting  was  held  the  18th  of 

November  1835,  when  it  was  resolved,  that  it  would  be 
advisable  that  the  contemplated  arrangement  be  carried 
into  eiFect;  and  the  creditors  present  4irected  and  author 
rized  the  assignees  to  carry  such  arrangement  into  effect. 
Creditors  who  had  proved  for  debts  amounting  to 
170,000/.,  together  with  three^fourths  of  those  who  had 
claimed  debts,  consented  to  the  proposed  arrangement. 
A  deed  of  arrangement  was  accordingly  prepared,  and 
tliree  hundred  creditors  who  had  proved  (including  the 
petidoners)  signed,  whose  debts  amounted  to  170,000/. ;, 
and  thirty,  for  30,000/^,  who  had  only  claimed,  also 
signed. 

Mr.  StDonsUm  and  Mr.  G.  Richards :  —  This  is  a  pe» 
tition  for  the  sanction  of  the  Court  to  the  proposed  ar- 

(o)  £x  parte  Chambers^  8  Mont,  i  Ayr*  440. 
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rangement,  praying,  on  the  authority  otex  parte  Har€{a)         1 836. 

for  a  reference  to  the  Master  to  inquire  whether  it  would        •""" 

be  beneficial  to  the  creditors  at  large  to  carry  the  pro-       g^^  ^f 

posed  arrangement  into  effect.     [Lord  Chancellor  :        Aman 

-i  ^»        ,  ^  .         -r        1*  and  other*. 

—  In  ex  parte  Hare  the  consent  of  a  meeting  of  creditors  in  the  maiter 

had  been  obtained.]     The  same  has  been  done  in  the     n«^^ 

present  case. 

The  assignees  consented. 

Order  made,  confirming  the   arrangement  at  once, 
without  a  previous  reference  to  the  commissioners. 


Ex  parte  HARE  and  others.  —  In  the  matter  of  Lords 

MARSH,  STRACEY,  and  GRAHAM.  Commis- 


SIONERS. 


(Same  case,  1  Clarke  &  FineOey,  291.)  •'"'^  1^' 

looo. 

1  HIS  was  a  petition  by  the  assignees,  which,  after  ^^  ^"^ 
stating  the  various  proceedings  had  in  respect  to  the  compromise  of 

litigation. 

proof  of  Mrs.  Keating^  proceeded  as  follows  :-t- 

That  a  treaty  of  compromise  had  lately  been  entered 
into  by  the  petitioners  with  the  Bank  of  England,  and 
the  Bank  was  willing  to  forego  all  further  claim  upon 
the  estate  of  the  bankrupts  upon  receiving  95,000/., 
and  would  thereupon  consent  that  the  whole  of  the  proofs 
and  claims  in  respect  of  the  proceeds  of  stock  sold  out 
under  powers  of  attorney  alleged  to  have  been  forced 
should  be  expunged. 

That  a  meeting  of  the  creditors  who  had  proved  was 
held  on  the  ]6th  of  June  last  in  pursuance  of  adver-* 


(a)  Ex  parte  Harc^  supra. 
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1835^       tisement,  in  order  to  assent  to  or  dissent  from  a  compro- 

raise  proposed  to  be  made  with  the  Bank. 

H^E  That  126  creditors  who   had  proved  attended   the 

and  others,     meeting,  and  all  (except  one)  agreed  to  the  resolutions, 
of  Their  debts  amounted  to  217,191/.,  and  the  debt  of  the 

an^o^m^     dissenting' creditor  was  583i 

The  following  were  the  resolutions  :— 
That  this  meeting  assents  to  the  assignees  agreeing 
with  the  Bank  of  England  to  pay  95^000/.  in  considera- 
tion of  the  Bank  releasing  the  assignees  and  the  estate 
from  all  dividends  declared  or  to  be  declared  in  respect 
of  the  sums  proved  against  the  joint  estate  of  Marshj 
Stracey^  Fauntleroy^  and  Graham^  amounting  in  all  to 
234,213/.,  in  respect  of  the  proceeds  of  stock  sold  out 
under  powers  of  attorney  alleged  to  have  been  forged ; 
and  also  in  respect  of  a  further  debt  of  the  like  nature, 
amounting  to  I0,7T8/.,  intended  to  have  been  brought 
forward  for  proof  in  the  names  of  Sir  Edward  Stracey 
and  Josias  Henry  Stracey;  and  also  in  respect  of  two 
other  debts,  amounting  together   to  18,221/.,  proved 
against  the  separate  estate  of  Henry  FaumUeroy ;  and 
this  meeting  hereby  fully  authorizes  and  empowers  the 
assignees  to  take  all  such  measures  as  they  shall  in  their 
discretion  think  fit  for  carrying  such  agreement  as  afore- 
said into  execution. 

That  the  total  amount  of  debts  proved  (exclusive  of 
the  sums  proved  in  respect  of  forged  stock)  is  563,637/. 
or  thereabouts,  and  the  total  number  of  creditors  1,050, 
or  thereabouts. 

The  petition  prayed  their  Lordships  to  confirm  the 
resolutions,  and  to  order  that  the  petitioners  should  pay  to 
the  Bank  95,000^  in  consideration  of  the  Bank  releasing 
the  estate  from  all  claims  and  demands  whatsoever  iii 
respect  of  the  premises,  &c. 
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Mr.  Moniagu  for  the  petition: — The  judgment  of        1835. 

the  House  of  Lords  in  Marsh  v,  Keating  did  not  decide        -' — 

the  question  in  dispute  between  the  Bank  and  the  as-        h^e. 

siimees,  inasmuch  as  the  special  verdict  on  which  that  _  ^^^  others. 
^  '^.  .      In  the  matter 

judgment  was  pronounced  did  not  state  a  most  material  of 

facty  viz.  that  the  Bank  had,  in  January  1830>  caused  aodfoSvew. 
Mrs.  Keating^s  9fi00L  stock  to  be  again  credited  to  her 
in  their  ledgers,  and  from  that  time  she  had  credit  for  the 
same.  That  fiict  was  not  submitted  to  the  learned 
judges  or  the  House  of  Lords.  The  assignees  and  the 
creditors  of  the  bankrupt  have,  after  being  well  advised 
on  all  the  circumstances,  agreed  with  the  Bank  upon  a 
compromise,  and  this  petition  prays  the  sanction  of  the 
Court  to  the  agreemenL 

Lords  Commissioners  :  — What  power  have  we  to 
make  an  order  to  bind  outstanding  creditors ;  and  must 
not  the  dissenting  creditor  be  served  ? 

Mr.  MofUagu :  —  Certainly,  my  Lords,  not  any ;  but 
the  existence  of  such  an  order  is  evidence  of  the  proper 
conduct  of  the  assignees,  and  is  obligatory  upon  the 
assenting  creditors ;  and  if  there  is  any  dissenting  ere-  Remedy  of  Uie 
ditor,  he  may  do  what  Lord  Eldon  again  and  again  inti-  CTkUtOT* 
mated  to  be  the  remedy, — he  may  present  a  petition, 
praying  that  he  may  receive  the  same  dividend  as  he 
would  have  received  if  the  compromise  had  not  been 
made ;  and  there  cannot  be  any  necessity  to  serve  the 
dissenting  creditor,  as  the  order  is  not  obligatory  upon 
him.  (a) 

Lords  Commissioners^  :  *-  It  is  so.    Let  the  order 

be  made  as  prayed. 

*  I     I  .   II I  ■  .PI p III  I      .Ill      I    » 

(a)  See  a  note  to  ex  parte  BradUock^  1  Moid,  ^  Ayr.  494,  where 
the  cases  on  this  subject  are  referred  to 
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C  of  R  ^  P^"^  GARDNER.  —  In  the  matter  of 

jim.  lel  STRUTTON. 

1837.  A 

A  payment  to  ^  FIAT,  dated  the  5th  of  May  1836,  issued  against 

T  5^"*  ^^  StruUan  on  the  petition  of  the  Northern  and  Central 
by  the  prin.  Banking  Company.  The  docket  was  struck  on  the  2d 
forfeit  A^dtebt"  ^f  May  by  iyfc,  of  Manchester,  registered  public  officer 
if  the  agent  haci  ^f  the  bank.     The  act  of  bankruptcy  was  proved  bv 

not  notice  or  the  r    j  r  J 

docket.  Hayy  of  Chester,  manager  of  the  Chester  branch  of  die 

bank.  The  company  proved  a  debt  of  1 ,500/.  On  the 
5th  of  May  StruUon  paid  to  the  company  ]00/.  in  cash. 
This  was  a  petition  by  the  assignees,  praying  that  it 
might  be  declared  that  the  company  had  forfeited  thdir 
debt,  and  that  their  proof  might  be  expunged  under  the 
6  Geo.  4.  c.16.  s.  8.  (a),  and  that  the  company  might 
be  ordered  to  pay  to  the  petitioners  the  lOOZ.,  and  that 
the  company  might  be  ordered  to  deliver  up  to  the 
petitioners  all  securities  which  they  held  for  their  debt, 


(a)  That  if  any  trader,  after  a  be  superseded,  and  a  new  comniis- 

docket  struck  against  him,  pay  to  sion  may  issue,  and  such  com- 

the  persons  who  struck  the  same,  mission  may  be  supported  either 

or  any  of  them,  money,  or  give  by  proof  of  such  last-mentioned 

or  deliver  to  any  such  person  or  any  other  act  of  bankruptcy ; 

any  satisfaction  or  security  for  and  any  person  so  receiving  such 

his  debt,  or  any  part  thereof,  money,  gift,  delivery,  satisfaction, 

whereby  such  person  may  receive  or  security  as  aforesaid,  shall  for- 

more  in  the  pound  in  respect  of  feit  his  whole  debt,  and  also  re- 

his  debt  than  the  other  creditors,  pay  or  deliver  up  such   money, 

such  payment,  gift,  delivery,  satis-  gift,  satisfaction,  or  security  as 

faction,  or  security  shall  be  an  act  aforesaid,  or  the  full  value  thereof, 

of  bankruptcy ;  and  if  any  com-  to  such  person  or  persons  as  the 

mission  shall  have  issued  upon  commissioners  acting  under  such 

the  docket  so  struck  as  aforesaid,  original  commission,  or  any  new 

the  Lord  Chancellor  may  either  commission,  shall  appoint,  for  the 

declare  such  commission  to  be  benefit  of  the  creditors  of  such 

valid,  and  direct  the  same  to  be  bankrupt, 
proceeded  in,  or  may  order  it  to 
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and  that  the  fiat  might  be  declared  valid  and  directed        1837. 
to  be  proceeded  in.  or  annulled,  or  a  new  fiat  issued  at      „ 

n\  E*  parte 

the  costs  of  the  company.  Gardnbb. 

Hat^j  the  manager  of  the  Chester  branch  bank,  who  ^"  the^  matter 
received  the  1002,  after  the  docket  was  struck,  deposed     Stbutton. 
that  at  the  time  he  received  it  he  was  ignorant  that  a 
docket  had  been  struck  against  the  bankrupt. 

Mr.  Swanston  and  Mr.  K.  Parker  for  the  petition :  — 
Base  v.  Main  (a)  is  decisive  in  favour  of  this  application. 
In  that  case  a  bill  was  given  by  the  bankrupt  to  a  cre- 
ditor for  part  of  his  debt ;  the  bankrupt  obtained  his 
certificate,  and  an  action  was  brought  on  the  bill  by  the 
creditor;  but  it  was  held  he  could  not  sue  on  the  bill, 
it  being  void,  both  as  contrary  to  the  policy  of  the  bank- 
rupt law  in  general  and  to  the  spirit  of  6  Geo.  4.  c.  16. 
s.  8.  (b)  in  particular. 

Mr.  Tlnss  and  Mr.  Bacon,  contrd :  —  Of  course  the 
company  cannot  retain  the  100^,  which  they  have  offered 
to  give  up.  But  the  case  does  not  come  within  the 
8th  section  of  6  Geo.  4.  c.  16.,  because  the  agent  who 
received  the  100/.  was  ignorant  that  a  docket  had  been 
struck;  and  even  if  he  had  not  been  ignorant  the 
agent's  knowledge  does  not  a£Pect  the  principal  in  penal 
cases,  (c) 

(a)  Sotey.Main^lBing.(SJS,)f  Wateruforh,  S  Camp.  403;  Buth 
357,  8.C.  1  ScaU^  127 ;  and  see  v.  Steinman^  1  Bom.  ^  Put.  404 ; 
Birch  V.  Jervit^  5  Carr  S^  Fay,  Hvmphreyi  v.  Mean,  1  Man,. 4: 
379,  and  Haywood  v.  Chambert^  By,  187 ;  Stone  v.  Cartwright, 
lDow.^By.4U.  S.C.SBam.  6 Ter. Rep.  4l\  ;  Dent  y.  Dunn, 
Sf  Aid.  755,  and  Wellt  v.  Girling,  3  Camp.  296;  and  Stewart  v.  Fry, 
4  Moore,  78,  8.  C.lB.^  B.  447.  1  Moore,  74,  S.C.  7  Taunt.  539. 

(b)  Ante,  page  46.  Agents,  nuda  fides,  and  fraud,  nee 

(c)  As  to  agent's  negligence,  G^y.  Baker,  \3  East,  S09,vnA 
see  Matthews  v.  West  London  Irving  y.  Motley,  S  M.  4:  F.  5S0. 
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1897.  Mr.  SuHOMlfm  in  reply : — The  bonk  must  have  known 

,  '  of  the  whole  transaction  on  the  18th  of  May^  bec^ase  on 

Gaudneb.     that  day  the  accounts  were  balanced  in  the  pass-books, 

In  the^  matter  ^j  ^jy^jj.  gj^^^  ^  ^^^  bankrupt  for  the  lOOi     Tl)e 

Stbutton.  bank,  therefore,  by  retaining  the  100/.  with  knowledge 
that  it  was  paid  after  docket  struck,  have  brought  thon- 
selves  within  the  6  Geo.  4.  c.  16.  s.  8.,  having  ratified 
the  act  of  their  agent.  [Sir  George  Sose :  —  Did  not 
striking  the  docket  determine  the  agency  ?] 

The  Chibf  Judge  :  —  The  object  of  the  Sth  section 
of  6  Gea  4.  c.  16.  was  to  prevent  the  petitioning  ere* 
ditor  gaining  a  private  advantage  by  an  undue  dealing 
with  the  bankrupt.  The  payment  must  be  after  docket 
struck,  with  intent  that  the  party  may  receive  more  in 
the  pound  in  respect  of  his  debt  than  the  other  creditors. 
In  this  case  there  was  no  such  improper  intent  It  is 
sworn  that  the  agent  who  received  tlie  lOOL  was  ignorant 
that  a  docket  had  been  struck,  and  it  is  itiost  probable 
that  the  bankrupt  was  himself  also  ignorant*  There  is 
no  concealment;  the  100/.  was  entered  in  the  books  as 
usual,  and  the  bank  summoned  Hays  the  very  next  day 
to  depose  as  to  the  act  of  bankruptcy ;  if  any  thing  im- 
proper had  been  intended  Hays  would  not  have  been 
selected  for  that  purpose.  It  is  said  the  company  rati- 
fied and  confirmed  the  act  of  their  agent  on  the  18th 
of  May,  by  requiring  the  bankrupt  to  sign  an  account 
containing  the  100^.,  which  they  delivered  to  the 
assignees ;  but  that  is  not  so. 

Sir  John  Cross :  —  The  giving  up  the  book,  with  an 
;entry  of  this  sum,  to  the  assignees  proves  the  bank  did 
not  contemplate  any  improper  act;  without  that,  per- 
haps, the  bank  might  have  been  held  to  have  ratified  the 
agent's  act. 
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Sir  George  Rase:  —  The  question  is,  what  was  the        1837. 

character  of  the  act  done  on  the  5th  of  May  ?     No  sub-         

sequent  act,  as  offering  afterwards  to  repay^  could  purge      Gardnkb. 

it  if  once  within  the  8th  section :  but  it  never  was  so,        ^"  ^^®  matter 

of 

Strutton. 
Petition  dismissed,  with  costs. 


Ex  parte  WRIGHT.  —  In  the  matter  of  WATTS.        c.  of  R* 

Jan.  21, 
wTATTSy  the  bankrupt,  was  the  purchaser  of  an  estate,        1837. 
but  the  purchase  money  was  not  paid ;  the  bankrupt  had  mortB«ec  from 
equitably  mort^aeed  the  estate  to  Wright^  who  now  pre-  *  sendee  who 

J    u  ••  r  -^ii  -.  hasnotpaidthe 

sented  the  common  petition  of  an  equitable  mortgagee,     purchase  money 

can  sell  the 
bankrupt*!  in- 

Mr.  Amion  for  the  petition.  <«"»«  on^y«  «»- 

^  less  the  Yendor 

consents,  and 
ikK      a  ^       r      -.L  •  the  Court  will 

Mr.  Swanstan  tor  the  assignees.  ^^  ^^  ^m  i,^ 


is 


served. 


Per  Curiam:  —  Unless  the  unpaid  vendor  consents 
the  estate  cannot  be  sold,  but  only  the  bankrupt's  in- 
terest therein.  In  cases  like  the  present  the  Court  ex- 
pects the  petitioner  to  exert  himself  to  have  the  estate 
sold  to  the  very  best  advantage ;  to  do  that  the  unpaid 
vendor  should  be  brought  before  the  Court,  in  the  hope 
that  he  will  consent  to  a  sale.  Let  him  be  served  with 
this  petition ;  if  he  will  not  appear,  or  will  not  consent, 
then,  perhaps,  the  Court  may  order  a  sale  of  the  bank- 
rupt's interest  oiAy. 

Petition  to  stand  over,  to  serve  the  unpaid  vendor. 


Vol.  III.  E 
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1837.  Ex  parte  BRUNDRETT. 

Jan.  27  X  HIS  was  a  petition  to  annul  the  fiat.     One  objection 

^      *  was  the  want  of  a  trading.  The  alleged  trading  was,  that 

fian.  the  bankrupt  had  taken  a  few  shares  in  an  unincor- 

Q^gJIli^^  porated  joint  stock  banking  company.   The  order  turned 

shareholders  in     on  Other  points, 
joint  stock 
trading  com- 

S!de«^te  to       ^^-  Swanstan  and  Mr.  J.  RusseU  for  the  petition. 

the  bankrupt 
laws. 

Mr.  Bethdl  and  Mr.  Bacon  for  the  petitioning  creditor. 

Mr.  TwUs  and  Mr.  O.  Anderdon  for  the  assignee. 

Sir  George  Rose :  —  ITiough  the  5  &  6  W.  4.  c  56. 
s.  42.  has  created  so  melittle  distinction  as  to  concerted 
fiats,  yet  if  any  thing  more  than  mere  concert  exists, 
the  old  principles  would  still  apply  as  to  annulling  for 
concert.  It  is  argued,  that  assuming  the  bankrupt  was 
bond  fide  a  partner,  he  of  necessity  was  a  trader ;  but  it 
by  no  means  follows,  from  the  mere  fact  of  being  a  mem- 
ber of  such  a  partnership,  that  the  usual  consequence 
of  being  a  trader  liable  to  the  bankrupt  laws  follows.  In 
all  cases  of  ordinary  partnerships  it  would  be  a  conse- 
quence, but  not  the  mere  holding  of  shares^  as  in  this 
case.  As  to  the  remedies  against  the  bankrupt  as  a  part- 
ner, it  is  true  they  would  generally  exist;  but  it  would  be 
open  to  much  mischief,  if  taking  shares  in  a  joint  stock 
trading  company  made  the  holder  a  trader  liable  to  the 
bankrupt  laws.  Without  reference  to  the  case  now  be- 
fore the  Court,  I  am  of  opinion  that  it  would  require 
much  caution  to  take  out  a  fiat  on  such  a  trading;  and 
my  opinion  is,  that  a  fiat  could  not  be  supported  on  such 
trading. 
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Ex  parte  RAINS.  —  In  the  matter  of  KNIGHT.  C.  of  R. 

tToii.  SI, 
1  HIS  was  a  petition  by  die  solicitor  for  payment  of  his        1836. 
bill  of  costs  since  the  choice  of  assiiniees.   The  amount  of  ^?*  the  com- 

°     ^  mjsaioner  does 

the  bill  was  597/.,  and  the  official  assignee  had  paid  into  not  make  an 
the  Bank  of  England  assets  under  the  estate  amounting  ment oftbe^' 
to  60U ;  but  the  bankrupt  disputed  the  fiat,  and  had  J^j^^'he  fiat 
commenced  an  action  against  the  official  assignee,  and  » disputed,  the 
the  commissioner  refused  to  make  the  common  order  for  order  the  official 
payment  of  the  bill ;   and   all  the  assignees  therefore  ^^^^^^^ 
refused  to  pay  the  bilL   This  was  a  petition  praying  that  ^h®.  creditor^ 
the  assignees  might  pay  his  bill. 

Mr.  Swonstcn  for  the  petition. 

Mr.  WiUcock  for  the  creditor's  assignees :  —  Tiie  cre- 
ditor's assignees  are  placed  in  a  situation  of  extreme  em- 
barrassment. This  bill  of  costs  ought  to  be  paid  out  of 
the  assets,  which  are  under  the  dominion  of  the  official 
assignee,  who  is  a  mere  stake-holder,  but  who  neverthe- 
less refuses  to  pay.  If  an  official  assignee  can  thus 
withhold  the  funds,  what  responsible  person  will  ever 
become  an  assignee  in  London  fiats  ?  Are  the  assignees 
to  pay  the  solicitor's  bills  out  of  their  own  pocket  in 
every  case  in  which  the  bankrupt  thinks  fit  to  dispute 
the  fiat. 

Mr.  Beihett  for  the  official  assignee :  —  The  objections 
to  the  order  asked  are,  first,  the  commissioner  not  having 
signed  the  common  order  for  payment  of  these  bills 
which  is  inserted  with  the  proceedings,  the  official 
assignee  is  not  at  liberty  to  pay  them ;  and  the  reason 
such  order  is  not  made,  is  because  the  bankrupt  has  com- 
menced an  action  against  the  official  assignee  alone  to 
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1836.        recover  the  very  goods,  the  proceeds  of  which  constitute 

*""""         the  assets  out  of  which  the  petitioner  seeks  to  be  paid. 

Rains.        Though  the  action  is  against  the  official  assignee,  yet 
In  the  matter  ^i^^  creditors  assignees  intend  to  conduct  the  defence. 

Knight. 

Mr.  SwansUm  in  reply :  —  The  bills  are  all  properly 
taxed,  and  the  official  assignee  has  assets ;  the  taxation 
therefore  gives  the  petitioner  a  right  to  be  paid  out  of 
these  assets.  The  commissioner  not  having  made  the 
common  order  for  payment  is  no  objection.  What  au-* 
thority  have  commissioners  so  to  order?  What  is  the 
order  worth  when  made  ?  I  know  that  many  commis- 
sioners, feeling  this,  used  to  refuse  to  make  the  order ; 
Mr.  Beames  for  one.  In  equity  where  there  is  a  trust 
fund  the  solicitor  may  petition  for  payment  of  his  costs 
out  of  that  fund.  It  is  true  that  the  official  assignee, 
between  the  petitioner  and  the  bankrupt,  may  be  in  a 
difficulty  i  one  of  two  principles  is  to  be  acted  upon, 
payment  to  the  solicitor  who  has  procured  the  trust  fund 
in  question,  and  tenderness  to  the  official  assignee.  Which 
ought  to  prevail?  The  solicitor  having  recovered  the 
trust  estate  by  an  action,  comes  here  for  his  costs,  which 
the  official  assignee  refuses  to  pay  out  of  the  very  assets 
so  recovered.  If  the  order  is  not  made  as  asked,  either 
the  solicitor  or  the  creditors  assignees  must  pay  the  costs 
out  of  pocket.  The  liability  of  the  official  assignee  to  an 
action  by  the  bankrupt  is  no  more  than  the  creditors 
assignees  were  liable  to  before ;  and  the  official  assignee 
is  for  all  purposes  the  saime  as  the  creditors  assignees  (a), 
save  that  he  does  not  interfere  in  the  choice  of  the 
solicitor,  (b) 

(a)  Per  Tindall,  C.  J.    Munk  v.  dark,  lOBhg.  105. 
{b)  1&2W.4.  C.56.  S.2J. 
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The  Chief  Judge:  —  The  official  assignee  is  for^        1836. 

bidden    to  interfere  as  to  the  choice  of  the  solicitor,         

and  is  a  mere  stake-holder,  and  the  commissioner  has        Rains. 
not  ordered  him  to  pay  these  bills.     Still  the  solicitor  ^"  ^*^®  matter 
must  be  paid  his  bill  by  the  assignees  who  employed  him,       Kmight. 
and  he  may  either  bring  his  action  against  them  at  law 
or  come  here  on  petition  for  the  common  order  against 
them.     But  on  this  occasion  the  order  should  not  ex- 
tend  to    the   official  assignee  or  the  assets;   the  soli- 
citor's bill  is  an  item  in  the  accounts  of  the  assignees ; 
and  if  the  commissioner  improperly  disallows  that  item, 
let  the  assignees  appeal  against  that  disallowance.     The  xhe  solicitor's 
solicitor  has  no  absolute  right  to  demand  payment  of  his  "^*!* "  "^' 

o  *    -^  against  the 

bill  out  of  the  estate ;  the  order  which  he  has  a  right  to  estate,  but  the 

I  .  It  rr^  1  assignees  per- 

is one  against  the  assignees  personally,      io  make  an  sonaliy. 

order  on  the  official  assignee   for  payment  of  this  bill 

out  of  the  assets,  while  an  action  is  pending  against 

him,  which  may  be  successful,  might  be  to  compel  him 

to  pay  the  same  sum  twice  over.     The  5  &  6  W.4. 

c.  56.  does  not  introduce  any  alteration  in  the  relations 

between  the  solicitor  and  the  creditors  assignees;  they 

still  appoint  the  solicitor,  and  he  may  either  bring  an 

action  at  law  for  his  bill  of  costs  or  petition  here ;    nor 

does  that  act  deprive  the  assignees  of  their  just  trustees 

expences  to  be  paid  out  of  the  estate,  which,  though  not 

under  their  personal  controul  in  London  fiats,  may  be 

got  at  in  the  usual  manner  by  order  of  the  commissioner 

or  of  this  Court.     The  peculiarity  of  the  present  case  is 

that  the  petitioner  presses  for  an  order  on  the  official 

assignee ;    one   answer   to   which    is   that   the   official 

assignee  alone  has  no  power  over  the  funds  when  once 

paid  in  to.  the  Bank  of  England;  therefore  no  order  could 

be  made  on  him.     The  arguments  of  Mr.  Swanston  are 

those  of  the  creditors  assignees,  who  are  not  alleged  to 
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Ex  parte 
Rains. 


1836.  be  insolvent,  llie  Ck>urt  will  giw  the  petitioner  the  usual 
order,  that  the  creditors  assignees  pay  the  bill.  If  they  are 
damnified  by  the  consequences  of  that  order,  let  them 
In  the  matter  apply  to  this  Court  Before  we  could  give  any  order 
Knight.  directly  against  the  official  assignee,  the  same  proof 
must  be  given  that  he  retained  the  solicitor  &s  would  be 
necessary  in  an  action.  It  is  said  he  did  so  retain,  but 
that  he  positively  denies,  and  the  act  forbids  him  so  to 
interfere ;  the  Court  therefore  requires  a  clear  case  of 
retainer  to  be  proved  against  the  official  assignee  before 
making  any  order  against  him.  But  it  is  just  the  so- 
licitor should  be  paid  by  the  assignees ;  they  therefore 
will  be  ordered  to  pay,  with  liberty  to  recoup  them- 
selves out  of  the  estate,  which  will  authorise  the  commis- 
sioners to  allow  the  amount  in  the  addit  of  the  assignees 
accounts,  and  then  to  order  the  official  assignee  to  pay 
over  the  amount  to  them. 


Sir  John  Cross : — 

There  is  no  ground  of  complaint  against  the  assignee, 
as  he  could  not  draw  the  money  out  of  the  Bank  without 
an  order  of  the  commissioner,  which  has  not  been  made. 

The  solicitor  calls  on  all  the  assignees  to  show  cause 
why  he  should  not  be  paid ;  the  creditors  assignees  do 
not  show  any  cause;  therefore  the  order  goes  against  them 
as  of  course.  The  petitioner  prefers  rather  to  proceed 
in  rem  than  in  personam ;  but  he  has  no  absolute  right 
to  an  order  for  payment  out  of  the  estate,  and  it  is  not 
expedient  to  make  that  order  in  this  case.  The  cre- 
ditors assignees  are  personally  bound  to  pay  the  solicitor's 
bill,  whether  they  have  funds  of  the  estate  or  not. 


Mode  of  acting        Sir  George  Rose :  — The  official  assignee  ought  not  to 
ftiyee^hen       have  defended  thb  action  without  coming  to  this  Court 

sued  at  law. 
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for  instructions  (a) ;  appearances  to  actions  by  official        1836. 
assignees  have  been  ffoinfr  on  too  fast  of  late.   In  MtmUs       • 

®  .  .  Ex  parte 

case  {b)  the  official  assignee  appeared  and  defended  the        Rains. 

action,  and  the  verdict  was  against  him ;   if  he    hcul  ^^  ^^^  matter 
applied  to  this  Court  to  restrain  the  action,  he  probably       Kmioht. 
would  have  succeeded.    The  same  protection  will  be  ex-  The  Court  will 
tended  to  official  assignees  applying  for  protection  as  !iI[Jl^tioii  to™* 
courts  of  equity  afford  to  receivers.     This  petition  is  official  •wgneet 

as  equity  dooo 

for  payment  by  the  assignees,  or  out  of  the  assets.  The  to  reoetv«n. 
order,  as  against  the  creditor's  assignees  personally,  is 
of  course;  but  the  Court  has  not  any  power  to  order 
this  payment  directly  out  of  the  assets.  Such  orders  are 
made,  but  more  as  matter  of  convenience  than  strict 
right.  The  allegation  or  fact  that  the  bankruptcy  is 
disputed  has  no  influence  whatever  on  the  order  of  this 
Court  on  the  present  question ;  it  goes  for  nothing.  On 
a  petition  by  the  solicitor  against  the  official  assignee  the 
Court  cannot  avoid  recognizing  the  fact  that  the  official 
assignee  does  not  appoint  the  solicitor.  The  order 
should  be  made  against  the  creditors'  assignees,  who 
may  reimburse  themselves  out  of  the  estate;  and  if 
the  official  assignee  throws  any  difficulty  in-  the  way  of 
their  so  doing,  they  may  present  a  petition  against  him 
here  demanding  that  payment. 

Per  Cttriam :  —  Let  the  creditors'  &<(signees  pay  the 
bill  of  costs  to  the  solicitor,  with  liberty  to  take  the 
amount  out  of  the  estate.  All  the  assignees  to  be  at 
liberty  to  take  their  costs  out  of  tlie  estate.  The  soli- 
citor's costs  to  be  paid  by  the  creditors'  assignees  person- 
ally, with  liberty  to  recoup  themselves  out  of  the  estate. 

(a)  Qu.  Whether  there  is  time  to  apply  ?    The  appearance  must 
be  within  four  days. 
(fi)  Ex  parte  Munk  v.  Clarke^  10  Bing.  105. 
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C.  of  R. 

Jan.  31, 

1837. 

It  is  discretion- 
ary to  annul  a 
fiat  where  two 
of  the  commis- 
sioners ap- 
pointed under 
1  &  2  W.  4. 
c.  56.  s.  14.  are 
creditors. 


Bx  parte  J.  T.  HILL.— In  the  matter  of  J.  T.  HILL. 

1  HIS  was  a  petition  by  the  bankrupt  to  annul  the  fiat 
because  two  of  the  commissioners  were  creditors.  The 
list  to  which  the  fiat  was  directed  was  formed  under 
1&2  W.  4.  c.56.  s.  14.  (a) 

Mr.  K.  Parker  for  the  petition :  —  By  Lwd  Eldon's 
order  the  commissioners  roust  not  be  creditors,  {b)  In 
this  case,  two  of  the  commissioners  being  creditors,  the 
fiat  must  be  annulled ;  ex  parte  Matthews  (c),  ex  parte 
Ketnp.  (d) 


(a)  The  judges  who  go  the 
several  circuits  in  England  and 
Wales  may  be  directed  by  the 
Lord  Chancellor  from  time  to 
time  to  return  to  him  the  names 
of  such  number  as  he  shall  think 
fit  to  require  of  barristers,  soli- 
citors, and  attorneys  practising 
in  the  counties  to  the  said  cir- 
cuits belonging;  and  upon  such 
persons  being  returned  and  ap- 
proved by  the  Lord  Chancellor, 
the  fiat  or  fiats  not  directed  to 
the  Court  of  Bankruptcy  shall 
be  directed  to  some  one  or  more 
of  such  persons  in  rotation,  to  act 
as  commissioners  of  bankrupt 
according  to  the  districts  or 
places  for  which  such  persons 
shall  be  so  returned,  and  to  do 
other  person  than  such  as  shall 
be  included  in  such  return. 
1  &  2W.4.  c.  56.  8.14. 

(6)  I  do  hereby  order,  that 
from  and  after  the  first  day  of 


September  next,  upon  all  appIU 
cations  for  commissions  of  bank* 
rupt,  requesting  that  the  com- 
mission may  be  directed  to  per- 
sons named,  the  solicitors,  in 
delivering  to  my  secretary  of 
bankrupts  the  names  of  the  com- 
missioners to  be  inserted  in  the 
commissions,  do  at  the  same  time 
certify  that,  according  to  the 
best  of  their  knowledge  and  be- 
lief, none  of  the  said  persons 
intended  to  be  commissioners  or 
a  commissioner  are  or  is  in  any 
manner  creditors  or  a  creditor  of 
the  intended  bankrupt.  —  Lord 
EldofCh  order,  July  25,  1817. 

(c)  Ex  parte  Matthews^  1  GL 
SfJ,  145,  which  appears  to  have 
been  an  ex  parte  application; 
and  qtusre,  why  not  renew  ? 

(rf)  Ev parte  Kemp,  Mont.  257 ; 
and  see  er  parte  Prosser^  2  Rosey 
570,  and  ex  parte  Stori/,  Buckm 
70. 
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Mr.  Swanston  and  Mr*  J.  Russell  contrd :  —  Formerly        18S7. 
the  solicitor  selected  his  own  commissioners ;  now  the      _ 

jEx  parte 
fiat  goes  to  a  particular  list  as  of  course.     But  the  com-         Hill. 

missioners  either  have  or  the  respondent  undertakes  that  matter 

they  shall  forthwith  release  their  debts,  which  are  of  very         Hilu 

trifling  amount. 

Mr.  K.  Parker : — A  release  now  given  cannot  render 
valid  what  has  been  done;  the  adjudication  of  bank- 
ruptcy was  while  the  blemish  existed. 

The  Chief  Judge:  —  The  petitioning  creditor  has 
now  no  power  of  selecting  his  own  commissioners ;  he 
takes  the  list  as  he  finds  it.  Formerly  the  solicitor  to 
the  petitioning  creditor  must  have  misconducted  himself 
by  a  certificate  (a)  that  the  proposed  commissioners 
were  not  creditors.  The  objection  is  not  to  the  fiat,  but 
to  the  persons  of  the  commissioners,  and  does  not  give 
the  bankrupt  a  right  to  have  tlie  fiat  annulled,  though 
the  order  directing  tliat  the  commissioners  should  not  be 
creditors  (a)  gives  the  Court  a  discretionary  power  to 
annul,  &c.  in  any  case  where  the  commissioners  are 
very  deeply  interested.  In  this  case  the  bankrupt's 
ground  of  complaint  is  not  that  the  adjudication  was 
improperly  made  by  persons  acting  as  judges  in  their 
own  cause ;  he  does  not  allege  that  they  have  been  im- 
properly influenced. 

Sir  John  Cross :  —  The  general  order  is  matter  of  re- 
gulation only,  and  the  breach  of  it  does  not  render  the 
fiat  void ;  it  merely  gives  a  discretion  to  the  Court  to 
annul  when  circumstances  demand  it ;  the  debts  here 
are  trifling. 


(o)  Ante,  page  69. 


58  CASES  IN  BANKRUPTCY. 

183*7.  Sir  George  Bose :  —  I  am  not  aware  of  any  case  where 

^     ^      the  commission  was  annulled  because  the  commissioners 

Hill.        were  creditors,  unless  the  party  came  for  a  new  commis- 

In  the  matter    .  '^  j  ^i  v     .•  /•    i 

of  sion ;  nor  was  it  ever  done  on  the  application  of  the 

Hill.  bankrupt  when  he  sought  to  get  rid  of  the  bankruptcy 
altogether.  In  ex  parte  Kemp  (a)  there  were  two  com- 
missions, and  the  petition  only  sought  to  supersede  one. 
In  ex  parteProsser  (b)  the  Vice-Chancellor  said  the  com- 
missioners might  release  their  debts. 

Petition  dismissed ;  no  costs.    Assignees  costs  oat  of 
the  estate. 


C.  of  R.     Ex  parte  KNIGHT In  the  matter  of  WATKINS. 

Jan.  28^ 

y^  .'  1  HIS  was  a  petition  by  a  creditor,  stating  that  the 
rignees  haye  bankrupt  absconded  a  few  days  before  the  fiat  issued,  and 
to  their  account-  that  he  had  never  surrendered,  and  had,  as  petitioner 
aneffed*tob^™  believed,  taken  away  with  him  property  to  a  large 
improper,  a  amouut.  That  the  assignees  <^  were,  and,  as  the  petitioner 
charge  and  believes,  Still  are,"  cognizant  of  the  place  of  concealment 
^2»  amounts  ®^  residence  of  the  bankrupt,  and  did  not  and  have  not 
should  not  be     ft  caused  him  to  be  apprehended,  ©r  procured  a  warrant 

serrco  on  the 

accountaiito.  for  his  apprehension  to  be  issued,  but,  on  the  contrary, 
A  petition  by  ^^^  acted  and  been  and  were  then  in  collusion  or  com- 
a  creditor  to       munication  with  him."     That  one  of  the  assii^nees  actu- 

remove  the  a»-  j     .  .      . 

signees  for  col-  ally  went  or  sent  a  special  messenger  to  see  and  visit  the 
i^krupt,  and*  bankrupt  on  his  own  affairs,  or  those  of  his  principals, 
also  to  tax  the    ^Jjq  ^gj.^  creditors,  and  that  a  chari?e  was  made  on  the 

solicitors  bills,  ^      ^ 

is  multifarious,  estate  for  the  expence  of  such  journey ;    but  that  the 

It  is  discretionary  to  dismiss  a  multifarious  petition,  or  confine  the  petitioner  to  one  branch 

and  dismiss  the  other. 

II  I  "  -   -  —  _         - 

(a)  Ew  parte  Kemp,  Moni.  257. 
(6)  Ex  parte  Prouer,  2  Mote,  370. 
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date^  place)  or  who  was  the  messenger,  was  not  stated^        18S7. 
and  that  all  that  appeared  in  the  assignees  accounts  was 
the  following  item :  ^  Paid  expenses  of  a  journey  to  the       Knight. 
bankrupt,  to  communicate  with  him  and  obtain  full  and       tnc^matter 
explicit  information  as  to  the  dealings  and  transactions      Watun8« 
taken  between  him  and  Mr.  Kmghtj  40^"     The  peti- 
tioner had  obtained  copies  of  the  assignees  accounts,  and 
the  petition  stated  that  the  account  furnished  was  in  seve- 
ral respects  incorrect,  and  ought  to  be  surcharged  and 
falsified.     That  the  assignees  had  allowed  to  the  account^ 
ants  employed  by  them  the  sum  of  1922.  195.,  which 
petitioner  believed  to  be  an  overcharge*     The  petition 
also  alleged  that  the  solicitors  bills  ought  to  be  re-taxed, 
and  prayed  a  reference  whether  the  assignees  had  been 
in  collusion  with  the  bankrupt  to  prevent  his  surrender- 
ing, and,  if  guilty  of  such  collusion,  that  they  might  be 
removed ;   that  the  accounts  of  the  assignees  might  be 
surcharged  and  falsified,  particularly  in  respect  of  the 
items  referred  to ;  for  a  reference  to  tax  the  solicitors 
bills,  and  also  to  tax  the  accountants  bills,  &c. 

The  petition  was  served  on  the  assignees,  on  the  solici- 
tors, and  on  the  accountants. 

Mr.  J.  Russell,  Mr.  BetheOj  and  Mr  AyrUm  for  the 
petition. 

Mr.  SwitnsUm  for  the  assignees :  —  The  statements  of 
the  petition  are  denied,  and  the  petition  is  multifarious, 
inasmuch  as  it  contains  a  charge  of  collusion  against  the 
assignees,  and  asks  their  removal,  and  also  asks  to  tax 
bills  of  costs,— -two  totally  distinct  matters;  the  petition 
therefore  ought  to  be  dismissed. 

Mr.  AkxandeTy  for  the  solicitor,  also  insisted  that  the 
petition  was  multifarious,  and  roust  be  dismissed. 
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183T. 

Ex  parte 

Knight. 

In  the  matter 

of 

Watkims. 

Instances  of 
multifiirious- 
ness. 


The  Chief  Judge  :  —  The  petition  is  multifarious^ 
but  that  is  not  alone  sufficient  to  call  for  its  absolute 
dismissal.  A  petition  may  be  multifarious  on  various 
grounds  {a)%  as  where  one  petition  prays  to  expunge 
several  distinct  debts,  or  where  several  parties  join  in 
distinct  claims ;  also  one  petition  between  the  same  par- 
ties with  several  unconnected  and  distinct  charges ;  when 
such  is  the  case  the  Court  may  dismiss  the  whole  petition, 
or,  at  its  discretioui  confine  the  petitioner  to  one  branch 
or  case,  and  make  the  petitioner  pay  the  costs  of  the  part 
dismissed.  The  almost  constant  practice  is  to  put  the 
petitioner  to  his  election,  which  part  he  will  pursue,  and 
which  he  will  abandon  (b) ;  and  so  the  petitioner  must 
do  in  the  present  instance. 


Mr.  J.  Russell  then  abandoned  that  part  of  the  peti- 
tion charging  the  assignees  with  collusion. 

« 

Mr.  K.  Parker^  for  the  accountants,  asked  that  the 
petition  might  be  dismissed  with  costs  as  against  them,  as 
they  were  not  the  proper  parties  to  be  before  the  Court. 
If  the  assignees  had  paid  them  too  much,  they  could  not 
be  allowed  it  in  their  accounts,  but  the  accountants 
could  not  be  brought  before  the  Court  to  refund. 

The  order  made  was,  reference  to  the  registrar  as  to 
whether  the  192/.  \9s.  and  40/.  were  properly  ex- 
pended for  the  benefit  of  the  estate.  Dismiss,  as  against 
the  assignees  and  solicitor,  so  much  of  the  petition  as 
charges  collusion  against  the  assignees,  with  costs,  to  be 
taxed,  but  the  payment  reserved.     Dismiss  the  petition. 


{a)  See  1  Mont,  §f  Ayr,  Prac.  in  Bank.  413. 
(6)  See  ex  parte  Devas^  1  Mont,  §•  Ayr,  423 ;  ex  parte  Brown, 
3  Dca-  €r  C%  498. 
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with  costs,  as  against  the  accountants.     Common  order        1837« 
for  taxation  of  the  solicitors  bills.     Liberty  to  registrar 
to  state  special  circumstances.     Reserve  further  direc-       Knigut. 
tions  and  the  costs  of  taxation.  ^"  the  ^matter 

Watkins. 
Mr.  J.  RusseU :  —  Part  of  these  bills  of  costs  consists 

of  bills  of  costs  already  taxed  by  the  officers  of  the  Courts 

where  the  business  was  done. 

The  Chief  Judge  :  —  When  Mr.  Gregg  finds  such  Practice  on  a 
bills,  and  is  dissatisfied  with  the  manner  in  which  they  ationastobiils 
have  been  taxed,  he  refers  the  bills  to  such  officer  to  be  ^u^/!^^^^ 

'  tne  proper  otn- 

taxed  again.  cers  of  Court. 

Mr.  J.  Bussdl  asked  what  was  to  become  of  the  ques- 
tion of  impertinence,  (a) 

Per  Curiam  :  —  That  objection  is  still  open,  and  may  Practice  as  to 
come  on,  on  the  further  directions  reserved.  Before  the  impertineDce. 
petition  was  in  the  paper  for  hearing  a  reference  might 
go  as  of  course  for  scandal  and  impertinence,  but  when 
the  petition  is  in  the  paper  for  hearing,  as  this  was,  then 
the  only  reference  which  is  of  course  is  for  scandal  alone, 
unaccompanied  with  any  reference  for  impertinence. 


Ex  parte  WING.  —  In  the  matter  of  MEDLEY.  C.  of  R. 

-m/i'  Jan.  80, 

Mr.   SfVANSTON:—A    docket    has  been   struck       or  31, 

against  the  two  Messrs.  Medley  and  another  as  bankers        1837. 
at  Uxbridge;   the  petitioning   creditor  has  since  dis-  pa'^n  to  rectify 
covered  that  the  Messrs.  Medley  also  carried  on  business  »  mistake  in 

the  fiat. 

at  Aylesbury  alone,  and  wishes  to  file  new  docket  papers 

rectifying  the  mistake. 

Ordered. 

■■'«■■■ —■^—^i—fci*^—*.         ■   I  , 

(a)  See  antCf  page  19. 
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Cof  R. 

Jan.  30, 

1837. 

Costs  allowed 
against  the 
deoision  of 
oomxninionen 
on  a  clear  mis- 
take of  lact. 


Ex  parte  RIDLER.— Inthe  matter  of  MARKLAND. 

1  HIS  was  a  petition  by  the  executors  of  Markkmd  the 
father  to  prove  a  bond  debt  against  Markland  the  son, 
the  bankrupt.  The  proof  was  rejected  by  the  commis- 
sioners on  the  ground  that  the  money  was  a  gift,  or  that 
the  debt  had  been  forgiven. 

Per  Curiam :  —  This  is  a  question  of  fact,  viz.  whether 
the  father  had  forgiven  the  debt?  The  Court  thinks  he 
had  not,  and  that  the  commissioners  were  mistaken. 
This  is  a  proper  case  for  allowing  costs  out  of  the 
estate. 


C.  of  R. 

Jan.  SO, 

1837. 

If  assignees  are 
chosen  after  a 
petition  toannul 
is  presented,  it 
must  stand  over 
to  haTe  them 
senred. 

Quare,  Maya 
tNmkrupt  peti- 
tion to  annul 
before  adjudica- 
tion? 


Ex  parte  PL  ATT.  —  In  the  matter  of  PL  ATT. 

1  HE  bankrupt  presented  a  petition  to  annul  after  the 
fiat  was  annullable  for  want  of  prosecution ;  but  the  peti- 
tioning creditor  had,  unknown  to  the  bankrupt,  obtained 
an  order  to  enlarge  the  time  for  opening.  Since  that 
petition  was  presented  assignees  had  been  chosen,  and  a 
supplemental  petition  presented;  but  they  were  not 
elected  in  time  to  serve  them  with  this  supplemental 
petition  within  the  requisite  time  before  hearing:  but 
they  were  served,  and  did  not  appear. 

Mr.  Stvanston  and  Mr.  Bethell  for  the  petitioning  cre- 
ditor :  — -  The  petition  must  be  dismissed  as  premature, 
having  been  presented  before  adjudication ;  there  is  no 
precedent  for  such  an  application. 

Sir  George  Bose :  —  If  the  petition  stood  alone  on  the 

fact  that  the  adjudication  had  not  been  proceeded  with, 

the  Court  would  now  entertain  the  case ;  but  since  this 

petition  was  presented  assignees  have  been  chosen,  and 

the  Court  cannot  act  in  their  absence ;  and  as  they  have 

4 
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not  been  served  in  time,  the  petition  must  stand  over  to  1837. 
have  them  served.  We  do  not  now  decide  that  a  bank-  — — 
rupt  can  petition  to  annul  before  adjudication;  but  I        Platt. 

entertain  no  doubt  that  a  bankrupt  may  come  here  to  ^^  ^^  matter 
annul  the  fiat  at  any  time,  the  moment  it  issues;   an        Platt. 

injunction  may  be  applied  for  in  equity  to  stay  an  action  At  to  petition- 

1  1  .    .  /   V       /i.   1     .       1  ing  to  annul 

the  moment  the  wnt  issues,  (a)     I  thmk,  m  the  present  before  adfudica- 

state  of  bankruptcy  business,  when  petitions  can  t^  heard  ^^°' 

without  loss  of  time,  that  the  old  practice  of  issuing  reviTing  caveau 

caveats  against  fiats  might  be  usefully  revived.  against  fiats. 

Sir  John  Cross :  —  This  case  must  not  be  taken  as  a 
precedent  deciding  that  the  bankrupt  may  present  a 
petition  to  annul  before  adjudication. 

Per  Curiam :  —  The  petition  must  stand  over  to  serve 
the  assignees. 

Petition  ordered  to  stand  over. 


Ex  parte  SMITH.— In  the  matter  of  CUNNINGTON.      C.  of  R. 

JatL  31, 

1  HIS  was  the  petition  of  an  equitable  mortgagee  for        1837. 
liberty  to  expend  a  sum  ia  improvements  on  the  mort-  «^:So" 
gaged  estate,  and  add  the  amount  to  his  charge  on  the  8*8^  allowed 

,  to  expend  sums 

premises*  in  improTe- 

ments,  and  add 

Mr.  SiraiMton  for  the  petition.  ^^^^J^ 


Mr.  KbCf  for  the  assignees,  consented,  as  the  arrange- 
ment was  clearly  beneficial  to  the  bankrupt's  estate. 

Ordered ;  costs  of  both  parties  to  be  added  to  the 
charge  on  the  premises. 

(a)  See  ex  parte  LMchetter,    1  Rose^  937.  See  1  Mont,  f  Ayr, 
1  Roic^  880;  ex  parte  Hayne^  1    Prac.  in  Bank.  981. 
Rose  9 1 50 ;  and  ex  parte  Fletcher ^ 


the  premises. 
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C.  ofR.     Ex  parte  CARR.  — In  the  matter  of  BEAUMONT 

-MflrcA  20,  and  HOLT. 

1887. 

tor  holds  a  bill  ^N  the  12th  of  January  1 833  a  fiat  issued  SLgaxnstBeau* 
^e^^he^  >iio«^  and Holtf  and  the  petitioner  and Golding  were  chosen 
proves, and  aaer  assiffnees :  Golding  afterwards  became  bankrupt.     Bret* 

the  receipt  of  °      '   .         .       \^  ,   ,,  .       ^.  ,  .        .. 

dividends  the     Ue  proved  Under  Beaumont  and  HoWs  fiat  a  debt  of  57/. 

full,  uTiiliL  ^^^^  ^^^^  ^«  ^«'^  «s  security  for  the  debt  a  bill  of 
sentativesofthe  exchange  drawn  by  the  bankrupts  upon  and  accepted 

creditor  cannot  o  ^  r  r  r 

be  compiled  to  by  One  Bennett  for  20/.,  and  indorsed  to  Brettk.   Brettk 

dlndjn^/ai'i't  ^'^  *"  ^^^^  \eay\ng  B.  Hardwick  and  Mary  Brettle 
seems,  could  the  his  executor  and  executrix. 

creditor  if  alive. 

In  May  1833  a  dividend  of  ifS.  in  the  pound  was  de- 
clared under  the  fiat  against  Beaumont  sluAHoU  ;  in  Janu- 
ary 1834  a  further  dividend  of  Is.  Sd.^  and  in  January 
1836  a  further  dividend  of  3J.  was  declared ;  which  divi- 
dends were  received  by  Brettle  or  his  executors* 

Brettle  or  his  executors  had  also,  since  the  date  of  the 
fiat,  received  the  full  amount  of  the  bill  for  20/.  from 
Bennett  the  acceptor^  with  interest,  which  the  petitioner 
had  recently  discovered ; —  the  executor  and  executrix 
had  been  called  upon  to  refund  the  dividends  calculated 
on  the  amount  of  the  bill,  which  they  had  refused  to  do. 
The  petitioner  submitted  that  the  dividends  upon  the 
amount  of  the  bill  ought  to  be  returned,  and  the  proof 
reduced  by  its  amount. 

The  petition  prayed  that  Hardwick  and  Brettle^  (ex- 
ecutor and  executrix  of  Brettle  deceased,)  might  return 
the  amount  of  the  dividends  of  58.  9e/.  in  the  pound 
received  by  them  upon  the  amount  of  the  bill^  (amount- 
ing to  5/.,)  and  that  the  proof  might  be  reduced  to  37/. ; 
and  that  any  future  dividends  might  be  calculated  on  the 
reduced  sum  of  37/. 


and  another. 
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Mr.  Deacon  for  the  petition  :  —  As  part  of  the  debt        1837. 

proved  has  been  reduced  by  the  amount  of  the  bill  since        

paid,  the  dividends  on  the  excess  ought  to  be  returned.         Carr. 
The  same  order  should  be  made  in  the  present  case  as  ^"  ^^^  matter 
in  ex  parte  Bum{a)  and  exparte  Dewdney,  (J)     Ex  parte     Beaumont 
Bum{a)  decided  that  where  a  creditor  holding  bills  of 
exchange  proves  their  amount  as  his  debt,  with  a  state- 
ment that  he  holds  them  as  security,  and  any  of  the  bills 
are  subsequently  paid  by  the  other  parties  to  them,  the 
amount  so  paid  must  be  deducted  from  the  proof,  or, 
if  the  dividends  have  been  paid  upon  the   whole  proof 
without  such  deduction,    they  may  be    ordered  to  be 
refunded ;    and   in  ex  parte  Dewdney  {b)  a  proof  was 
expunged  because  the  debt  proved  was  barred  by  the 
statute  of  limitations,  and  the  dividends  received  were 
ordered  to  be  refunded.     Ex  parte  Rufford  (c),  ex  parte 
Smith{d)y  exparte  Wallace {d)^  nnd  ex  parte  Bioxham{d) 
were  also  cited. 

Mr.  Keene,  contrd:  —  The  Court  has  no  jurisdiction 
to  order  the  representatives  of  a  creditor  to  refund  divi- 
dends received  by  their  deceased  testator  (e),  even  sup- 
posing there  were  any  power  to  order  the  creditor  him- 
self to  refund  the  dividends  received,  which  there  is 
not. 

The  Chief  Judge  :  —  There  is  no  authority  for  the 
proposition,  that  a  creditor  can  be  compelled  to  refund 

(a)  Ex  parte  Bum,  2  Hose,  5i,  (e)     Ex     parte     Greenwood^ 

(6)  Ex  parte  Dewdney,^  Rose,  1  Mont,  <$Sf  ^y^'»  ^^\    ^^   parte 

59.  TurvUle,  1  Mont,  §•  Ayr,   686; 

(c)  Ex  parte  Rufford,  1  Gl.SfJ,  ex  parte  Crowe,  Mpnt,  S;  Mac. 

41.  231 ;  exparte  Wackerbcth,  2  Gl. 

W)    Cooke,    B.   L.    166,    167,  SfJ,  156. 
7th  edit. 

Vol.  III.  F 
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1837.        a  dividend  actaaliy  received  before  payment  of  the  bilh 
"""•         In  Cooktfs  Bankrupt  Laws  (a)  the  law  is  thus  laid  down : 

Ex  parte  -^ 

Cajui.  '*  If  a  person  discounts  several  bills  for  another,  who 
In  the^matter  aftanvards  becomes  bankrupt,  and  the  holder  proves  the 
BsAUMONT  aggregate  amount  of  the  bills,  excepting  them  as  seca^ 
rity,  and  any  of  the  bills  are  afterwards  paid  in  full,  the 
amount  of  the  bills  paid  must  be  deducted  from  the 
proof,  and  xikefittwre  dividends  be  paid  upon  the  residue 
of  the  debt  only."  When  the  dividends  in  question 
were  paid  the  creditor  had  a  right  to  them,  as  the 
bill  was  not  paid ;  and  if  any  dividends  are  afterwards 
paid,  the  party  entitled  to  recover  is  the  person  paying 
the  bill,  notj^the  assignees;  the  principle  being,  that 
the  assignees  are  entitled  to  recover  any  dividends 
improperly  paid,  and  such  only.  But  as  these  dividends 
were  properly  paid  at  the  time^  they  are  not  afterwards 
recoverable  by  the  assignees ;  all  the  Court  can  now  do 
is  to  strike  out  the  amount  from  the  general  account. 
But  it  is  clear  we  cannot  order  the  representatives  to 
repay  dividends  received  by  their  testator,  however  im- 
properly received.  By  comparing  dates  it  appears  that 
the  last  dividend  of  3(/.  in  the  pound  must  have  been 
received  by  the  executors  themselves  after  the  bill  was 
paid;  that  dividend  they  will  return  of  course;  so  trifling 
a  sum  need  not  be  included  in  the  order.  I  assume  the 
bill  was  given  as  security  for  the  whole  debt. 

Sir  Jctin  Crass :  —  If  there  were  two  distinct  debts,  as 
one  for  goods  sold  and  delivered  and  another  on  the 
discount  of  the  bill  in  question,  the  order  made  in  this 
case  might  be  different.  I  assume  the  bill  was  simply 
security  for  the  whole  debt. 


(a)  Vol.i.  page  167,  7th  editi 
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Sir  George  Bote : — The  only  question  in  this  case  which 
could  arise  would  be,  whether  the  bill  was  paid  before  the 
dividends  were  received,  as  to  which  a  reference  might  go 
to  the  commissioners,  if  necessary.  In  ex  parte  Bum  (a) 
the  payments  ought  to  have  been  deducted  from  the 
pTDctf  itself.  The  principle  on  which  this  Court  now 
reuses  to  order  the  dividends  to  be  refunded  is  clear,  and 
quite  consistent  widi  ex  parte  Bum.  (a)  The  question 
iSf  for  whom  is  the  creditor  a  trustee  of  a  proportion  of 
the  dividends  received  after  payment  of  the  bill  ?  In  ei; 
parte  Bum  (a)  the  assignees  said  they  would  redeem  the 
billy  which  they  bad  a  right  to  do,  but  which  the  cre- 
ditor would  not  allow.  Have  the  petitioners  that  right  ? 
By  the  form  of  proof  the  bill  is  security  for  the  whole 
debt;  therefore  the  assignees  cannot  contend  that  the 
creditor  is  a  trustee  for  them  of  the  dividends,  or  any 
part  of  them,  till  the  whole  57/.  is  paid,  and  then  they 
may.  As  the  bill  is  paid  in  full  its  amount  will  be 
deducted  from  the  proof,  but  the  dividends  cannot  be 
returned. 

The  order  made  was :  Let  the  proof  be  reduced  by 
expunging  the  amount  of  the  bill  (20/.  I2s.).  Assignees 
costs  out  of  the  estate.     No  costs  to  the  respondents. 


1887. 

JSjf  parte 

Care. 

Iq  the  matter 

of 

BsACrMONT 

and  another. 


Ex  parte  FUSSELL.— In  the  matter  of  BUSH. 

Jr  US8ELL  was  articled  clerk  to  Bush  the  bankrupt, 
who  was  an  attorney,  and  had  been  made  bankrupt  as 
a  scrivener.  This  was  a  petition  by  Fussdlj  praying  that 
it  might  be  declared  that  the  bankruptcy  had  cancelled 


(a)  Ejp  parte  Sum,  3  lUte,  54. 
F  2 


C.  of  R. 

Jan.  21, 

March  17, 

1837. 

An  ortided 
derk  to  an  at- 
torney is  an 
apprentice 
within  6  Gea  4. 
e.  16.  I.  49. 
JDifs.  the  Chief 
Judge. 
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1837.        the  articles  of  clerkship,  and  for  a  reference  to  the  com- 
missioners  for  return  of  part  of  the   premium   under 

FussELL.       ^  Geo.  4.  c.  16.  s.  49. 
In  the  matter 
of 
Bush.  Mr.  SwaiisUm  and  Mr.  Bacon  for  the  petition :  —  The 

question  is,  whether  the  petitioner  is  within  the  6  Geo.  4. 
c.  16.  s.  49.  which  enacts,  that  "  when  any  person  shall 
be  an  apprentice  to  a  bankrupt  at  the  time  of  issuing  of 
the  commission  against  him,  the  issuing  of  such  com- 
mission shall  be  and  enure  as  a  complete  discharge  of 
the  indenture  or  indentures  whereby  such  apprentice  is 
bound  to  such  bankrupt;  and  if  any  sum  shall  have  been 
really  and  bondfde  paid  by  or  on  behalf  of  such  appren- 
tice to  the  bankrupt  as  an  apprentice  fee,  it  shall  be 
lawful  for  the  commissioners,  upon  proof  thereof,  to 
order  any  sum  to  be  paid  to  or  to  the  use  of  such  ap- 
prentice which  they  shall  think  reasonable,  regard  being 
had,  in  estimating  such  sum,  to  the  amount  so  paid  by 
or  on  behalf  of  such  apprentice  to  the  bankrupt,  and  to 
the  time  during  which  such  apprentice  shall  have  re- 
sided with  the  bankrupt  previous  to  the  issuing  of  the 
commission."  The  policy  of  this  section  was  to  extricate 
apprentices  of  all  denominations  from  the  situation  in 
which  they  were  placed  by  the  bankruptcy  of  their  mas- 
ters ;  it  is  as  extensive  as  the  mischief,  and  is  not  con- 
fined to  those  articled  to  learn  a  trade ;  so  that  though 
the  articled  clerk  to  an  attorney  or  scrivener  is  not  in 
common  parlance  denominated  an  apprentice,  yet  he  is 
within  the  mischief  and  meaning  of  clause  49.  The 
commissioners  rejected  this  claim  because  the  petitioner, 
1>eing  articled  clerk  to  an  attorney,  who  is  not  a  trader, 
could  not  be  within  the  clause ;  but  he  is  articled  to  the 
bankrupt  as  a  scrivener  also.  The  articles  clearly  are 
indentures  of  apprenticeship ;  he  "puts,  binds,  and  places 
himself  clerk."  To  prove  the  liberal  construction  put  on 
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the  clauses,  it  was  decided  in  ex  parte  Gough  (a)  that  a         1837.   - 

clerk  who  had  served  the  bankrupt  more  than  six  months         — - 

was  entitled  to  six  months  wages,  though  the  bankrupt       Fussell. 

was  not  a  trader  more  than  two  months  before  the  fiat  ^^  ^^®  matter 

of 

issued.     And  an  apprentice  serving  under  an  agreement         Bush. 
that  indentures  shall  be  executed,  which  from  inadver- 
tence are  not  executed  before  the  bankruptcy,  is  within 
the  act;  ex  parte  Haynes.  {b) 

Mr.  BetheU  contra :  —  The  49th  section  was  intended 
to  be  confined  to  apprentices  commonly  so  called ;  that 
is^  trade  apprentices.  In  the  various  statutes  relating  to 
attorneys'  clerks,  they  are  never  denominated  otherwise 
than  "  articled  clerks,"  while  the  various  acts  relating  to 
apprentices  use  that  word  alone.  Clerks  "  article"  them- 
selves; apprentices  are  "bound"  by  guardian :  the  peti- 
tioner is  not  bound  by  guardian.  The  case  of  ea;  parte 
Haynes  (b)  came  within  the  equity  of  the  statute ;  there 
was  an  agreement  for  indentures  of  apprenticeship,  and 
in  equity  what  is  agreed  to  be  done  is  considered  as 
done. 

The  Chief  Judge  : — Though  the  49th  section  speaks 
of  ^*  indentures,"  yet  to  bring  a  party  within  the  clause 
he  need  not  be  bound  by  indentures ;  any  form  by  which 
he  is  actually  bound  apprentice  would  be  sufficient.  If 
this  petitioner  comes  within  the  clause,  then  all  attorneys' 
articled  clerks  would  be  within  the  jurisdiction  of  the 
justices  in  all  cases.  The  reports  furnish  cases  where 
the  Courts  have  discharged  articled  clerks  on  the  bank- 
ruptcy and  absconding  of  their  masters,  but  never  on  their 
bankruptcy  alone  (c*) ;  consequently,  it  may  be  presumed 


{a)  Ex  parte  Gough,  3  Dea,  (c)  Anon.,  1  ChUty,  Rep.  558, 

S^  Ch,  189.  note ;  Anon.,  2  Chitty,  Rep.  62  ; 

(b)  ExparleHat/nc5,2GLS^'J.  ex  parte  Rowtc,   2  CIdtty,  Rep. 

]'J2.  61. 
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]837.        that  if  the  I^islature  intended  to  inclode  such  clerks, 
^  the  words  ••articled  clerk**  would  have  been  inserted. 

Ex  pttrtc 

FussELL.  If  the  only  question  were  the  retam  of  the  fee  the  Court 
In  the  matter  njjgjjt  probably  be  inclined  to  construe  the  clause  lib^ 
Bush.  rally ;  but  we  cannot  do  that,  unless  the  petitioner  comes 
within  the  first  branch  of  the  clause,  declaring  the  in- 
dentures void,  which  creates  a  very  serious  question.  It 
may  perhaps  be  for  the  interest  of  this  petitioner  to  con- 
sider him  within  the  clause,  but  it  might  not  be  so  for 
articled  clerks  generally,  as  the  estates  of  a  bankrupt 
solicitor  may  produce  little  or  nothing,  and  he  neverthe- 
less continue  to  carry  on  business.  The  general  question 
is,  whether  articled  clerks  are  within  section  49?  It 
appears  to  me  that  the  clause  was  intended  to  be  con- 
fined to  trade  apprentices,  who  would  be  prevented 
learning  their  trade  by  the  bankruptcy  of  their  master, 
which  is  so  commonly  followed  by  the  cessation  of  busi- 
ness. The  question  is  not  confined  to  bankruptcy,  for 
if  the  petitioner  is  within  the  section  the  indentures  are 
completely  discharged,  and  no  articled  clerk  can  be  ad- 
mitted whose  master  becomes  bankrupt  during  the  period 
of  the  articles. 

March  17.        This  day  judgment  was  delivered  as  follows. 

Sir  George  Rose :  — 

At  the  conclusion  of  the  arguments  on  the  hearing  of 
this  petition  my  impression  was,  that  the  commissioners 
were  correct  in  refecting  the  claim  of  the  petitioner. 
The  question  was,  whether  an  articled  clerk  to  an  attor- 
ney came  within  the  6  Geo.  4.  c.  16.  s.  49.,  and  the 
effect  of  deciding  that  he  did,  would  be  to  declare  the 
articles  of  clerkship  void :  I  then  thought  an  articled  clerk 
did  not  come  within  the  49th  clause,  and  my  reason- 
ing then  was  as  follows :  —  The  word  apprentice  is  large 
enough  to  include  an  articled  clerk,  and  moreover  the 
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articles  theoiseWes,  referred  to»  <<  binding''  as  apprentices        1887. 
are  boond.  therefore  no  violence  would  be  done  to  words      „        ^ 

t  1  .1.1  .  jB*  parte 

by  declaring  the  petitioner  to  come  within  the  meaning  Fuwkll. 
of  the  word  apprentice.  Under  its  strict  significationf  "  "®^  ™*^'«' 
*^  apprentice  "  could  only  mean  a  person  apprenticed  to  Bush. 
a  trade ;  but  in  construing  modern  acts  of  parliament, 
deeds,  or  wills,  we  are  generally  released  from  the  neces- 
sity of  such  a  strict  interpretation  of  words.  The  question 
then,  in  my  mind,  was,  whether  articled  clerk  was  within 
the  act,  and  it  did  strike  me,  that  it  would  not  be  right 
so  to  comprehend  him :  first,  as  regarded  the  bankrupt 
laws,  I  thought  it  could  not  be  intended  to  induce  such 
consequences  as  would  follow  if  we  held  articled  clerks 
within  the  clause ;  articled  clerks  are  subject  to  many 
statutes  and  laws,  almost  forming  a  peculiar  code,  I 
therefore  thought  it  could  not  be  intended  to  bring  them 
within  6  Geo.  4.  c.l6.  s.  49.  by  a  side  wind,  when  both 
articled  clerks  and  apprentices  were  so  often  before  the 
legislature,  always  specifically  mentioned,  and  always 
distinguished  from  each  other.  In  clause  48.  (which 
precedes  the  clause  in  question),  where  an  indulgent 
provision  is  made,  the  legislature  is  not  content  with 
using  the  word  *^  servant,"  but  refers  to  <<  servant  or 
clerk; "  it  therefore  appeared  to  me  not  too  much  to  say 
that  "  clerks  or  servants  "  being  separated  in  clause  48. 
assisted  in  explaining  and  confirming  my  idea,  that 
articled  clerks  not  being  mentioned  in  clause  49.  were 
intended  to  be  excluded.  The  intent  throughout  the 
6  Geo.  4.  c  16.  is  to  simplify  the  language  of  the  older 
statutes,  as  the  preamble  declares;  besides  which,  the  last 
section  furnishes  a  clue  to, the  meaning  of  particular 
words;  therefore,  when  servant  and  clerk  are  distin- 
guished in  one  clause,  if  apprentice  and  articled  derk  had 
been  intended  to  be  distinguished  in  the  next  clause,  it 
would  have  been  done.      The  6  Geo.  4.  c.  16.  s.  13(>. 

F  4 
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1837.        enacts  that  no  alteration  shall  be  made  in  the  practice 
in  bankruptcy,    unless  expressly  mentioned;    to  have 
FussKLL.       brought    articled  clerks  within  clause  49.  would  have 
In  the^  matter  jj^g^,  I  thought,  an  important  alteration  not  expressly 
Bush.        mentioned.     But  on  reviewing  all    these   things,   and 
looking  further  into  the  subject,  it  struck  me  as  a  ques- 
tion, whether  there  would  be  any  alteration  in  practice 
in  including  articled  clerks  within  section  49  ;  and,  after 
much  consideration,  I  am  of  opinion  that  the  following  is 
the  rational  mode  of  dealing  with  the  question,  under  the 
statute. 

Abstractedly,  articled  clerks  and  apprentices  are  not 
creditors  of  their  bankrupt  master,  under  the  articles 
nor  any  of  the  covenants  contained  therein;  there  is 
nothing  whereon  to  found  a  provable  debt ;  nevertheless, 
such  persons  as  the  present  petitioners  have  always,  in 
practice,  been  treated  before  the  commissioners,  as  credi- 
tors. Now  the  act  is  to  be  construed  beneficially  for  cre- 
ditors; and  though  that  applies  to  the  general  bo3y  of  the 
,  creditors,  yet  it  removes  out  of  the  way  of  this  applicant 

the  difficulty  of  being  in  a  situation  adverse  to  the  estate. 
When  the  6  Geo.  4.  c.  16.  was  passed,  the  claim  of  an 
apprentice  to  prove  was  universally  admitted.  In  ex 
parte  Sandkam  (a)  an  apprentice  asked  to  have  a  portion 
of  his  premium  returned  ;  proof  was  not  allowed,  but  a 
reference  to  the  creditors  as  to  what  sum  should  be  re- 
tm'ned  ;  and  od  a  subsequent  occasion  it  became  neces- 
sary to  decide  in  a  suit  in  equity  what  portion  of  the  pre- 
mium should  be  returned,  and  it  was  referred  to  the 
master  to  report  how  much  should  be  returned ;  from 
thenceforth  it  became  the  universal  practice  of  the  com- 
missioners to  refer  to  the  creditors  decision  as  to  how 
much  should  be  allowed.     Such  was  the  law  and  practice 

(o)  Ex  parte  Sandhavu  1  Aik.  H9. 
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when  6  Geo.  4.  c.  16.  passed;  the  claims  of  apprentices        1837. 

were  referred  to  the  decision  of  the  creditors,  under  the        — 

sanction  of  the  commissioners.  What  then  was  the  intent      Fuwsll. 

of  the  6  Geo.  4.  c.  16.  s.  49.?  Was  it  to  introduce  new  ^"  the  matter 

of 

]aw  altogether,  or  to  give  the  commissioners  power  of  Buak. 
settling  the  amount  at  once  without  referring  to  the  cre- 
ditors? Suppose  then  this  question  arose  before  the 
passing  of  the  6  Geo.  4.,  then  the  commissioners  would 
have  referred  the  question  to  the  creditors ;  the  act  in- 
troduces no  further  change  than  to  give  the  commis- 
sioners power  without  reference ;  it  therefore  appears  to 
me  both  correct  and  safe  to  construe  the  word  apprentice, 
in  s.  49.,  as  including  an  articled  clerk.  The  Court 
ought  not  to  make  any  declaration  as  to  cancelling  the 
articles;  whatever  may  be  the  consequence  of  this 
Court  declaring  the  petitioner  within  section  49.  such 
consequence  the  articled  clerk  is  entitled  to,  without  its 
being  mentioned  in  the  order. 

Sir  John  Cross : — 

The  petitioner  in  this  case  was  bound  by  indenture  to 
serve  the  bankrupt  as  a  clerk  in  his  business  of  an  at- 
torney and  solicitor  for  five  years,  and  the  bankrupt,  in 
consideration  of  a  fee  of  300/.,  was  bound  to  teach  and 
instruct  him  in  the  business  of  his  profession ;  and  the 
question  is,  whether  petitioner  is  an  apprentice  within 
the  intent  and  meaning  of  the  49th  section  of  the  general 
act  relating  to  bankrupts?  The  words  of  the  act  are 
these :  *^  Where  any  person  shall  be  an  apprentice  to  a 
bankrupt  at  the  time  of  issuing  of  the  commission  against 
him,  the  issuing  of  the  commission  shall  be  and  enure  as 
a  complete  discharge  of  the  indentures." 

It  is  objected  against  the  petitioner,  first,  that  he  is  not 
bound  by  the  indentures  under  the  name  of  an  appren- 
tice;  next,   that   he   is   not   in   common   parlance  an 
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1837.       apprentice ;  and,  lastl j,  that  he  is  not  such  within  the 
_  intent  and  meaning  of  this  act    To  the  first  I  need  only 

S*  parte  .  "^ 

FussELL.      repeat  the  answer  given  to  that  objection  by  a  former 
la  thematter  chj^f  j^^^  ^(  ^^  Ki„g>g  3^^^.^^     ^he  act  3  W,  3. 

Busa.  ell.  enacts,  that  if  any  person  shall  be  bound  appren- 
tice by  indenture  and  inhabit  in  any  parish,  such  binding 
and  inhabitation  shall  be  adjudged  a  good  settlement 
On  the  construction  of  that  act,  which  came  in  question 
in  the  case  of  Bex  v.  Laindon  (a),  Lord  Kenj^  said, 
<^  When  it  is  urged  that  this  relation  (of  apprentice) 
can  only  be  formed  by  using  the  term  apprentice,  it 
may  be  observed  tlie  argument  would  lead  to  an  absurd 
consequence, '  for  then,  if  the  word  clerk  were  used  in 
regular  indenture  of  apprenticeship,  the  clerk  would  not 
gain  a  settlement  by  serving  under  the  indenture,  merely 
because  he  was  not  retained  eo  nomine  as  an  apprentice. 
But  it  would  be  a  disgrace  to  our  laws  if  we  were 
obliged  to  decide  according  to  words  without  consider- 
ing their  meaning."  If  that  was  the  true  construction 
of  an  act  of  the  last  century,  it  is  equally  so  of  one  of 
the  present  century.  And  it  has  never  yet  been  ques- 
tioned, although  it  has  been  well  known,  and  often 
recognized  in  the  Court  of  King's  Bench,  and  at  every 
quarter  sessions  in  England,  for  the  last  forty  years. 
As  to  the  next  objection,  it  is  true  that  in  common 
parlance  an  attorney's  clerk  is  not  called  an  apprentice ; 
but  that  is  a  vague  test  for  ascertaining  the  meaning  of 
an  act  of  parliament  The  names  of  occupations  are 
continually  changing.  We  have  many  acts  of  parlia- 
ment relating  to  workmen,  artificers,  and  labourers; 
but  those  classes  I  understand  are  now  obsolete,  and 
they  are  all  in  common  parlance  denominated  operatives, 

(a)  Rex  V,  Lamdon,  8  Ter.  Rep.  379 ;  and  see  Rex  v.  Morgan, 
Noian,  174. 
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and  may  therefinre  be  said  not  to  be  comprised  in  any  of        1837. 
those  acts*     So  again,  what  the  law  calls  stealing  is  now        ^— — 
in  common  parlance  (if  we  may  judge  from  the  new&-      Vvm^ 
papers)  better  known  by  the  more  courteous  name  of  ^"  ^®  matter 
abstracting.     It  is  in  this  way  that  in  common  parlance        Bush. 
clerks  are  no  longer  called  apprentices,  though  it  is  well 
known  that  the  term  apprentice  was  formerly  so  familiar 
in  the  legal  profession  that  even  those  destined  for  the 
bar  were  called  apprentices  i^^appreniici  ad  legem  ;  and 
in  the  stamp  acts  indentures    of  apprenticeship  and 
clerkship  are  classed  together  under  one  head.     I  am 
therefore  of  opinion  that  an  attorney's  clerk  is  an  ap- 
prentice in  fact,  if  not  in  name.     He  is  like  every  other 
apprentice^  whether  in  a  trade  or  profession,  bound  by 
indentures  for  a  certain  term  to  serve  a  master,  who  for 
an  adequate  fee  is  bound  by  the  same  instrument  to 
teach  and  instruct  him.     Then,  as  to  the  intention  of 
the  act  of  parliament,  it  must  be  remembered  the  clause 
in  question  is  a  remedial  clause,  and  as  such  requires  in 
every  Court  a  liberal  and  enlarged  construction ;  and 
I  cannot  for  my  part  imagine  a  cose  that  more  clearly 
comes  within  the  intention  as  well  as  within  the  meaning 
of  the  act.     Here  is  a  young  gentleman  who  has  paid  a 
large  fee  in  the  expectation  of  suitable  instruction  in  his 
profession,  and  he  has  the  misfortune  to  find  that  he  is 
bound  in  a  disparaging  connexion  with  a  bankrupt,  who^ 
though  he  may  still  follow  his  profession,  cannot  legally 
have  any  property  of  his  own,  nor  any  adequate  means  of 
givii^  the  necessary  instruction.    In  this  painful  dilemma 
he  has  applied  to  the  Court  to  administer  in  his  case  that 
relief  which  the  law  has  in  similar  cases  appointed,  and 
which  it  appears  to  me  it  will  be  unjust  to  withhold; 
and  I  cannot  consent  to  condemn  him  to   continue 
against  his  will  for  three  years  longer  in  a  service  which 
affords  no  reasonable  hope  of  a  suitable  education,  to  the 
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1837.  certain  prejudice  of  his  professional  reputation  and  his 

future  prospects.     I  am  therefore  of  opinion  that  the 

FussELu  petitioner  has  a  right  to  go  before  the  commissioners  for 

In  the  matter  j^  return  of  part  of  the  premium ;  and  he  may  consider 

OusH.  his  articles  as  at  an  end. 

Chief  Judge  :  — 

As  the  facts  of  this  case  have  been  already  so  fully 
stated,  it  will  not  be  necessary  for  me  to  repeat  them. 
At  the  hearing  of  this  petition  I  thought  that  the  peti- 
tioner had  not  brought  his  case  within  the  scope  of  the 
clause  in  question;  but,  as  the  point  was  new  and  impor- 
tant, it  was  allowed  to  stand  over  for  further  consideration; 
and  as  the  result  of  the  delay  has  been  to  bring  the 
minds  of  my  two  learned  colleagues  to  the  same  result 
in  favour  of  the  petitioner,  he  will  have  the  less  reason  to 
regret  that  delay.  The  fullest  examination  of  the  ques- 
tion has  not  satisfied  me  that  my  first  impression  was 
wrong,  although  I  maintain  my  opinion  with  very  con- 
siderable distrust,  because  I  am  aware  that  it  is  not  only 
at  variance  with  the  better  judgments  of  my  learned  col- 
leagues, but  also  of  some  very  learned  persons  for  whose 
opinion  I  entertain  the  highest  respect ;  but  as  I  am 
placed  here  to  give  my  own  judgment  upon  the  several 
cases  brought  before  the  Court,  I  feel  bound  to  give  my 
reasons  for  not  coinciding  with  my  learned  colleagues  in 
the  view  which  they  take  of  this  case.  When  it  is  re- 
membered that  acts  of  parliament  are  promulgated,  not 
merely  as  rules  for  judicial  exposition  of  the  law,  but 
also  as  guides  to  regulate  the  conduct  and  contracts  of 
all  who  are  subject  to  their  authority,  it  will  be  ob- 
vious that  in  construing  the  language  of  a  statute  one  of 
the  soundest  principles  is  that  which  requires  judges  to 
take  the  words  employed  according  to  their  ordinary  sig- 
nification in  common  use,  unless,  from  the  general  object 
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of  the  statute,  or  some  other  particular  expressions,  it  is         1837. 
dear  that  the  lemslature  intended  them  to  be  understood         "      " 
in  a  more  limited  or  a  more  extended  sense.     Where       Fussell. 
the  object  of  the  particular  clause  in  which  the  expres-       *  e^mattcr 
sions  to  be  expounded  are  found  is  in  accordance  with         Bush. 
the   general  object  of  the  statute,  then,  if  adherence 
to  the  popular  sense  of  the  words   would   defeat  or 
interfere  with  that  object,  it  would  be   the  duty  of  the 
Court  to  adopt  any  construction  that  the  words  would 
bear  that  might  best  effectuate  the  purpose  of  the  legis- 
lature.    But  if  the  particular  object  of  the  clause  be  in 
the  nature  of  an  exception  to  the  general  purview  of  the 
statute,  a  judge  is  not  warranted  in  presuming  that  the 
legislature  meant  to  do  more  in  derogation  of  its  princi- 
pal object  than  it  has  plainly  and  unequivocally  declared 
in  the  subordinate  provision  under  discussion.     In  exa- 
mining the  case  now  before  the  Court  I  find  that  the 
expressions  under  consideration  occur  in  a  clause  creating 
an  exception  to  the  main  object  of  the  statute  in  which 
it  is  found.     The  lending  purpose  of  the  act  is  to  secure 
to  the  general  body  of  the  creditors  of  an  insolvent  trader 
the  equal  and  rateable  distribution  of  all  his  effects  not 
specifically  pledged.     The  object  of  the  particular  clause 
under  which  this  question  arises  is  to  give  to  a  particular 
class  of  persons  (who  by  an  equitable  construction  had 
been  usually  admitted  as  creditors)  a  portion  of  the  in- 
solvent's estate,  in  preference  to  all  other  claimants ;  and 
although  it  has  been  urged  that  this  clause,  being  in  its 
nature  remedial,  ought  to  receive  a  liberal  construction^ 
we  must  not,  I  think,  lose  sight  of  the  fact  that  it  is  a 
particular  remedy  given  to  one  class  of  claimants,  opposed 
to  a  general  remedy  provided  for  another  class ;  and  if 
any  question  could  exist  as  to  which  class,  in  a  doubtful 
case,  the  preference  is  to  be  given,  that  question  the  le- 
gislature has  itself  solved  by  the  enactment  in  the  135th 
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1837.  sectioD ;  viz.  that  the  statute  shall  be  construed  benefit 
•""^  dally  for  creditors, — that  isi  as  stated  by  Mr.  Justice 
FussEu..  Bayky(a)j  the  general  body  of  creditors.  The  first 
In  the  matter  ^{^i  then  that  I  have  to  determine  is,  whether  an  ar- 
BusM.  tided  derk  to  an  attorney  is  an  apprentice  within  the 
ordinary  use  of  that  term.  On  the  one  hand«  it  is  not 
denied  that,  as  tlie  purpose  for  which  such  derics  are 
articled  is  to  learn  the  profession  of  their  master,  the 
term  apprentice  might  be  applied  to  them  without  strain- 
ing the  expression,  if  such  appeared  to  be  the  intention 
of  the  legislature ;  on  the  other  hand,  it  is  not  pretended 
that  the  name  of  apprentice  is  the  popular  and  fiuniliar 
designation  of  an  articled  derk.  Is  it  his  known  descrip- 
tion according  to  ordinary  legal  phraseology  ?  It  must 
be  admitted  that  the  mere  omission  of  the  term  ^^  ap- 
prentice" and  substitution  of  that  of  <^clerk"in  uiy  par- 
ticular indenture  could  not  alter  the  legal  effisct  of  the 
instrument,  or  exclude  the  clerk  from  the  operation  of 
a  provision  intended  to  include  the  whole  class  to  which 
he  bdonged ;  but  in  order  Co  ascertain  whether  the  pro- 
vision now  under  consideration  was  intended  to  indude 
attorneys  artided  derks  it  cannot  be  unimportant  to 
inquire  how,  at  the  time  of  the  passing  of  the  act,  they 
were  usually  described  in  those  instruments  by  which  the 
relation  of  master  and  derk  was  contracted,  and  in  those 
statutes  by  which  that  relation  was  regulated.  In  the 
instrument  by  wHch  the  relation  of  master  and  derk  is 
contracted  the  term  of  ^apprentice"  is  nowhere  em- 
ployed ;  in  the  statutes  by  which  that  relation  is  iiegu- 
lated  the  term  is  never  applied  to  the  derks  of  English 
attorneys.  The  first  statute  that  alludes  to  the  clerkship 
of  attorneys  i^  the  2  Geo.  2.  c.  23.,  by  the  5th  section  of 
which  it  is  enacted  that  no  person  shall  be  permitted  to 

(a)  Dkkion  ¥.  Cats^  1  Bam,  4*  AM.  555. 
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act  as  an  attorney  unless  he  shall  be  bound  by  contract        1837. 
in  wridnir  to  serve  as  a  derk  for  and  durinir  the  space  of      „ 
five  years  to  an  attorney,  sworn  and  admitted ;  and  in      Fussell. 
all  the  other  provisions  of  that  act  the  terms  clerk  and  "  "*®  matter 
clerkship  are  uniformly  employed,  and  the  word  appren-         Bush. 
tice  is  nowhere  mentioned.     The  next  statute  made  widi 
reference  to  articled  clerks  is  the  22  Geo.  2.  c.  46., 
which  enacts  that  every  person  bound  to  serve  as  clerk 
to  any  attorney  shall  make  an  affidavit  of  the  fact ;  and 
in  ail  the  other  provisions  the  same  term  of  ^' clerk/' 
and  not  of  ^^  apprentice, ''  is  used.    The  same  observation 
applies  to  1  &  2  Geo.  4.  c.  48.  and  the  6  Geo.  4.  c.  45. 
So  also  in  relation  to  the  stamp  acts.    The  first  statute 
that  imposed  the  specific  duty  on  articles  of  clerkship 
to  attorneys  is  the  34  Geo.  3.  c.  14.,  by  which  an 
additional  stamp  duty   of  10(ML  is  imposed  on  every 
contract  in  writing  whereby  any  person  shall  become 
bound  to  serve  as  a  derk  in  order  to  his  admission 
as  a  solicitor  or  attorney    in  any    of   His  Majesty's 
courts  at  Westminster,  and  a  duty  of  40/.  as  solicitor  in 
courts  in  Wales :   throughout  the  statute  the  term  ap- 
prentice is  never  applied  to  such  clerks.     Before  that 
act  passed  one  uniform  ad  valorem  duty  was  paid  upon 
all  agreements,  whether  articles  of  clerkship  or  inden- 
tures of  apprenticeship,  for  putting  out  a  person  to  learn 
any  profession,  trade,  or  employment ;  but  still,  in  the 
statute  8  Ann.  c.  9.  imposing  these  duties,  die  several 
extinctive  names  of  derk,  apprentice,  and  servant  are 
always  repeated,  respectively  appropriated  to  the  corre- 
sponding terms  of  profession,  trade,  and  employment;  and 
in  all  subsequent  stamp  acts  the  same  term  of  clerks  and 
derkship  alone  are  employed  to  persons  bound  to  attor- 
neys for  the  purpose  of  admission  as  Ekiglish  attorneys  or 
solicitors,  and  I  find  no  instance  where,    in  the  fair 
construction  of  the  language,  the  term  apprentice  is  ever 
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1837.        applied  to  such  a  clerk.      I   confess   that   in    looking 

throufi:h  the  statutes  upon  this  subject  I  was  much  struck 
Ex  parte  .       ®  ,     ^        ,  "^ 

Fu88ELL.      with  the  language  in  the  Irish  stamp  act  of  the  55  Geo.  3. 

In  the  matter  ^  lyg^  j^  ^y^^  schedule  of  which  I  found  under  the  head 
Bush.  *<  apprenticeship"  the  duty  imposed  In  these  terms: 
<^  Indentures  or  other  instrument  containing  covenants, 
articles,  or  agreements  for  or  relating  to  the  service  of 
any  apprentice,  clerk,  or  servant  who  shall  be  put  or 
placed  with  any  master  or  mistress  to  learn  any  profes- 
sion, trade,  or  employment  whatsoever,  except  articles  of 
clerkship  or  apprenticaship  to  attorneys  or  others  herein 
specifically  charged ; "  and  then,  on  further  reference  to 
the  specific  charges,  I  found  them  entered  thus:  ^^ Articles 
of  apprenticeship,  indentures,  or  other  instruments 
whereby  any  person  shall  first  become  bound  to  serve  as 
apprentice  or  clerk  to  any  attorney  or  solicitor,  &c." ; 
and  still  more  by  the  language  of  the  following  statute, 
c.  79.,  also,  however,  applicable  to  Ireland  only,  by 
which  it  is  enacted,  "  that  every  person  who  shall  be 
bound  an  apprentice  to  any  attorney,  proctor,  or  notary 
public  in  Ireland  shall  in  like  manner  obtain  a  certifi- 
c&te  of  the  payment  of  the  duty  before  admission,  to  be 
lodged  in  the  court  to  which  the  master  of  such  appren- 
tice shall  belong."  But  when,  upon  referring  to  the 
English  stamp  act  of  the  same  session,  I  perceived  that 
the  attention  of  the  legislature  had  been  directed  to  the 
distinctive  appellation  by  which  articled  clerks  in 
England  had  been  always  designated,  and  found  the 
term  apprentice  altogether  dropped  when  speaking  of 
them,  and  again  assumed  in  speaking  of  clerks  to  writers 
to  the  signet  and  attorneys  in  Scotland,  I  felt  my- 
self fortified  in  the  conclusion,  that  if  the  legislature  had 
intended  to  apply  the  provision  of  the  4.9th  section  of 
the  bankrupt  act  (which  extends  to  England  only)  to  arti- 
cled clerks,  it  would  have  employed  the  same  distinctive 
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appellation  tliat  it  had  used  elsewhere,  and  which,  in        i  837. 
England,  had  then  been  the  ordinary  and  popular  name         — — 
and  description,  and  the  more  especially  as  provision  had       Fussell. 
been   made  for  other  clerks  in  the  preceding  section.  ^^  ^^®  matter 
But  it  is  said,  tliat  if  we  look  to  the  intention  of  the         Bush. 
legislature  in  introducing  this  provision,  and  find  the  case 
of  the  attorney's  clerk  within  the  mischief  intended  to  be 
remedied j  we  are  bound  to  extend  tlie  remedy  to  them. 
I  have  already  suggested  one  qualification  to  this  position ; 
but  I  by  no  means  admit  that,  if  this  rule  of  construc- 
tion were  fully  adopted,  the  assumed  consequences  would 
necessarily  follow.     The  object  of  the  clause  appears  to 
me   to  have  been  two-fold :  —  first  and  principally  to 
afford  a  more  immediate  and  more  extensive  indemnity 
to  one  class  of  sufferers,  who,  though  admitted  by  the 
equitable  construction  of  their  claims  to  come  in  as  credi- 
tors against  the  estate,  were  nevertheless,  by  their  peculiar 
position,  subjected  to  more  than  the  ordinary  losses  of 
creditors.     This  class,  for  which  this  provision  seems  to 
have  been  made^  consisted  of  young  persons  who  had 
been  placed  with  the  trader  to  learn  his  business,  who, 
according  to  the  law,  must  be  bound  by  indentures  of 
apprenticeship,  and  who,  under  the  name  of  an  appren- 
tice fee,  usually  paid  a  sum  of  money,  which^  though 
generally  not  large  enough  to  make  its  repayment  a  ma- 
terial deduction  from  the  fund,  was,  to  the  individuals, 
often  the  only  means  of  provision  and  of  forwarding 
their  prospects  in  the  world,  and  which  was  often  paid, 
not  only  for  their  instruction,  but  also  for  their  lodging 
and  board,  for  a  considerable  term  of  years. 

By  the  tradesman's  bankruptcy  the  stock  on  which  his 
trade  depended  was  distributed  amongst  his  creditors,  his 
credit  shaken,  and  his  means  of  providing  either  instruc- 
tion or  provision  taken  away ;  and  to  afford  immediate 
relief  to  this  class  of  apprentices,  whom  the  delay  of  a 
Vol.111.  g 
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1837.        dividend  might  leave  in  a  state  of  destitution^  while  the 

diminution  of  the  distributable  fund  in  general  would 

FussELL.  not  be  large,  seems  to  have  been  the  main  object  of  the 
In  the  matter  clause :  but  in  this  and  other  provisions  of  the  statute  the 
Bush.  legislature  appears  to  have  had  another  and  consequential 
object  in  releasing  the  bankrupt  from  those  obligations 
which  the  transfer  of  all  his  property  to  his  assignees  would 
effectually  prevent  his  fulfilling,  while  their  non-fulfil- 
ment would  subject  him  to  all  the  inconveniences  that 
would  have  attached  if  no  bankruptcy  had  taken  place ; 
and  I  cannot  construe  the  latter  branch  of  that  clause  as 
iiflTording  relief  to  the  clerk  unless  I  could  also  consider 
the  bankrupt  attorney  as  released  from  bis  obligations 
by  the  former  part,  a  conclusion  which  in  many  cases 
might  bear  hard  upon  the  clerk  himself;  and  when  it  is 
remembered  that  attorneys  are  not  within  the  class  of 
persons  subject  to  the  bankrupt  laws,  that  neither  in 
practice  nor  in  probability  does  the  circumstance  of  their 
being  declared  bankrupt,  on  account  of  some  collateral 
trading,  prevent  their  pursuing  their  profession  as  at- 
torneys, and,  unless  there  has  been  something  discredit- 
able in  their  failure,  pursuing  it  with  success^  and  affi>rd- 
ing  to  their  clerks  the  instructi<Hi  contracted  for;  the 
case  of  an  attorney's  clerk  does  not  appear  to  fall  within 
the  mischief  intended  to  be  remedied ;  and  a  reason  may 
be  conjectured  why  the  l^islature  has  not  extended  tlie 
provision  expressly,  to  them,  and  argument  afibrded  why 
the  Court  in  construing  the  provision  should  not»  in  dero- 
gation of  the  main  object  of  the  statute,  give  to  this  clause 
a  more  extended  efiect  than  the  plain  and  obvious  inter- 
The  6  Geo.  4.  pretation  of  its  language  requires.  I  hope  I  ^all  not  be 
appHcabie  to'*  misundcrstood,  however,  as  expressing  any  opinion  that 
other  than  trade  the  clause  is  applicable  only  to  trade  apprentices.  There 

are  cases  where  the  person  bound  is,  in  the  ordinary  use 
of  the  term,  an  apprentice,  though  the  master  to  whom 
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he  is  bonnd  is  not,  in  respect  of  the  business  to  be        1837. 
learned,  a  trader  within  the  banlcrupt  laws,  and  who  yet         

.  JEx  parte 

may  become  bankrupt  in  respect  of  a  collateral  trading ;  Fussfll. 
such,  for  instance,  may  be  apprentices  to  a  farmer,  a  ^^  ^^  matter 
sargeoD^  or  an  engraver,  and  the  like.  But  the  grounds  Bustt. 
on  which  my  opinion  rests  are,  that  as,  in  my  appre- 
hension, articled  clerks  to  solicitors  are  not  apprentices 
according  to  the  ordinary  acceptation  of  that  term  in  this 
country,  and  that  as  the  clause  is  in  derogation  of  the 
main  object  of  the  statute,  I  am  bound  to  ascertain  that 
it  was  the  clear  intention  of  the  legislature  to  include 
that  class  within  the  description  used,  before  I  extend  it 
to  them ;  that  I  cannot  from  any  part  of  the  statute  col- 
lect such  to  have  been  the  intention  of  the  I^islature ; 
but  that,  on  the  contrary,  I  find  that  there  is  a  descrip- 
tion by  which  that  class  is  in  familiar,  legal,  and  legislative 
phraseology  uniformly  designated  which  is  not  here  em- 
ployed ;  that  there  is  a  material  difference  between  the 
position  of  an  articled  clerk  and  a  tradesman's  appren- 
tice, for  whose  benefit  the  clause  appears  to  have  been 
framed.  If  in  this  or  in  any  other  case  it  should  happen 
that,  from  the  circumstances  attending  the  bankruptcy, 
the  attorney  should  be  disqualified  from  carrying  on  his 
business,  and  thereby  of  fulfilling  the  terms  on  which  the 
premium  was  received,  the  petitioner  may,  according  to 
the  case  of  ex  parte  Sandby  (a)  and  the  precedents  there 
referred  to,  be  let  in  to  prove  such  proportion  of  the 
premium  as  shall  seem  reasonable,  as  a  debt  against  the 
estate;  but  I  cannot  concur  in  the  position,  that  because 
he  may  be  thus  admitted  as  a  creditor,  or  because  in 
practice  the  creditors  at  large  have  been  called  on  to 
exercise  a  benevolent  discretion  in  the  cases  of  common 
apprentices,  by  consenting  to  the  payment  of  a  propor- 

(a)  Ex  parte  Sandbif^  \  Atk.  H9. 
G  2 
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1837.        lion  of  their  apprentice  fee  in  full, — I  cannot  assume 
that  an  articled  clerk  was  within  the  purview  of  the 
FussELL.       clause  in  question ;  but  as  my  learned  colleagues  have 
In  the  matter  arrived  at  an  opposite  conclusion^  the  order  must  be  for 
Bush.         the  payment  in  full  of  such  portion  of  the  premium  as 
the  commissioner  shall  think  reasonable.    It  is  not  neces- 
sary to  make  any  declaration  in  our  order  as  to  can- 
celling the  indentures. 

Reference  to  the  commissioners  to  ascertain  whether 
any  sum  was  paid  as  a  fee  by  or  on  behalf  of  the  peti- 
tioner^  and  if  so,  to  order  such  sum  to  be  paid  to  the  use 
of  the  petitioner  as  they  shall  think  reasonable. 


C.  of  R.      Ex  parte  CHRISTY  and  others.  — In  the  matter  of 

^™*^'  BARROW  and  GEDDES. 

1837. 

uS  crtdu^'  This  was  a  petition  by  Christy  and  others,  creditors, 
tor*8  bill  has       fo|.  ^  re-taxation  of  the  bills  of  costs  both  before  and  after 

been  paid  up- 
wards of  three     the  choice  of  assignees,  and  which  had  been  respectively 

bTre^taxed.        allowed  by  the  commissioners,  and  paid.     The  petition- 

T —         ing  creditors  bill,  up  to  the  choice  of  assignees,  amounted 

piyingpromptly  to  266/. ;  the  assignees    general  bill  of  costs  was  443/., 

is  entitled,  as  of  •       •  •■  ^i^         i_mi  <•      i  •  i      i* 

oourae,  to  re*  besides  numerous  other  bills,  some  of  which,  for  two 
^"''°'^'"*^,  actions,  had  been  taxed  by  the  proper  officer  of  the 
8. 14.  Court  of  King's  Bench.     The  whole  number  of  bills 

After  the  lapse 

of  time  it  is  not  of  course,  but  objectionable  items  must  be  pointed  out,  and  taiation  is 

discretionary. 

Aisignees  should  not  be  served  on  a  petition  to  tax  tlicir  solicitor's  bills. 

The  Court  does  not  order  re-taxation  of  bills  already  taxed  by  the  officers  of  the  courts 
where  the  business  was  done,  (a) 


(a)  There  was,  no  doubt,  some  parte  Knight^  ante,  page  74,  is  to 

reason  for  excepting  such  bills,  send  such  bills  back  to  the  proper 

because  Mr.  Gregg's  practice,  as  officer,  when  he  (Mr.  Gregg)  is 

stated  by  the  Chief  Judge  in  ex  dissatisfied  with  the  taxation. 
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sought  to  be  re-taxed  amounted  to  forty,  and  the  gross  1837. 

amount  was  6,400/.     The  petition  set  out  what  were  ExlrmrU 

alleged  to  be  objectionable  items  as  allowed  in  each  bill,  Chajbty 

and  prayed  that  such  of  the  bills  as  had  been  taxed  by  i^  t^e  matter 

the  commissioners  might  be  referred  to  the  officer  of  the  ^^ 

Court  of  Review  for  taxation,  and  that  such  as  had  been  and  another, 
taxed  in  the  King's  Bench  might  be  referred  back  there 
to  be  reviewed;   and  prayed  the   usual   consequential 
directions,  (a) 

Mr.  Twiss  and  Mr.  Keene  for  the  petition :  —  This  is 
the  petition  of  creditors  praying  for  a  re-taxation  of  the 
bills  of  costs  under  the  commission,  both  before  and  after  . 

•  _ 

the  choice  of  assignees,  which  the  Court  will  do  when 
objectionable  items  are  pointed  out,  which  has  been 
done,  ex  parte  Jowrdain.  (ft)  As  the  petitioning  cre- 
ditors bill  amounts  to  2662.  it  is  of  course  to  re-tax.  (c) 

Mn  Swanston  and  Mr.  O.  Anderdon  for  the  solicitors : 
— Is  this  an  application  under  6  Geo.  4.  c.  16.  s.  14.  (d) 
or  under  the  general  jurisdiction?  It  is  of  course  for 
any  creditor  of  20/.  or  upwards  who  applies  promptly, 


(a)  See  2  Moni,  {r  Ayr.^  Prac-  bills  settled  by  a  master  in  Chan- 

tice  in  Bankruptcy,  185.  eery.   6  Geo.  4.  c.  16.  s.  14. 

(5)  Ex  parte  Jourdam^  3  Dea,        The  3  &  4  W.  4.  c.47.  s.  8. 

4*  C%.  637.  enacts,  that  it  shall  and  may  be 

(c)  See  ex  parte  Emery ^  Buck,  lawful  for  the  Court  of  Review 

482.  Ex  parte  Brereion,  4  Mad.  to  order  that  any  costs  which 

479,  seems  contrh,  by  the  6  Geo.  4.  c.  16.  s.  14.  are 

{d)  Provided  that  any  creditor  directed  to  be  taxed  by  one  of 

who  shall  have  proved  to  the  the  masters  in  Chancery  shall 

amount  of  20/.  and  upwards,  if  and  may  be  taxed  by  one  of  the 

he  be  dissatisfied  with  such  set-  registrars  or  deputy  registrars  of 

tlement  by  the  commissioners,  the  Court  of  Bankruptcy, 
may  have  any  such  costs   and 

G  3 
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18S7.        and  before  the  bills  are  paid,  to  have  them  referred ;  but 
_  this  petition  is  after  payment  some  3'ears.  and  it  is  there* 

Ex  parte  "^  i-       .  i  i 

Christy      fore  an  application  to  the  general  jurisdiction,  under 

In*"the^'ma«er  ^^^^^  ^^^  ^^^^^  ^^  "°^  ^^  course,  and  under  the  circum- 
of  stances  ought  not  to  be  made.     After  the  lapse  of  time, 

and  another,  deaths  and  the  loss  of  documents  may  prevent  the  soli- 
citors supplying  the  necessary  evidence  to  substantiate 
their  charges  on  re-taxation. 

The  Chief  Judge  :  —  It  is  not  important  whether 
this  is  treated  as  an  application  under  6  Geo.  4.  c.  1 6. 
s.  14.,  or  under  the  general  jurisdiction.  Suppose  it 
under  section  14,  then  the  order  asked  would  be  of 
course  on  the  petition  of  any  creditor  of  20L,  if  pre- 
sented without  delay.  In  this  case  three  years  at  least 
have  elapsed,  during  which  time  the  petitioners  have 
acquiesced ;  they  cannot  therefore  Apply  as  of  course ; 
the  matter  is  in  the  discretion  of  the  Court,  and 
they  must  point  out  objectionable  items.  Then  if  the 
application  is  taken  as  under  the  general  jurisdiction, 
objectionable  items  should  be  pointed  out^  and  the  order 
is  discretionary.  Now  this  petition  does  point  out  ob- 
jectionable items,  and  such  as  appear  to  require  re- 
taxation.  The  petitioning  creditors  bill  appears  extrava- 
gant, but  as  it  was  paid  at  the  end  of  182S  or  early  in 
1829,  the  lapse  of  time  is  an  answer  to  that  part  of  the 
petition ;  it  ought  not  to  be  re-taxed,  (a) 

Sir  John  Cross :  —  The  petitioners  did  not  prove  their 
debt  till  about  two  years  ago,  before  which  these  bills 
were  allowed  by  the  commissioners ;  and  as  it  does  uol 
appear  when  they  first  ascertained  the  objections,  there 

(a)  See  ex  parte  Willmcnl,  1  Mont*  «5'  Aifr.  45. 
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is  not  sufficient  negligence  on  their  part  to  amount  to  nti        1837. 
estoppel.  J 

'^'^  Ejt  parte 

Christy 
Sir  George  Base :  —  The  large  amount  of  the  peti-     and  others. 

tioning  creditors  bill  would  alone  be  sufficient  prima    ^     ^^^^ 

fade  to  cause  its  re-taxation ;  but  as  it  was  paid  six  yeai-s       BAnnow 

.   J     J  .1  J  I    r         ^^^  another. 

ago,  a  very  strong  case  inde^  must  be  made  out  before 

the  Court  will  interfere,  (a) 

Mr.  K.  Parker  appeared  for  the  assignees  who,  he 
contended,  had  been  improperly  served  (b);  and  he 
therefore  asked  that  the  petition  should  be,  as  against 
them,  dismissed  with  costs;  and  of  this  opinion  was  the 
Court. 

After  considerable  further  arguments  from  the  counsel 
on  both  sides  as  to  items  in  the  different  bills,  the  follow- 
ing order  was  made : 

Dismiss  the  petition  as  against  the  assignees  with  costs, 
reserving  the  question  by  whom  they  are  ultimately  .to  be 
paid.  Dismiss,  with  costs,  so  much  of  the  petition  as 
asks  taxation  of  the  petitioning  creditors  bill.  Refer  it 
to  the  officer  of  the  Court  to  re-tax  all  the  other  bills  of 
costs  incurred  since  the  choice  of  assignees,  except  such 
as  have  been  taxed  by  the  officer  of  the  Court  where  the 
business  was  done,  with  liberty  to  the  taxing  officer  to 
submit  any  matter  to  the  commissioner  at  the  request  of 
either  party.  The  solicitors  to  deposit  with  the  taxing 
officer  all  their  bills  of  costs  (except  the  petitioning  cre- 


(a)  The  case  here  was  strong,  was  alleged  to  be  unnecessary ; 

as  the  amount  was  266^,  and  general  retainers  to  seven  coun- 

contained  charges  for  superseding  sel,  &c. 

two  former  commissions ;  a  jour-  (b)  Sec  accordingly  cjt  parte 

ney  to  the  Chancellor,  when  ont  Pat/jie,  Mont,  S{  BU,  455, 
of  town,  to  open  a  seal,  which 

a  4 
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1837.  ditors),  with  liberty  to  the  petitioners  to  take  copies. 

Ex  varie  ^^^  ^^^  solicitors  and  all  proper  parties  be  examined  on 

Chhisty  oath  upon  interrogatories  or  otherwise,  and  to  produce 

In  the  mutter  ^^^  books  and  papers,  &c.     Further  directions  and  costs 

<*^  reserved.     Liberty  to  either  party  to  apply- 

J>ABROW 

and  another. 


C.  of  R.      Ex  parte  CHRISTY.  — In  the  matter  of  BARROW 

Jan.  13,  16,       and  GEDDES. And  ex  parte  HADFIELD.— 

20,  In  die  matter  of  BARROW  and  GEDDES. 

March  23, 

1  HE  registrar  having  made  his  certificate  of  taxation, 

For  the  pointa       i  ^^  •  r  _*i-        j» 

decided,  see  the  the  matter  now  came  on  agam  on  further  directions, 
acTcrai marginal  Qhrigfy  presenting  a  petition  to  confirm  the  report  or 

certificate,  and  the  solicitors  a  cross  petition  of  exceptions. 
The  petition  of  exceptions  stated  that  the  whole  amount 
of  the  bill  of  costs  referred  for  taxation  was  2,185iL  \Zs, ; 
that  a  careful  calculation  had  been  made  of  the  actual 
disbursements  and  outgoings,  and  reckoning  a  fair 
average  outlay  for  conducting  the  business,  the  same 
amounted  to  1,860/.  12«.  d^f.,  leaving  a  profit  of 
955/.  0^.  6(/.,  and  no  more ;  that  Mr.  Gregg  had  taxed 
off  685/.  17^.,  which  being  deducted  from  the  955/.  0^.  6dl 
left  269/.  8«.  \\d.  profit,  and  no  more,  (a) 

First  chjectwn. — This  was  abandoned  at  the  hearing. 

The  Vice  Chan-  Second  objection. — The  Vice  Chancellor  referred  to  the 
dtrwJed  tbe^  Commissioners  to  tax  the  assignees  costs  of  two  petitions 
commiasionere     before  him,  and  that  when  so  taxed  they  should  be  paid 

to  tax  certain  *'  * 

bills,  and  having  • 

ordered  them 

to  be  paid,  the         (a)  It  appeared,  at  the  hearing,    the  commissioners,  34/.  4i.  2^d. ; 

Court  of  Re-  ^hat  the  amounU  were  as  fol-  taxed  off  by  l^t.  Greggf  6S5l. 
view  will  not  ^^ 

order  re-  ^^^  •  —  Amount  oi'  bills  refi^rredy    45,  4jd 

Aaxaiion.  2^762/.   lOf.  sd,;  taxed  off  by 
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out  of  the  estate;    which   were   accordingly  taxed  at         1837. 
lOL  I  is.  4fd.  and  69/.  4«.  1  Id,     The  taxation  was  four  ' 

years  and  a  half  ago,  and  the  bills  for  business  done       Christy. 

seven  years  ago.     Mr.  Gregg  re-taxed  these  bills,  and  '"  ^®  matter, 
disallowed  several  items.     It  was  objected,  that  he  ought       Barrow 
not  to  have  re-taxed  these  bills.  ^^^j 

ex  parte 

Mr.  Stcansion  and    Mr.  O.  Anderdon :  —  The  Vice  in  the  matteri 

Chancellor  selected  the  commissioners  as  the  persons  or       „ 

'^  Barrow 

officers  to  tax  the  bills  in  question.  The  costs  were  costs     and  another^ 
of  petitions,  which  the  Court  awards,  and  selects  who  it 
pleases  to  tax ;  the  registrar  therefore  had  no  authority 
to  re-tax. 


Mr.  Twiss  and  Mr.  Keene  contrd :  —  The  6  Geo.  4. 
c.  16.  s.  14.  enacts,  that  any  creditor  who  shall  have 
proved  to  the  amount  of  20/.  or  upwards,  if  he  be  dis- 
satisfied with  such  settlement  by  the  commissioners,  may 
have  any  such  costs  and  bills  settled  by  a  master  in 
Chancery;  and  the  3  &  4  W.  4.  c.  47.  s.  8.  enables  the 
Court  of  Review  to  order  that  any  costs,  which  by  the 
6  Geo.  4.  c.  16.  are  directed  to  be  taxed  by  one  of  the 
masters  of  the  Court  of  Chancery,  be  taxed  by  one  of 
the  registrars  or  deputy  registrars  of  the  Court  of  Bank- 
ruptcy :  if,  before  the  late  act,,  a  master  in  Chancery 
would  have  had  jurisdiction  to  re-tax  these  bills,  then 
under  the  3  &  4  W.  4.  c.  47.  the  registrar  now  has. 

Per  Curiam :  —  The  order  of  this  Court,  made  at  the 
hearing  (a),  excepts  bills  taxed  by  the  officer  of  the 
Court  where  the  business  was  done.  Were  not  the 
commissioners  the  Vice  Chancellor's  officers  for  this 
purpose? 

(a)  See  ante,-  page  87. 
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183T.  Mr.  Twiss  and  Mr.  Keene .- — But,  if  we  cannot  rely  on 

-^—  the  act,  yet  we  can  maintain  Mr.  Gregg's  taxation  on 

Chjusty.  general  grounds.    This  Court  now  possesses  all  the  Vice 

In  the  matter  Chancellor's  jurisdiction :  if  we  had  gone  before  him, 

BAaaov  showing  that  the  commissioners  had  miscarried,  he  would 

"'"*  A*df^^'  have  referred  it  back;  this  Court  did  just  the  same. 

ex  parte 

l/\hrmattcr  ^h^  Chief  Judge  :  —  He  would  have  ordered  the 
of  commissioners  to  ^^  review "  tlieir  taxation ;  but  if  the 

and  another.  ^^^  Chancellor  had  made  the  same  order  as  this  Court 
did,  excepting  all  bills  already  taxed  by  officers  of 
Court,  the  question  would  arise  which  is  now  before  this 
Court. 


Sir  George  Sose :  —  Was  the  objection  taken  before 
Mr.  Gregg  ?  Because,  if  so,  he  might  have  required 
further  directions  from  the  Court 

Per  Curiam  :'^The  Vice  Chancellor  especially  directed 
the  commissioners  to  tax;  he  then  adopted  their  tax- 
ation, and  made  an  order  for  payment  of  the  costs  so 
taxed.  This  Court  cannot  reverse  that  order.  More- 
over the  money  was  paid  seven  years  ago.  The  officer 
mistook  the  order  of  this  Court,  by  the  terms  of  which 
these  bills  were  expressly  excepted. 

Law  charges  Third  obfectton.  —  That  perdy  previous  and  partly 

plihi^ng^cret  ^^^^  Opening  -^he  commission,  and  before  the  choice  of 

ditor.  of  which  assignees,  but  after  the  bankrupt  had  stopped  payment 

afterwards  and  Committed  acts  of  bankruptcy,  the  solicitors  were  con- 

may  be  dlowed  suited  by  the  bankrupt  and  a  large  body  of  creditora  and 

the  assignees  as  ^q  provisional  assignee  as  to  700  hags  of  cotton,  worth 

just  allowances.  *  ^  o  » 


near  7,000i,  improperly  deposited  with  a  Mr.  Jt.  An'* 
derdofii  and  on  which  he  claimed  a  lien  to  the  full 
amount ;  and  in  and  about  that  matter  the  solicitors  in- 
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curred  a  bill  of  ]9/,  19^.  5rf.,  inclnding  tome  items  by  1837. 
order  of  the  provisional  assignee,  and  for  which  the  soli-  -^^ 
citors  claimed  a  lien  on  the  case,  opinions,  and  papers      Christy. 

referred  to  in  such  bill  of  costs :  that  on  issuing  the  com-  '"  ^^  matter 
mission,  the  solicitors  made  sudi  cases  and  opinions       Babbow 

available  for  the  benefit  of  the  creditors,  and  under  sane-  «n^  ^n'J***'^- 
tioQ  thereof  advised  the  seizure  of  the  cotton,  which  was       ex  parte 

done,  and  the  property  retained ;  and  no  persons  but  the  j^  the  matter 
creditors  derived  any  benefit  thereof:  Mr.  Gregg  dis-       _  ^^ 

•^  .        ^^  Babbow 

allowed  the  whole  191  19a.  M,  which  the  solicitors  sub-    and  another. 
mitted  he  ought  not  to  have  done. 

Mr.  Swamton  and  Mr.  O.  Anderdon :  —  These  items 
dearly  couki  not  be  allowed  as  part  of  the  petitioning 
creditor's  costs,  but  it  is  common  when  he  incurs  costs, 
of  whicli  the  creditors  generally  derive  the  benefit,  to 
allow  them  in  the  assignees  bills  as  "just  allowances.''  (a) 
All  the  subject  matter  in  respect  of  which  these  items 
were  incurred  has  been  realized  to  the  estate  through 
them* 

The  Chief  Judge  :  —  The  sum  is  made  up  of  items 
for  consultations,  opinions,  and  expenses  of  sizing  pro- 
perty and  keeping  it  till  tlie  assignees  were  chosen,  who 
then  retained  the  same. 

Mr.  Twiss  and  Mr.  Keene  contra* 

Per  Curiam : — The  Court  referred  to  Mr.  Gregg  bills 
of  costs  since  the  choice  of  assignees.  This  19/.  Ids.  bd. 
is  included  in   those  bills,  but  was  for  business  done 


(a)  In  such  accounts  the  said  prosecuting  such  commission,  ffff<2 

assignees  shall  be  allowed  to  re-  all  other  j tut  aUowances,  6Geo.4. 

tain  all  such  money  as  they  shall  c.  16.  s.  106. 
have  expended  in  suing  out  and 


92  CASES  IN  BANKRUPTCY. 

1837.  before  the  choice;  Mr.  Gr^r^  has  therefore  struck  the 

*  amount  out  of  the  bill,  not  on  any  principle  of  taxation, 

Christy.  ^^^  ^  ^oi  having  been  referred  to  him;  in  so  doing 

In  the  matter  jj^^  Gregg  is  correct  within  the  terms  of  our  order. 

Babrow  If  the  meaning  of  that  order  was  doubtful,  Mr.  Gregg 

^^  And^*^^''  ™'8ht  have  required  that  to  be  intimated  to  the  Court, 

ex  parte  and  the  order  rendered  clear*     As  so  long  a  period  has 

HaDFIELD.  1  1       •  ^1  •  1      •.         '11      I 

In  the  matter  ^i&psed^  since  the  money  was  paid,  it  will   be   proper 

^^  to  allow  the  19Z.  19s.  bd.  on   further  directions.     As 

Barrow        -m.r     ^^  % 

and  another.    Mr.  Gregg  has  not  taxed  the  19/.  19«.  bd.  no  exception 

lay  to  <<  taxation ;"  it  should  have  been  to  the  balance, 
thus, — ^  that  whereas  Mr.  Gregg  found  a  balance  of  /. 
against  the  solicitors,  which  was  partly  formed  by  de- 
ducting a  sum  of  19/.  19«.  bd.\  whereas  he  should  not 
have  so  deducted,  and  should  have  found  a  balance  of 
/.  only." 

Exception  disallowed,  but  the  19/.  19&  bd.  allowed  on 
further  directions,  subject  to  taxation. 

Where  four  Fourth  cbjection. — That  in  consequence  of  the  near 

'^^^""r'lhe*       approach  of  the  assizes  at  the  time  the  actions  and  peti- 
charges  for  four  tions  in  this  matter  were  pendinir,  and  of  the  various 

briefs,  &c.  are  r  o' 

proper.  proceedings  of  the  persons  opposing  the  claims  of  the 

assignees,  it  required  the  greatest  care  and  watching  by 
the  solicitors  and  their  agents,  to  detect  and  oppose  such 
proceedings ;  and  considering  the  large  sums,  the  great 
risk  of  the  assignees,  as  also  the  difficulty  at  that  period 
of  always  sectifing  the  mind  and  attention  of  counsel, 
the  solicitors  recommended  to  the  assignees  to  secure  the 
assistance  of  Mr.  Agar^  Mr.  i2o«e,  and  Mr.  Knight^  and 
Mr.  K.  Parker*  That  it  happened  on  two  or  three 
occasions  that  ex  parte  applications  to  the  Court  were 
detected  by  the  agents  of  the  solicitoi*s  constantly  watching 
in  Court,  and  defeated  by  immediately  instructing  one 
or  otlier  of  the  above  gentlemen  who  happened  to  be  in ' 
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the  Court  at  the  time.     That  it  is  well  known  in  practice        1837. 

that  the  omission  to  deliver  a  brief  to  counsel  retained         

forfeits  the  benefit  of  the  retainer^  and  the  person  giving       Chbisty^ 

such   retainer  cannot  afterwards  require  the  exclusive  ^"  ^^  matter 
assistance  of  such  counsel  in  preference  to  other  suitors,       Babhow 

Nevertheless  Mr.  Gregg y  although  he  allowed  the  re-  •nd  another, 
taining  fees,  disallowed  fees  paid  to  Mr.  Knight  and       ex  parte 

Mr.  Parker  with  briefs  on  an  application  made  on  the  ^^  the'^mauer 

7th  of  February  1829^  which  Mr.  Gregg  ought  not  to  of 

,  ,  *  Barrow 

have  done.  and  another. 

Mn  Swansicn  and  Mr.  O.  Anderdon :  —  Mr.  Gregg 
having  allowed  the  four  retainers  as  proper,  it  is  of 
course  to  ^low  four  fees  on  briefs ;  whenever  any  step  is 
taken  after  retainer,  briefs  must  be  delivered,  or  the 
retainer  fails. 


Mr.  Twiss  and  Mr.  Keene:  —  Some  of  the  briefs 
were  disallowed,  because  delivered  before  the  petition 
was  answered  for  hearing;  others  delivered  after  the 
orders  were  made ;  and  some  were  mere  precautionary 
briefs,  not  delivered  on  any  petition  or  motion,  but 
because  the  other  side  might  possibly  apply  ex  parte  to 
vary  the  order.  The  facts  being  before  Mr.  Gregg^ 
he  disallowed  the  briefi.  This  is  merely  a  question  of 
quantum^  on  which  the  Court  never  interferes  with  the 
decision  of  the  taxing  officer :  —  Fentan  v.  CricAett.  (a) 

Per  Curiam  :  —  This  is  not  a  taxation  between  party 
and  party,  but  between  solicitor  and  client;  therefore  if 
four  retainers  were  proper,  four  briefs,  or  none,  were 
proper  all  through. 

Exception  allowed. 


(a)  Fenton  v.  Crkkett,  5  Mad. 
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1837. 

Ex  parte 

Christy. 

In  the  matter 

of 

Bakrow 

and  another^ 

And 

ex  parte 

Hadfiitu). 

In  the  matter 

of 

Bar&ow 

and  another. 

It  seems  a  fee  is 
payable  to  coun- 
sel on  settling 
special  petitions 
in  txankruptcy. 

An  affidavit 
cannot  be  read 
as  to  practice. 


Fifth  cbf^im.'^That  Mr.  Gregg  had  disallowed  fees 
for  settling  special  petitions  of  importance,  and  of  such 
nature  as  to  require  settling  by  counsel,  whereas  he 
oc^t  to  have  allowed  them. 

Mr.  SwansUm  and  Mr.  O.  Anderdon :  -^  In  support 
of  this  exception  proposed  to  read  an  affidavit  by  a 
solicitor  aa  to  the  practice;  but  the  Court  refused  to 
hear  it. 

Mr.  Tieiss  and  Mr.  Keene  cited  ex  parte  Gray  (a), 
where  the  Court  would  not  allow  a  fee  to  counsel  for 
settling  a  petition. 

Per  Curiam: — -Ear  parte  Gray  (a)  was  between 
party  and  party.  As  this  point  is  of  great  importance, 
the  registrar  will  procure  a  certificate  from  the  proper 
officers  in  Chancery  as  to  the  practice. 


Jan.  16. 


This  day  the  Chief  Judge  read  the  following  cer- 
tificate : 

^  You  are  requested  to  certify  to  their  Honours,  the 
"  Judges  of  the  Court  of  Review,  what  the  practice  is, 
<*  in  the  Court  of  Chancery,  in  allowing  or  disallowing 
<<  the  feel  of  counsel  for  settling  petitions  in  causes 


(fl)  Ex  parte  Gray  (S.C.  1  Dea. 
105.)  In  this  case,  C.  of  R.^  July 
22, 1 835,  a  fiat  had  been  annulled 
with  costs.  This  day  a  motion 
was  made  objecting  to  the  dis* 
allowance  of  various  items  by 
Mr.  Gregg^  amongst  them  a  fee 
to  counsel  for  settling  a  petition ; 
but  the  Court  having  consulted 
Mr.  Greggt  who  was  in  Court, 


stated,  that  Mr.  Gregg  had  pro- 
ceeded in  the  usual  manner,  as 
was  admitted ;  and  that  therefore 
the  Court  would  not  disturb  the 
taxation  on  motion ;  and  tliat  if 
the  parties  objected  to  any  dis- 
allowances, they  must  present  a 
petition  of  exceptions  in  the 
usual  way. 
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**  and  in  lonacy,  on  a  taxation  of  costs  between  solicitor  1837. 

"  and  client.  ^ 

Sjt  parte 

^*  lo  compliance  with  the   above   request,   we  the  Chejbtt. 

"  undersigned  clerks  in  Court  certify  tfaat,  in  taxing  '"  the  matter 

«  costs  in  a  cause  as  between  solicitor  and  client^  the  Baxeow 

*«  fee  to  counsel  for  settling  petitions  is  only  allowed  *"  ^^ 

*^  when  the  petition  is  of  a  very  special  nature ;  but  ex  paru 

**  that  in  cases  in  lunacy,  the  fee  to  counsel  for  settling  |„  i^e  matter. 

<^  all  petitions,  excq[>t  those  of  course,  is  allowed.  ^^ 

<<  John  Baimbs,  and  anotUr. 
<<  RiCHAED  Mills, 
"  George  Gattt." 


Pier  Ckinam :  — -  Till  there  is  evidence  to  the  contrary 
the  Court  will  act  upon  this  certificate,  and  adopt  in 
bankruptcy  the  practice  in  Chancery  of  allowing  fees  on 
settling  petitions  of  a  special  nature.  It  is  very  im- 
portant that  the  practice  should  be  finally  settled  one 
way  or  the  other. 

Sixth  obfection. — Mr.  Gregg  disallowed  a  fee  of  68,  Sd.  Only  •mca.  m. 

for  attending  to  file  each  affidavit,  when  several  were  filing  Mvenl 

filed  at  the  same  time,  and  aftei*wards  for  office  copies  ^^aeTtae*  tf^ 

thereof,  and  examining  the  same.  filed  «tdiflferwt 

^  timoh  even  of 

the  flime  dmj,  it 
depeode  on  the 

Mr.  Swanstcn  and  Mr.  O.  Anderdon :  —  6«.  Sd.  should  drcunutances 
be  allowed  ibr  each  affidavit  filed,  though  more  than  one  ^  **  * 


encce  ere 


is  filed  at  one  time.     In  the  bills  of  costs  in  bankruptcy  "flowed. 
sanctioned  by  Lord  Lyndhurst,  under  the  head  <^  When 
a  petition  to  the  Lord  Chancellor  is  necessary,'^  the  fol- 
lowing appears :   "  Attending  to  file  affidavit,  and  after- 
wards for  office  copy,  6*.  8d."  (a) 


(a)  Mont,  ^  Mac.  1 55. 
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1837.  p^  Curiam :  —  The  table  of  costs,  called  Lord  Lynd- 

Ex  carte  ^^^^^*^9  ^as  not  intended  to  alter  the  practice,  it  was 

Chriiity.  merely  a  guide  to  commissioners ;  if  it  decided  the  prac- 

Qf  tice,  it  would  exclude  fees  for  settling  petitionsi  the 

BARaow  subject  of  the  fifth  exception;  moreover,  if  that  table 

And  intended  to  allow  more  than  one  charge,  it  would  have 

ex  parte  l)een  worded  thus : — "  Attending  to  file  affidavits,  each 

Haofield.  ^ 

In  the  matter  6«.  Qd.^*    This  is  a  general  question.   When  several  affi  > 

Barrow  davits  are  taken  at  one  time  Mr.  Gregg  allows  one  Ss.  8dl, 

and  another,  and  that  is  correct ;    if  various  affidavits  were  filed  at 

L*ndhurB?s  different  times  on  the  same  day,  it  would  depend  on  cir- 

tabieoffeesin  cumstances  whether  One  attendacne  or  more  should  be 


bankruptcy. 


allowed. 

Exception  overruled. 


Countr)' oom>  Seventh  objection.  —  It  has  long  been  customary  for 
if  necessary.  Commissioners  in  Manchester  to  hold  two  meetings  on 
hold  two  meet.  ^^  same  day  in  cases  of  emergency,  and  for  the  accom- 
same  day,  or  modation  of  parties.  In  this  case,  on  one  occasion  a 
ingtoadlf^r^ent  meeting  was  held  to  examine  a  Mr.  B.  Anderdon,  which 
hour  of  the  same  occupied  several  hours,  in  the  course  of  which  one  of  the 

day,  and  receive  ^  ' 

two  fees.  bankrupts  (against  whom  a  warrant  had  issued)  gave 

If  two  fees  are  notice  of  a  wish  to  be  examined  that  day,  whereon  the 
Sen  ^Se^  m  ^commissioners  appointed  a  second  meeting  for  that  pur- 
missionersmust  pose  at  the  close  of  Anderdon^s  examination,  which 
fore  the  Court,    meeting  was  held  at  half  past  six,  and  he  was  examined 

from  that  time  till  near  midnight,  being  left  in  custody 
of  the  messenger.  On  another  occasion  J3.  Anderdon 
having  been  examined  for  three  hours,  his  examination 
was  adjourned  till  three  the  same  day,  and  their  con- 
tinued: fees  were  paid  to  commissioners  and  counsel  for 
each  meeting.  Mr.  Gregg  disallowed  all  fees  for  the 
second  meetings,  which  was  excepted  to. 

Mr.  Stvanston  and  Mr.  O.  Anderdon :  —  If  the  com- 
missioners were  wrong  in  taking  two  fees  the  same  day 
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the  most  serious  consequences  ensue,  as  they  are  disqua-  1837. 
lified  from  ever  again  acting  by  6  Geo.  4.  c.  16.  s.  22  (a) ; 

therefore,  before  these  second  fees  are  disallowed,  the  CnaisTY. 

commissioners  must  be  served  with  the  petition.     The  In  the  matter 

adjournment  was  the  act  of  the  commissioners,  not  of  the  Babbow 

solicitor.     In  ex  parte  Kirby  {b)  Lord  Lyndhursi  says,  *"  ^^^  ^^' 

**  The  adjourned  meetings  must  be  considered,  not  as  c'  f<trte 

,.      .  .  ,  r  '  I  •  I  HaDFIELD. 

distmct  meetings,  but  as  tormmg  together  a  continued  jn  the  matter 
meeting.     The  mere  entry  of  an  adjournment  on  the       ^  ^^ 
proceedings  cannot  be  permitted  to  constitute  a  different    and  another 
meeting;"  but  this  refers  to  a  colourable  adjournment, 
for  the  unfair  purpose  of  gaining  two  fees,  there  being 
but  one  meeting  in  fact.     In  this  case  there  were  bond 
fide  two    meetings;    and   in    Bowles   v.   Perring   (c) 
Mr.  Justice  Burrough,  speaking  of  a  meeting  to  take  a 
mortgagees  account,  says,  "  From  ray  experience  as  a 
commissioner   I   do  not  hesitate  to  say,  that  separate 

(a)  That  the  said  commission-  meeting,  he  may  receive  a  fiir- 

ers  shall  be  paid  the  fee  of  20s,  ther  fee  of  20f .  for  every  such 

each    commissioner    for    every  meeting ;    and    every   commis- 

meeting,  and  the  like  sum  for  sioner  who  shall  receive  from  the 

every  deed  of  conveyance  ex-  creditors  or  out  of  the  estate  of 

ecuted  by  them,    and  for    the  the  bankrupt   any  further  sum 

signature  of  the  bankrupt's  cer-  than  as  aforesaid,  or  who  shall 

tificate;  and  where  any  commis-  eat  or  drink  at  the  charge  of  the 

sion  shall   be  executed  in  the  creditors,  or  out  of  the  estate  of 

country,  every  commissioner,  be-^  the  bankrupt,  or  order  any  such 

ing  a  barrister  at  law,  shall  re«  expense  to  be  made,  shall  be  dis- 

ceive  a  further  fee  of  20t.  for  abled  for  ever  from  acting  in 

each  meeting;  and  in  case  the  such  or  any  other  commission* 

usual  place  of  residence  of  such  6  Geo.  4.  c.  16.  s.  22. 

commissioner,  being  a  barrister,  (b)  Et  parte  Kirbt/,  MonL  Si 

is  distant  seven  miles  or  upwards  Mac,  405.     See  page  414. 

from  the  place  where  such  meet-  (c)  Howies  v.PerringySMoore, 

ings  are  holden,  and   he  shall  296.   S,C,  2  Brod^^j;  Bing.  4 57- 
travel  such  distance  to  any  such 

Vol.  III.  h 
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ld3T.        meetings  may  be  held  for  purposes  of  this  description  in 
the  course  of  the  same  day." 

Ex  parte 
Chbisty. 

In  the  matter       j^^    Twi8»  and  Mr.   O.  Afiderdm :  —  It  is  not  ad- 
of 
Barrow       mitted  that  the  adjournment  was  the  act  of  the  commis- 

^"^And'**^'^*    sioner.      As  to   the  fee  for  the  meeting  to   take  the 
ex  parte      bankrupt's  surrender,  it  is  admitted  that  it  should  have 
In  the  matter  '^^  allowed,  being  quite   a  distinct  matter,   like  an 
of  audit  and  a  dividend  meeting,  or  a  meeting  for  proofs 

and  another,  generally,  and  another  to  take  a  mortgagee's  accounts ; 
but  the  fee  for  the  adjournment  of  the  same  meeting 
was  improper.  It  is  said  the  commissioners  should  be 
served.  Are  counsel  alsa  to  be  served  when  their  fees 
are  objected  to?  It  was  decided  in  ex  parte  Inman  (a) 
ihat  the  solicitor  must  pay  the  costs  of  taxation  where 
the  bill  was  reduced  more  than  one  sixth  by  disallow- 
ance of  extra  fees  paid  commissioners  for  travelling 
expenses. 

The  Chief  Judge  : — My  opinion  turns  on  the  circum- 
stance that  the  adjournment  was  the  act  of  the  commis- 
sioners themselves,  in  which  case  the  solicitor  was  bound 
'to  pay  them  the  fees,  and  they  must  be  brought  before 
the  Court  if  their  act  was  improper;  it  might  be  dif- 
ferent if  the  solicitor  had  himself  called  a  second  meeting 
on  the  same  day.  As  it  is,  the  sums  should  be  allowed 
the  solicitor,  without  prejudice  to  going  against  the  com- 
missioners. The  registrar  appears  to  have  disallowed 
the  fees  for  adjournments  on  a  general  rule,  founded  on 
the  fear  of  abuse;  but  that  is  not  correct,  each  case 
should  depend  on  its  own  circumstances.  Primd  facie  1 
shall  assume  the  adjournments  were  proper. 


(a)  Ex  parte  Inman,  Bticky  129. 
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Sir  John  Crass:  —  Any  order  made  in  this  matter  in        1837. 

the  absence  of  the  commissioners  will  be  inoperative  as  to         "^""^ 

them.     The  party  objecting  to  the  fees  for  the  adjourned       Christy. 

meetings  knew  the  circumstances  under  which  they  were  '°  ^**®  matter 

taken,  but  does  not  state  any  facts  in  support  of  Mr.       Barbow 

Gregg's  certificate,  showing  that  the  adjournment  was  *"  ^^^  ^^' 

improper.      1  concur  with  the  Chief  Judge  that  the       «'  p^rie 

•  .  ,      .  Hadfield. 

registrar  was  erroneous  m  actmg  on  a  general  rule.  Jq  |he  matter 

of 

Sir  George  Base: — If  fees  are  improperly  paid  thev       Barrow 
II  111  I  1         f     ^  «\     "^  another. 

must  be  brought  back  to  the  estate ;  but  the  Court  would 

not  act  without  calling  on  the  commissioners  to  show 
cause  why  they  should  not  refund.  If  the  solicitor 
actually  paid  the  fees  it  ceases  to  be  a  question  of  taxa- 
tion ;  it  then  becomes  the  act  of  the  commissioner ;  the 
solicitor  cannot  say  to  the  judge,  **  I  refuse  to  pay  your 
fees."  In  general,  therefore,  all  that  the  taxing  officer 
has  to  do,  when  taxing  a  bill  in  which  payments  to  com- 
missioners occur,  is  to  see  that  the  fees  were  actually 
paid.  The  state  of  circumstances  may  be  such  as  to 
justify  the  taxing  officer  in  disallowing  (for  it  is  not, 
strictly  speaking,  taxing,)  second  fees  on  an  adjourn- 
ment to  the  same  day.  The  abstract  principle  applicable 
to  the  general  question  is,  that  a  mere  adjournment  of  a 
meeting  to  the  same  day  does  )iot,  of  itself,  entitle  to  a 
second  fee;  to  do  that,  circumstances  must  exist  to  war- 
rant the  adjournment  and  second  fee.  The  presumption 
is  in  favour  of  the  propriety  of  the  adjournment,  and  in 
this  case  there  is  nothing  to  displace  that  presumption ; 
it  might  be  displaced  either  by  circumstances  appearing 
on  the  registrar's  certificate,  or  on  facts  stated  on  affidavit 
and  before  the  registrar. 

Exception  allowed,  witliout  prejudice  to  the  peti- 
tioner's right  to  proceed  against  any  person  or  persons 
to  recover  the  fees  in  question. 

H   2 
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1837.  Eighth  Objection. — At  the  various  meetings  the  soli- 

citors  had  employed  and  chanred  for  two  clerks,  which 

Ex  parte  ^    ^  ®  . 

Christy.       ^^re  necessary  from  the  number  of  witnesses  and  general 
In  the  matter  amount  of  business;  at  one  or  two  meetings  Mr,  Gregg 
Barrow       allowed  one  clerk's  attendance  only ;  at  the  others  he 
""'^And^**^'^    did  not  allow  any  clerk's  attendance. 

ex  parte 

In  the  matter       Mr.  Swatision  and  Mr.  O.  Anderdon:  —  The  disallow- 

„  ^^  ance  of  the  extra  clerks  was  wronff.     Lord  LyndhursVs 

Barrow  .  ^  ^ 

and  another,    table  of  costs  allows  extra  clerks  when  necessary;  and 
Only  one  pound  such  was  the  case  at  the  public  meetings,  and  in  practice 

is  allowed  for  ,  .  . 

the  solicitor  and  a  clcrk  is  allowed  even  at  private  meetings. 

clerk  at  meet- 
ings, unless 

special  cause  Mr.  Twiss  and  Mr.  Keene  contra. 

shown. 

Mr.  Gregg  disallowed  a  clerk  at  private  meetings  when 
counsel  attended,  because  then  the  solicitor  himself  is 
sufficiently  disengaged  to  be  able  to  take  down  the  depo- 
sitions. At  some  of  the  public  meetings  the  commis* 
sioners  allowed  two  clerks  at  bs.  each,  and  Mr.  Gregg 
has  allowed  one  clerk  at  10^.,  which  comes  to  the  same 
thing. 

Per  Curiam:  —  \^vA  Lyndhursfs  table  allows  \L  for 
the  solicitor  and  clerk,  and  an  extra  clerk  is  only  to  be 
allowed  when  special  necessity  is  made  out.  Mr.  Greg^s 
finding  is  sufficient  evidence  of  the  general  practice,  and 
the  allowance  or  not  of  the  extra  charge  on  particular 
occasions  was  a  subject  proper  for  his  discretion. 

Objection  overruled. 
Adrertisemenis       NinLh   Objection,  —  It  was  usual  and  customary  in 

in  the  proyincial    t.»        ,  i     i         n  i     i  i 

papen,  as  well     Manchester,  and  therefore  expected,  that  the  meetings 
mrtaUo^roi "^'  and  also  the  advertisement  of  the  bankruptcy  should. 
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after  the  choice  of  assignees^  be  again  inserted  in  the  1837. 

Manchester  papers,  which  are  more  generally  circulated  — 

than  the  Gazette.      Mr.  Gregg  disallowed  the  charges,  Chmsty. 

which  he  ought  not  to  have  done.  ^"  ''*®  matter 

Baerow 
Mr.  Swanstm  and  Mr.  O.  ^n&rdwi :  —  The  adver-    and  another. 

tisements  in  the  country  papers  for  the  meetings  for  the      ex  parte 

last  examination  of  the  bankrupt,  the  audit,  and  dividend  ]„  ^^^  matter 

meetings,  have  been  disallowed.  ^^ 

Barrov 
and  another. 

Per  Curiam :  —  There  appears  to  exist  a  practice  in 
Manchester  to  re-insert  in  the  country  papers  these  ad- 
vertisements already  in  the  Gazette.  Mr.  Gregg  dis- 
allowed these  on  a  genend  rule.  Solicitors  must  for  the 
future  take  notice  that  this  will  not  be  allowed.  In  this 
case,  which  must  not  be  taken  as  a  precedent,  it  would 
be  a  hardship  to  the  solicitor  to  disallow  the  charges,  as 
he  acted  on  a  practice  heretofore  general  at  Manchester, 
and  therefore 

.  Exception  allowed. 

TefUh  Direction. — Two  of  the  assignees  being  unable  An  assignee 
to  attend  the  audit,  the  solicitor  prepared  for  them  the  iSe't^IttenT 
usual  affidavit  on  such  occasions.     Mr.  Gregg  disallowed  the  audit,  makes 

an  affidavit, 

the  fees  thereof,  which  was  objected  to.  must  person- 

ally pay  the 
costs  thereof. 

The  Chief  Judge: — The  assifimees  oui^ht  personallv  QM^eBstothe 

1  1-  1.        •      J-  1       •  L    r         1     .  validity  of  an 

to  attend;  when  that  is  dispensed  with  for  their  con-  audit  passed  on 
venience,  they  must  pay  the  costs  thereof,  by  analogy  to        *^^**  ^ 
the  practice  as  to  the  petitioning  creditor,  who  pays  costs* 
of  the  application  to  dispense  with  his  personal  attend- 
ance at  the  opening  the  fiat. 


(a)  An  order  of  Court  should  be  obtained.    See  ex  parte  Heather'^ 
ley^  ante,  page  28. 
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1837. 

Ex  parte 

Chbibty 

In  the  matter 

of 

Barrow 

and  another* 

And 

e.v  parte 

IlADnSLD. 

In  the  matter 

of 

Barrow 

and  another. 


Sir  John  Cross :  —  It  is  in  fact  imperative  on  a)l  the 
assignees  to  attend  personally  at  the  audit  meeting. 
Mr.  Gregg  is  correct. 

Sir  George  2?(wg;— What  authority  have  commis- 
sioners to  substitute  an  affidavit  for  the  personal  exami- 
nation expressly  directed  by  the  6  Geo.  4.  c.  16.  s.  106? 
The  act  appears  to  exclude  any  such  affidavit.  Before 
yfhom  is  such  affidavit  sworn,  and  what  authority  has 
any  person  to  swear  the  deponent,  and  what  is  the 
value  of  the  affidavit  when  sworn  ?  In  my  opinion  it  is 
mere  waste  paper,  and  I  think  that  it  would  be  ground 
to  open  any  audit,  that  it  was  passed  witiiout  the  personal 
attendance  and  examination  of  the  assignees. 

Objection  overruled. 


AOer  a  bill  has 
iMeri  referred 
for  taiation 
erroneous  OTer- 
eharges  inserted 
by  mistake  can- 
not be  with- 
drawn by  the 
parties,  so  as  to 
be  excluded 
from  the  cal- 
culation of  the 
one  sixth. 


Upon  a  general 
exception,  re- 
ferring to  a 
Inched ule,  the 
Court  will  hear 
exceptions  in 
principle  only. 


Eleventh  ob^ction. — When  before  Mr.  Gregg  it  was 
discovered  that  the  solicitors  had  inserted  items  by  mis- 
take, which  ought  not  to  have  been  inserted,  and  had 
omitted  others  by  mistake.  Mr.  Gregg  refused  to  strike 
out  the  one  or  allow  the  other  class  of  items ;  both  which, 
it  was  objected,  he  ought  to  have  done. 

Per  Curiam :  —  The  solicitor  presents  n  bill,  which  is 
ordered  to  be  taxed ;  when  before  the  taxing  officer,  the 
solicitor  wishes  to  add  some  items:  that  cannot  be  allowed. 
This  Court  ordered  the  bill  to  be  taxed  as  it  stood  at 
the  time. 

Objection  overruled. 

Twelfth  objection.  —  That  under  the  circumstances 
aforesaid  Mr.  Gregg  has  improperly  disallowed  several 
sums  relating  to  the  matters  aforesaid,  appearing  in  the 
bill  of  costs  carried  in  before  him,  and  to  which  the  solir 


CASES  IN  BANKRUPTCY.  Ms 

citors  crave  reference,  in  addition  to  such  pardcularg  as  ]t83T. 

are  set  forth  in  a  schedule,  (a)  " 

When  this  exception  was  opened,  some  discussion  took  ChrutTT 

place  as  to  what  items  in  the  schedule  could  and  what  ^°  ^®  matter 

could  not  be  submitted  to  the  judgment  of  the  Court,  Baekow 

who  decided  that  if  any  of  the  items  contained  a  question  *""  another. 

of  principle  the  Court  would  hear  the  objection  to  its  ex  parte 

disallowance,  but  that  otherwise  it  could  not  i^  ^^  matter 

of 

Mr.  Swanston :  —  An  item  pf  68.  Sd.  is  charged  for    and  another, 
attending  Mr.  Johnston  when  he  was  not  at  home.    This  Itseemithatan 
is  disallowed  on  a  general  principle  not  to  allow  any  should  not  bt 
charge  for  attendances  from  which  no  good  arose.  merel^^u 

no  benefit  aroM 

Mr.  Twiss:  —  There  is  no  evidence  that  the  disal- 
lowance is  on  that  ground,  and  Mr.  Gregg  is  the  proper 
judge  of  the  propriety  of  such  charges,  as  he  would  be 
of  what  witnesses  should  be  allowed ;  Skelion  v.  Sea- 
ward. (6) 
• 

Per  Curiam : — There  is  no  evidence  of  the  reason  why 
this  68.  Qd.  was  disallowed ;  if  therefore  the  parties  can- 
not agree  as  to  this  we  must  require  the  attendance  of 
the  registrar  to  state  to  the  Court  how  the  fact  was. 

Sir  George  Rose : — The  question  is  not  what  is  profits 
able,  but  whether  it  is  properly  done. 


This  question  stood  over. 

Mr.  Swanstont  by  permission  of  the  Court,  proceeded      Jan,  20. 
to  re-open  the  eleventh  exception. 

(a)  See  Appendix. 

(6)  Skcilon  \,  Seward,  1  Dowl.,  Pr.  Ca.  411. 
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1 837.  Mr.  Swanston : — A  sum  fdr  fees  is  twice  charged  clearly 

-"  by  mistake.     fPer  Curiam :  —  There  is  no  evidence  of 

CftRiRTY.      that.]     Affidavits  can  immediately  be  filed. 
In  the  matter 

of  Per  Curiam : — It  is  too  late :  affidavits  cannot  now  be 

Barbow  ^  ^       . 

and  another,    filed.    The  solicitor  will  of  course  allow  for  the  amount; 
^arte       therefore  it  can  only  become  material  as  to  the  costs  of 
Hadfield.     taxation,  and  as  perhaps  that  will  be  decided  indepen* 
^£  dently  of  these  fees,  this  question  may  stand  over ;  but  if 

Bai^ov  jt  becomes  material  as  to  costs,  the  Court  probably  would 
not  allow  the  solicitor  to  deduct  it,  unless  on  terms  of 
its  being  reckoned  in  the  bill  as  if  not  deducted ;  other- 
wise the  petitioner,  an  innocent  party,  might  have  to 
pay  tlie  costs  of  taxation.  Let  this  point  stand  over  till 
after  taxation. 

March  23.  The  parties  iiaving  again  been  before  Mr.  Gregg,  and 
it  having  been  settled  what  items  in  the  schedule  (a) 
should  be  allowed,  the  petitions  were  now  in  the  paper 
again  to  be  finally  disposed  of. 

Afterabillhas      °  .      .      ,         ^    .  ,      , 

been  referred  The    principal    questious    now    were,    1st,   whether 

erroneoiw  over-  ^^'  ^^^99  should  have  included  in  the  account  taxed 
charges  inserted  Qff  (which  made  UD  the  one  sixth)  certain  double  chari^es 

by  mistake  can-   .  .  .  ^  ,. 

not  be  with-  inserted  twice  by  mistake  ?  It  appeared  that  the  soli- 
par  ties,  so  as^to  ci tors,  after  the  petition  to  tax  was  presented,  wrote  a 
i>e  excluded        letter  Dointins^  out  the  fact  of  these  accidental  double 

from  the  cal-  /» 

culationofthe  charges,  but  the  order  of  reference  for  taxation  did  not 
tweenVhewlir  contain  any  special  directions  on  that  point.  And,  2d, 
citor  and  the      whether,  in  calculating  the  one  sixth,  Mr,  Gregg  should 

estate* 

Diss,,  C.  J.  have  taken  into  calculation  items  which  had  already  been 
On  taxation  of   disallowed  in  the  bills  as  taxed  by  the  commissioners. 

a  bill,  items  dis- 
allowed by  the         Mr.  Swanston  and  Mr.  O.  Anderdm :  — 

commissioner, 

and  again  taxed  The  amount  of  these  sums,  which  were  charged  twice 
intheoncsixtli.  ^J  accidental  clerical  errors,  ought  not  to  be  included  in 

(rt)  See  Appendix. 
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the  amount  taxed  off,  in  calculating  the  one  sixth,  on         1887. 

which  the  costs  of  taxation  depend,  as  Mr.  Gregg  should         

have  deducted  the  amount  from  the  bills  before  he  pro-      Christy. 

ceeded  to  taxation..    In  Marshall  v.  Lord  Oxford  (a)  ^"  ^^^  ^^^^^^ 

the  solicitor,  with  the  master's  permission,  struck  out       Barbow 

items  inserted  by  mistake;  the  bills  were  then  taxed, and  And 

less  than  one  sixth  taxed  off:  but  if  the  items  struck  out       ^'  P^'^*^ 

had  been  included  more  than  one  sixth  would  have  been  in  the  matter 

taxed  off;  and  it  was  held  that  the  solicitor  miffht  so       ^  ^^ 

^  Barrow 

deduct  the  items  inserted  by  mistake,  and  that  as  after  and  another, 
such  deduction  one  sixth  was  not  taxed  off,  the  solicitor 
was  not  to  pay  the  costs  of  taxation.  And  in  Rigby  v, 
Edwards  {b)  a  part  of  a  bill  was  struck  out  before  tax- 
ation, and  the  Vice  Chancellor  (b)  decided  it  was  to  be 
included  in  the  calculation  of  the  one  sixth;  but  on 
appeal  this  decision  was  reversed,  (c) 

In  Mills  V.  Revett  ((i)  the  Court  refused  to  require  an 
attorney  to  pay  the  costs  of  taxation,  where  the  deduction 
was  owing  to  the  disallowance  of  the  whole  of  one  bill. 
And  so  in  the  Common  Pleas,  the  solicitor  does  not  pay 
costs  when  the  bill  is  reduced  more  than  one  sixth  by  " 
the  disallowance  of  a  whole  branch  of  a  bill ;  White  v. 
Milner.  (e) 

Moreover  Mr.  Gregg  calculates  the  amount  taxed  off 
on  the  gross  amount  of  the  bills  as  originally  delivered, 
before  they  were  taxed  by  the  commissioners,  whereas 
the  bilk  referred  for  taxation  were  the  bills  as  taxed  by 
the  commissioners.      Mr.  Gregg  has  disallowed  many 

items  which  had  already  been  taxed  off  by  the  commis- 

•■•*■■'""'  — ~ " — 

(a)  Marshall  v.  Lord  Oxford^  (d)  Mills  v.  Revett^  5  Ncv,  i 

5  Sinu  456.  Man.  767.    S.  C.  1  Add.  S^  Ellis, 

(6)  Rigby  v.  Edwards,  5  Mad.  856. 

20.  (e)  White  v.  Milner,  2  Hen.  Bl. 

(c)  HeeBeameisCostSfZOlwad  557. 
585. 
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1637.        sioners,  and  these  sums  ought  not  to  be  included  in  cal* 

—         culating  the  one  sixth* 
Ex  parte 
Christy. 

In  the  matter      Mr.  Twiss  and  Mr.  Keene  contrd\—T\\e  one  sixth 
of 
Bairow       is  the  amount  deducted  from  the  amount  of  the  bills 

*°**And'''*'^'    referred  for  taxation;   and  as  these  bills  when  referred 

e»  parte       contained  the  double  charges,  and  as  no  special  direc- 

In  the  matter  ^^"^  touching  these  items  were  contained  in  the  order, 

of  Mr.  Gregg  could  not  do  otherwise  than  strike  them  out 

Barrow 
and  another.    ^^  ^^  hill,  and,  having  done  so,  could  not  avoid  including 

the  amounts  in  the  sum  taxed  off.  Besides  which  it 
cannot  be  allowed  on  general  principles ;  for  though  the 
observation  does  not  apply  to  the  present  solicitors,  yet 
it  would  be  dangerous  to  allow  parties  to  take  the  chance 
of  charging  twice  over ;  and  then,  on  finding  a  petition 
to  tax  presented,  write  and  say,  **  We  have  discovered 
errors,"  &c.  As  to  the  items  taxed  off  by  the  commis- 
sioners, a  fact  conclusive  against  the  solicitors  is  that 
Mr.  Gregg  has  actually  restored  to  the  YAW  some  of  the 
items  disallowed  by  the  commissioners,  and  for  which 
the  solicitors  have  had  credit  in  calculating  the  one  sixth, 
and  therefore  items  struck  out  roust  be  equally  included* 

The  Chief  Judge  :  —  My  opinion  differs  from  that 
of  my  colleagues  on  one  point.     I  agree  with  them  that 
the  bills,  when  referred  for  re-taxation,  should  be  looked 
at  as  being  taxed  for  the  first  time.     Whenever  a  bill  Is 
sent  to  Mr.  Gregg  for  re^taxation  he  always  acts  as  if 
he  was  taxing  for  the  first  time ;  but  then  I  think  this 
principle  should  be  carried  all  through,  and  that  the 
solicitor  should  not  because  the  bills  are  paid  be  placed 
in   a  worse  situation,  and  refused   the  opportunity  of 
withdrawing  accidental,    incorrect  charges,  which    he 
might  have  done  when  before  the  commissioners.     From 
these  bills  Mr.  Gregg  has  taxed  off  685/.^  more  than 
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one  sixth ;  but  the  Court  has  allowed  some  items  disal-         1937. 
lowed  by  him,  so  that  two  sums  of  65i  and  6/.  become       „ 

•'  Ex  parte 

of  the  first  importance.     As  to  the  55/.  the  question      Christy. 

is,  whether  the  items  should  be  treated  as  taxed  off,  or  '"  the  matter 
withdrawn  ?  The  items  composing  this  55/.  were  intro-       Barrow 
duced   into  the  original  bill  clearly  by  mistake,  being    ""   ^^^  ®  * 
double  charges ;  and  when  closer  attention  was  called  to      j'  P^^ 
the  bill  by  the  petition  for  taxation,  another  clerk  went  in  the  matter 
through  the  bill,  and  pointed  out  the  errors.     The  bills       „  ^^ 
were  ordered  to  be  taxed,  but  the  order  contained  no    and  another, 
unusual  terms ;  properly  these  items  should  have  been 
deducted  in  the  order,  then  the  petitioner's  attention 
would  have  been  aroused,  and  he  would  have  worked  the 
order  at  the  peril  of  costs.     Care  should  hare  been  taken 
that  these  items  were  struck  out  before  the  bill  was 
taxed;  strict  justice  appears  to  have  required  this;   if 
Mr.  Gregg  had  so  struck  out  the  items,  Marshall  v.^ 
Lord  Oxford  (a)  would  have  been  a  precedent.    I  would 
therefore  give  the  petitioner  the  costs  of  the  petition  and 
proceedings  up  to  the  time  the  errors  were  pointed  out ; 
but  I  would  not  give  tlie  costs  of  taxation.     But  my 
colleagues  are  of  a  different  opinion  as  to  these  latter 
costs.     This  petition,  however,  does  not  come  strictly 
under  6  Geo.  4.  c.  16.  s.  14.,  but  under  the  general  juris- 
diction ;  and  as  the  solicitors  only  found  out  these  errors 
after  the  petition  was  presented,  I  feel  less  difficulty  in 
the  costs  being  given  in  the  face  of  Marshall  v.  Lord 
Oxford  (a).     After  the  lapse  of  so  long  a  period^  and  as 
the  bills  have  been  paid,  it  will  be  rather  hard  to  make 
the  solicitors  pay  the  costs ;  and  if  the  petitioner  would 
consent,  perhaps  the  costs  might  be  divided.    The  Court 
of  King's  Bench  is  much  more  strict  in  these  cases; 
there,  after  the  lapse  of  a  month,  the  petitioner  pays  the 

costs,  though  more  than  one  sixth  is  taxed  off. 

■•  - 

(a)  MarthaU  v.  Lord  Oxford,  5  Sim,  456, 
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1837.  Sir  John  Cross:  —  The  registrar  certifies  that  more 

""**"         than  one  sixth  is  taxed  off;  the  solicitor  denies  this,  de- 

CHRistY.      daring  that  there  are  two  classes  of  items  making  up  the 

In  the  matter  ^^^  sixth,  some  of  which  were  already  taxed  off  by  the 

Barrow       commissioners,  and   therefore  were   not  taxed  off  by 

And  ^^*    ^'*'  ^^99y  ®"^  othere  which  were  double  charges,  in- 

ex  parte       troduced  clearly  and  confessedly  by  mistake,  and  which. 

In  the  matter  though  deducted  from  the  bill,  could  not  be  said  to  have 

n  ^^  been  taxed  off.     As  to  the  items  already  struck  out  by 

Barrow  /.        .  it 

and  another,    the  commissioners,  my  first  impression  was  that  this  was 

wrong ;  an  impression,  however,  which  was  removed  the 
moment  I  found  that  Mr.  Gregg  had  allowed  and  re-> 
stored  other  items  struck  out  by  the  commissioners,  and 
for  which,  so  allowed,  the  solicitors  had  received  the 
benefit  in  calculating  the  one  sixth.  Then  as  to  the 
withdrawn  items;  on  that  question  there  is  the  certifi- 
cate of  Mr.  Gregg  in  favour  of  the  petitioners,  and 
nothing  which  has  been  said  convinces  me  that  the  cer- 
tificate is  not  correct. 

Sir  George  Base :  —  It  is  not  necessary  to  decide  how 

far  the  cited  cases  apply  to  the  question  now  before  the 

Court,  though,  if  this  were  an  ordinary  case  of  taxation, 

probably  they  would  have  been  precedents ;  but  in  this 

Court,  and  in  cases  between  the  solicitor  and  the  estate, 

the  cases  cited  are  not  binding  as  to  the  one  sixth,  though 

that  rule  is  indeed  usually  adopted  here  as  a  convenient 

Cases  may  arise   ^^  of  practice,  but  nothing  more.     In  this  Court  cases 

as  between  the    might  arise  as  between  the  solicitor  and  the  estate,  where 

estate,  where      costs  would  be  givcn  against  the  solicitor,  though  less 

^'^j.JJ^JJlJi^j   than  one-sixth  were  taxed  off.     It  must  be  remembered 

the  solicitor,       that  the  petitioners  came  on  behalf  of  the  estate;  sup- 
though  less  than  1         f       f        1.  .  ,.  .       ,        .     , 
one  sixth  was      pose,  then,  that  the  solicitors,  discovering  the  mistake  as 

***"*    '  to  the  double  charges,  applied  to  the  petitioner  to  stay 

proceedings^  and  offered  to  pay  the  costs  up  to  that  time, 
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would  it  not  have  been  the  petitioner's  duty,  represent-        1837. 
ine  the  estate,  to  have  refused  that  offer?     The  bills       ^ 

^  ,  .       .         ^'  parte 

were  taxed  by  the  commissioners  in  a  method  which  is      Christy. 

admitted  to  have  been  mistaken, — as  they  passed  over    "     ^o™*^  ^ 

erroneous  double  charges,  —  and  there  might  be  more       Barrow 

«  t        r       '  111  1  1^       And  another. 

errors  not  pomted  out ;  therefore  it  would  have  been  the  ^^^d 

duty  of  the  Court  either  to  send  to  the  commissioners  to      _f*  P^*^ 
.         ,    .  .  .  «.  «  Hadwrld. 

review  their  taxation,  or  to  its  own  officer.     However  in  the  matter 

hard  it  may  be  on  the  solicitor,  the  estate,  or  those  re-       » 

presenting  it,  must  be  protected  from  the  consequences    and  another. 

of  these  errors.     After  the  bill  is  paid,  can  the  solicitor 

plead  mistake  ?     Is  it  not  a  case  in  which,  to  use  the 

words  of  a  celebrated  minister,  ^^  there  is  no  mistake, 

there  can  be  no  mistake,  and  there  shall  be  no  mistake." 

Could  the  Court  have  interposed  with  propriety  on  any 

motion  to  direct  the  taxing  officer  to  deduct  the  amount 

of  these  errors  from  his  calculation  of  the  one  sixth  ?  Why 

IS  the  successful  petitioner  to  pay  costs  ?     I  am  indeed 

reluctant  to  throw  the  costs  on   these  .solicitors,   and 

should  be  glad  to  see  them  allowed  out  of  the  estate,  by 

consent;  without  such  consent  the  order  must  be  made, 

with  the  costs  of  the  petition,  and  of  and  incidental  to 

the  taxation,  to  be  paid  by  the  solicitors. 

The  order  made  was  as  follows: — Let  the  costs  of  the 
petitioner  Christy  of  his  original  petiuon  not  before  or- 
dered (with  the  exception  of  the  costs  of  the  assignees 
which  are  to  be  paid  out  of  the  estate),  his  costs  of  the 
taxation,  and  of  and  incidental  thereto,  and  of  the  peti- 
tion to  confirm  Mr.  Gregg^s  certificate,  all  be  paid 
personally  by  the  solicitors,  HadfiM  and  Co.  No  costs 
on  either  side  of  Hadfield  &  Co's  petition  of  exceptions. 
If  the  parties  consent,  the  costs  of  both  sides  of  this  peti- 
tion may  come  out  of  the  estate^  but  that  not  to  form 
part  of  the  order. 
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C.  of  R.       Ex  parte  ELLIOTT.— In  the  matter  of  JERMYN. 
JiVfL  24, 

March  22,     |  jj£  petitioner  resided  at  Birmingham,  and  kept  a 

warehouse  in  London,  where  he  employed  the  bankrupt 

no  proof  oQ  a      to  Sell  goods  and  receive  the  money,  &c.  The  bankrupt, 

b^!^rL    b«^een  January  1834  and  February  1836,  in  the  course 

fore  prowcu-      of  his  employment,  received  from  divers  debtors  of  the 

tion*  ...  . 

petitioner  various  sums  amounting  to  4002.  Vis.  \ld^ 

of  teUiurte^  which  were  applied  by  the  bankrupt  to  his  own  use,  which 
tween  Uie  ^ii^as  discovered  in  February  1836.  Whereupon  the  peti- 

iMitiet  procc^-  *  r 

ctttioo  18  pre-  tioner  applied  to  the  bankrupt,  who  admitted  the  fact, 
ou  be  no^  ^^'^  furnished  an  account  of  the  particulars  of  the  sums 
proof,  (a)         received  and  misapplied.     Tlie  petitioner  did  not  use 

any  threat,  or  intimate  any  intention  of  taking  proceed- 
ings of  a  criminal  nature,  but  treated  such  receipts  as  a 
breach  of  trust,  and  as  a  debt  It  was  thereupon  agreed 
that  the  bankrupt,  with  one  Harriett  Gard  as  his  surety, 
should  execute  a  joint  warrant  of  attorney  to  the  peti- 
tioner  for  securing  the  amount  due,  on  an  arrangement 
that  20/.  per  week  should  be  paid.  A  joint  warrant  was 
given,  dated  9th  February  1836,  for  securing  all  sums 
then  owing  to  the  petitioner,  to  the  extent  of  500/.,  and 
judgment  was  afterwards  entered  up.  25L  only  was  paid 
under  this  arrangement  In  August  1836  the  bankrupt 
married  Harriett  Gard*  In  October  1836  the  bankrupt  * 
came  to  a  further  account  with  the  petitioner  on  the 
footing  of  the  before-mentioned  receipts,  and  certain  sub- 
sequent transactions  between  them,  including  10/.  then 
advanced,  and  a  balance  of  411/.  Is.  9d.  was  found  due 
to  petitioner.  On  the  12th  of  October  1836  execution 
issued  on  the  judgment,  and  the  petitioner  took  a  bill  of 
sale  from  the  sheriiT.     Upon  execution  being  levied,  the 


(a)  See  1  Mont.  ^  Ayr.^  Bankrupt  Laws,  164,  title  <* Fraud;"  and 
166,  title*' Illegal  Debt." 
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landlord  distrained  for  78/.  15^.  for  half  a  year's  rent,        1837. 
which  the  petitioner  paid  out  of  his  own  monies,  which 
sum  was  allowed  by  the  sheriff  in  the  amount  or  consi-       Eluott. 
deration  of  the  bill  of  sale.     The  bankrupt  was  present  ^°  the^^matter 
at  the  time  of  such  payment,  and  acquiesced  in  the  same,       Jebmtv. 
but  the  petitioner  did  not  pay  at  his  actual  request.  The 
petitioner  also  paid  the  sheriff  S2L  3s.  expenses  of  the 
levy.  On  the  4th  of  November  1836  a  fiat  issued  against 
the  bankrupt,  on  an  act  of  bankruptcy  committed  pre- 
viously to  the  execution,  so  that  the  execution  could  not 
be  sustained,  and  the  messenger  entered  into  possession. 
The  petitioner  attended  to  prove,  but  his  proof  was  re- 
jected, on  the  ground  that  the  bankrupt  had  been  guilty 
of  embezzlement,  and  that  the  petitioner,  not  having 
prosecuted  him,  could  not  sustain  any  action  at  law,  and 
could  not  be  admitted  to  prove. 

This  was  a  petition  to  prove  the  sums  received  and 
misapplied  by  the  bankrupt,  and  to  be  reimbursed  by 
the  assignees  the  payment  made  to  the  landlord  by  the 
petitioner,  and  to  be  allowed  to  retain  49/.  !«.,  the  pro- 
'ceeds  of  some  of  the  goods  sold  by  the  petitioner,  and 
that  the  assignees  might  be  restrained  from  commencing 
any  action  in  respect  thereof.  The  petitioner  submitted 
to  the  judgment  of  the  Court  in  respect  of  the  49/L  Is. 

Concerning  the  precise  nature  of  the  employment  of 
the  bankrupt,  and  of  the  embezzlement,  the  following 
aflBdavits  were  filed  :— 

E.  B.  Gainsford  deposed,  that  the  bankrupt  was  in 
the  service  of  the  petitioner  as  clerk  or  servant,  and  that 
in  that  capacity  he  received  various  sums  from  the  cus- 
tomers of  the  petitioner;  that  it  was  the  duty  of  the 
bankrupt  to  enter  all  sums  received  by  him  in  books 
kept  for  that  purpose,  and  to  pay  over  or  account  for 
the  same;  and  that  he  had  received  sums  amounting  to 
ddOil  on  account  of  the  petitioner,  which  in  February 
18d6  he  had  not  entered  in  such  books  or  paid  over. 
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183T.  Francis  Stratford  deposed,  that  he  was  managing  clerk 

to  Ashursi  and  Gainrfordj  solicitors  to  the  assignees,  and 
Elliott.  attended  the  meeting  when  the  petitioner  sought  to 
In  the  matter  pj.Qyg  420/.,  and  the  petitioner  was  examined  touching 
Jejimyn.  the  consideration,  but  such  examination  was  not  reduced 
into  writing.  The  petitioner  stated  that  the  bankrupt 
was  formerly  in  his  service  as  clerk  or  servant,  and  in 
that  capacity  received  debts  and  sums  of  money  from 
the  debtors  and  customers  of  the  petitioner,  which  it  was 
the  bankrupt's  duty  to  have  entered  into  certain  books 
of  the  petitioner ;  and  that  the  bankrupt  had  received 
various  sums  amounting  to  380/.  or  thereabouts,  from 
various  persons,  debtors  to  and  customers  of  the  peti- 
tioner, and  on  his  account;  and  that  the  bankrupt  had 
not  entered  the  sums  so  received  in  the  books,  or  paid 
them  over  to  or  otherwise  accounted  with  the  petitioner 
for  the  same;  and  that  in  February  1836  the  petitioner 
discovered  these  facts,  and  thereupon  taxed  the  bank- 
rupt therewith,  who  admitted  the  same,  and  delivered  a 
list  of  the  several  sums  received  and  embezzled ;  and  that 
the  security  under  which  the  petitioner  sought  to  prove 
was  founded  upon  and  taken  for  the  money  so  taken 
by  the  bankrupt.  That  deponent  thereupon  objected  to 
the  proof  on  the  ground  of  want  of  valid  consideration, 
and  the  commissioners  allowed  such  objection,  and  re- 
fused the  proof. 

Mr.  O.  Anderdon  for  the  petition : — This  is  a  petition 
to  prove  a  debt  for  money  received  by  the  bankrupt  for 
the  use  of  the  petitioner.  The  questions  are,  first,  whe- 
ther there  has  been  any  embezzlement  within  7&8  Geo.4. 
c.  29  ?  and,  second,  if  so,  whether  the  47th  section  of 
that  act  prevents  a  proof.  [The  Chief  Judge  :  —  It 
would  not  be  that  statute,  but  the  general  policy  of  the 
law,  which  requires  justice  to  be  satisfied  by  a  prose- 
cution before  proving.]     This  case  differs  from  those 
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vhere  a  prosecution  has  been  required.    Jermyn  has        1837. 
treated  this  as  a  civil  debt ;  before  his  bankruptcy  he        ^ 
could  not  have  set  up  the  felonious  embezzlement  in      Eltj^t. 
answer  to  an  action  for  the  amount^  nor  can  his  assignees  ^"  ^^^  matter 
do  so  now.     [The  Chief  Judge:— •  If  he  received  as       Jsrmyk. 
clerk,  it  is  felony;  if  as  an  agent,  it  is  only  a  misdemea* 
nor.]     It  was  received  as  agent,  and  the  rule  requiring 
prosecution  does  not  apply  to  such  cases  of  receipt  of 
money.     This  is  a  mere  breach  of  duty  in  not  paying 
over  the  money  he  received  for  his  principal;  it  is  a 
civil  debt;  both  parties  have  treated  it  as  sucli,  and  the 
petition  makes  out  a  case  of  agency.     [Sir  George  Rose : 
—  There  certainly  is  nothing  in  the  petition  which  is 
inconsistent  with  agency.] 

Per  Curiam :  —  Unless  the  respondents  bring  this 
case  within  section  47  cadii  quastio  ;  but,  as  Mr.  Ander- 
don.  is  ignorant  as  to  the  nature  of  the  respondents  case, 
we  \inll  now  hear  the  respondents. 

Mn  SvHmston  and  Mr.  Bacon  for  the  assignees:  — 
The  question  is  whether  the  bankrupt  was  an  agent 
within  sect.  49,  or  a  clerk  or  servant  within  sect.  47.  ? 
We  contend  it  comes  within  sect.  47.  The  petition  does 
not  state  whether  the  bankrupt  was  paid  by  commission 
as  agent,  or  a  salary  as  clerk ;  a  point  which  would  be 
decisive,  and  would  have  been  stated  by  the  petitioner, 
if  in  his  favour.  The  affidavits  of  Gainsford  and  Siraifird 
show  that  the  petitioner  was  a  clerk  or  servant,  and  not 
an  agent;  and  then  the  rule  requiring  prosecution 
before  proof  applies ;  the  result  of  the  prosecution  is  im- 
material, justice  being  satisfied  by  the  prosecution,  what- 
ever may  be  the  verdict.  The  case  of  Crosby  v.  Leng  {a) 
collects  the  older  cases  on  the  subject.     There  is  no  dis-» 

(a)  Crotby  v.  Leng,  12  Eatt,  409. 

Vol.  III.  I 
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1837.        tindtioa  between  felonious  taking  from  the  person,  or 
felony   in   abstracting   property  only.     The  qualifying 
Elliott.       clause  retaining  the  civil  remedy  does  nof  apply  to  this 
In  the  matter  ^^^^^^     There  was  not  any  civil  right  of  action  inde« 
Jermyh*       pendently  of  the  felony.     If  that  be  doubtful,  it  is  a 
question  for  a  jury;    but  the  petitioner  himself  states 
that  the  whole  was  embezzled.     [Sir  John  Cross :  —  Can 
the  assignees  raise  an  objection  of  which  die  bankrupt 
could  not  avail  himself,  that  is,  the  felony  ?]     It  is  sub- 
mitted that  the  assignees  may ;  it  was  done  in  ex  parte 
Jones  (a),  and  in  Fauntleroj/^s  case  (6),  in  which  latter 
case  Lord  Tenterden  says,  ^<  The  familiar  phrase,  that 
the  action  is  merged  in  the  felony,  is  not  at  all  times  and 
literally  true."  (6) 

Suppose  the  bankrupt  received  10/.  on  the  1st  of 
February,  8/.  on  the  15th,  and  50/.  on  the  17th,  and  on 
the  30th  it  appears  he  has  none  or  only  a  part  to  hand 
over ;  here  perhaps  conviction  might  not  be  easy,  but 
prosecution  would  be  necessary,  (a)  [Sir  JbAn  Cross :  — 
If  a  man  hires  a  horse  with  intent  to  steal  it,  the  jury  must 
have  evidence  of  such  original  intent.  In  this  case  the 
bankrupt  did  his  duty  in  receiving  the  money;  and  if  he 
did  not  then  embezzle  it,  it  would  be  necessary  to  prove 
when  he  actually  did.]  How  it  might  be  on  a  trial  for 
felony  is  one  thing ;  but  suppose  an  action  for  tlie  price 
ofthehoi*se,  stating  the  horse  to  be  stolen,  could  the 
plaintiff  recover  ?  That  is  the  present  case.  [The  Chief 
Judge  :  —  If  the  original  taking  were  felony,  then  no  civil 
action  for  money  had  and  received  could  be  maintained, 
as  the  clerk  never  '^  had  and  received"  the  money  '^  for 


(a)  Ex  parte  Jones,  2  MonL  (c)  The  facts  were  so  in  ejf 

d;  Ayr.  1 93.  parie  Jone$^    2  Mont.  S;  Ayr* 

(6)  Stone  V.  Marsh,  6  Bam.  Sf  195. 
Cres.  565, 
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die  nse'*  of  his  master;  if  he  did  receive  on  behalf  of  1837. 
the  master,  and  subsequently  embezzled  it  within  the 
47th  section,  then,  would  the  inchoate  right  of  action  be  Elliott. 
altogether  merged  in  the  felony,  or  would  the  civil  ^°  **^®  matter 
remedy  be  suspended  till  prosecution?  That  is  the  Jermyn. 
question  here.]  The  question  is  important,  but  does 
not  arise  here,  as  the  petitioner  himself  states  that  the 
bankrupt  actually  embezzled  the  money.  [Sir  Jolm 
Cross :  —  He  states  the  facts,  not  the  law ;  he  does  not 
say  the  receipt  and  embezzlement  were  one  and  the  same 
act.  In  a  prosecution  in  this  case,  if  there  were  no  evi- 
dence of  receiving  the  money  with  intent  to  embezzle, 
you  could  not  support  an  indictment  for  embezzlement 
at  the  moment  of  receiving  the  money.  In  a  case  before 
Mr.  Justice  Park^  John  TkurteU  had  a  brother,  whose 
warehouse  was  burnt  down ;  John  Thurlell  was  a  witness 
in  an  action  for  the  insurance  money,  and  he  was  cross- 
examined  as  to  whether  the  burning  was  not  done  by 
himself  and  thus  a  felony ;  and  Mr.  Justice  Park  said  to 
the  jury,  "  On  this  issue,  before  you  return  a  verdict  for 
the  defendant,  you  must  be  as  satisfied  that  the  party 
was  guilty  as  if  he  now  was  on  his  trial  before  you  for 
felony."] 

Mr.  O.  Anderdon  in  reply:  —  In  the  old  case  of 
Master  v.  Miller  (a)  Mr.  Justice  Butter  says,  "  The  law, 
proceeding  on  principles  of  public  policy,  has  wisely 
said,  that  where  a  case  amounts  to  felony  you  shall  not 
recover  against  the  felon  in  a  civil  action ;  but  that  rule 
does  not  appear,  by  any  printed  authority,  to  have  been 
extended  beyond  actions  of  trespass  or  tort ;"  and  Lut- 
trdl  V.  BeyneU  {b)  decided  that  the  defendant  cannot 

"■  ■    " - '  ■■  • 

(a)  Matter  v.  Miliery  4  Ter.  Rep.  322. 
{b)  LtUtreU  v.  Reynell,  1  Mad.  282. 
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1B37.       set  up  the  plea  of  his  own  felony  in  bar  of  an  acdon  (a) ; 
and  the  assignees,  being  the  bankrupt*s  representatives^ 
Eluott.      cannot  take  an  objection   which  he  could  not.     [Sir 
In  the^ matter  j^j^^  Cross:  — The  objection  comes  from  the  Court.] 
Jermtn.       In  Bex  v.  BeacaU  (6)   an  indictment  was  preferred 
against  a  steward  of  the  directors  of  the  poor  for  em- 
bezzlement,  and  he  was    found  guilty;    but  several 
objections  were  taken  and  reserved.    Amongst   them 
was  the  following: — it  appeared  that  he  had  acknow* 
ledged  he  had  received  money,  and  had  appropriated 
it,  and  that  he  therefore  owed  the  sum,  and  would  repay 
it ;  it  was  objected  therefore  that  this  was  not  at  law  an 
embezzlement ;  thu3  admitting  that  the  steward  said  to 
his  principal,  *^  I  have  got  so  much  of  your  money  in  my 
hands,  which  I  will  pay  over  to  you ;"   and  that  it  was 
no  embezzlement.     But  the  case  of  ex  parte  Birks  (c)  is 
decisive  in  favour  of  the  petitioner. 

Mr.  Swanstan : —  The  assignees  will  consent  to  a  proof 
for  the  78/. 

The  Chief  Judge  :  —  I  will  look  into  the  authorities, 
especially  ex  parte  Birks  and  the  other  cases  there  cited 
in  the  note  to  ex  parte  Jones,  (d)  As  there  stated,  ex 
parte  Birks  appears  a  direct  authority,  to  which  this  Court 
will  have  the  greatest  deference  if  the  facts  bear  out  the 
note. 

March  22.        This  day  judgment  was  delivered. 


(fl)  The   report    says,   "  but  (5)  l  Carr.  ^  Pay,  512. 

qtuBre  what  the  law  would    be  (c)  Ex  parte  Birkt^  2  Mont,  S^ 

if  it  [the  felony]  appeared  upon  Ayr,  808,  note, 

the  pleadings,  or  were  found  by  {d)  Ex  parte  Jones,  2  Mont,  S( 

special  verdict  P**  Ayr,  195. 
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The  Chief  Judge,  after  stating  the  facts,  proceeded        1837. 
as  follows:  — The  commissioner  rejected  the  first  branch       ^ 

Ex  parte 
of  the  claim  on  the  ground  that  the  bankrupt,  by  such       Elliott. 

receipt  and  fraudulent  misapplication  of  the  petitioner's  ^"  ^®  matter 
money,  had,  under  the  statute,  been  guilty  of  felony,  Jsjiiiym* 
and  that  the  petitioner  could  not  be  admitted  to  prove 
the  amount  as  a  debt  until  he  had  prosecuted  die  bank- 
rupt for  that  offence;  and  as  to  the  78/.  15s;,  he  declined 
to  take  cognizance  of  the  claim  as  not  amounting  to  a 
debt.  No  specific  allusion  appears  to  have  been  made 
to  the  advance  of  10/.,  which  stands  upon  different 
grounds  from  any  other  part  of  the  claim.  Upon  this 
rejection  of  his  proof  by  the  commissioner  the  petitioner 
presented  his  petition  to  this  Court,  stating  the  above  facts, 
and  also  that  he  had,  after  the  levy  under  the  execution, 
and  before  the  date  of  the  fiat,  sold  a  portion  of  the 
goods  of  the  bankrupt,  and  had  received  payment  to  the 
amount  of  49Z.  l^.,  and  thereby  [his  Honour  here  stated 
the  prayer].  As  to  this  sum  of  78/.  15«.,  it  seems  hard 
that  the  bankrupt's  estate  should  retain  the  advantage  of 
the  release  from  the  landlord's  demand  for  rent,  and  yet 
make  no  compensation  to  the  petitioner  by  whose  money 
that  advantage  was  purchased;  but  as  the  payments 
under  the  circumstances  constituted  no  debts  from  the 
bankrupt,  but  were  made  voluntarily  by  the  petitioner 
in  his  own  wrong,  I  do  not  see  how  any  obligation  arises 
which  either  a  Court  of  Law  or  of  Equity  would  enforce 
against  the  assignees  to  repay  the  money  to  the  peti- 
tioner. It  appears  to  me,  however,  that  if  the  creditors 
were  to  permit  the  petitioner  to  retain  the  49/.  1«.,  as  a 
compensation  for  the  probable  benefit  conferred  on  the 
estate  by  the  payment  to  the  landlord,  that  they  will  do 
no  more  than  justice.  As  to  the  10/.,  there  is  no  reason 
why  the  proof  to  that  amount,  upon  a  proper  tender  of 
it,  should  not  be  admitted,  unless  it  could  be  shown  tha  t 
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1837.  the  advance  of  that  sum  constituted  an  ingredient  in  any 
""■"^  illegal  compact  for  hushing  up  a  criminal  prosecution, 
Eluott.  and  of  this  there  is  no  evidence,  as  it  was  advanced  long 
In  the  matter  j^f^gj.  ^j^e  warrant  of  attorney  had  been  given ;  but  this 
Jebmtn,  is,  in  my  opinion,  the  only  sum  for  which  the  petitioner 
ought  to  be  admitted  to  prove  at  present ;  for  I  agi-ee 
with  the  learned  commissioner,  that  no  proof  for  any 
sums  of  money  feloniously  embezzled  by  the  bankrupt 
ought  be  admitted  until  the  bankrupt  shall  have  been 
criminally  prosecuted  for  that  offence,  and  that  the  facts 
established  before  him,  and  very  candidly  stated  in  the 
petition,  sliow  that  the  sums  for  which  the  warrant  of 
attorney  was  given  were  so  feloniously  embezzled.  It 
was  contended  at  the  bar,  that  this  fact  presents  no 
obstacle  to  the  petitioner's  proof;  first,  because  even 
an  action  at  law  might  have  been  maintained  for  tlie 
amount;  second,  that  even  if  the  amount  could  not 
have  been  recovered  in  an  action,  it  might  nevertheless 
be  proved  in  bankruptcy.  As  to  the  first  point,  it  was 
agreed,  first,  that  the  objection  to  the  i*ecovery  in  a  civil 
suit  whei*e  a  felony  had  been  committed  and  no  pro- 
secution instituted  was  confined  to  actions  of  trespass  or 
tort ;  and,  secondly,  that  here  the  debt  existed  indepen- 
dently altogether  of  the  act  of  embezzlement,  for  that  a 
contract  to  pay  over  the  monies  received  was  raised  by 
the  very  act  of  receiving,  and  that  the  subsequent  embez- 
zlement could  not  vary  the  obligation  already  contracted. 
The  first  of  these  propositions  rests  upon  a  dictum  of 
Mr.  Justice  Butter  in  Masters  v.  MiUer  {a),  in  which  that 
very  learned  judge  says,  ^  The  law,  proceeding  on  tlie 
principle  of  public  policy,  has  wisely  said,  that  where  a 
case  amounts  to  felony  you  shall  not  recover  against  the 
felon  in  a  civil  action ;  but  that  rule  does  not  appear,  by 

(a)  Masters  v.  Miller,  4  Tcr.  Rep  553. 
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any  printed  authority,  to  have  been  extended  beyond  1637. 
actions  of  trespass  or  tort,  in  which  it  is  said  the  trespass 
is  mei^ed  in  the'  felony ;  that  is  a  rule  of  law  calculated  Elliott. 
to  bring  offenders  to  justice.'^  But  although  the  learned  '"  the^  matter 
judge  says,  in  this  part  of  his  judgment,  that  there  was  JsaMYN. 
no  printed  authority  for  extending  the  rule  beyond  cases 
of  tort,  yet  he  himself,  in  the  sentence  inunediately  pre- 
ceding this  passage,  shows  what  his  opinion  of  the  extent 
of  the  principle  was,  for  he  had  just  stated,  that  **  If  an 
actual  forgery  had  been  committed  it  would  have  been 
difficult  to  sustain  that  or  any  action  for  the  money  tilt 
something  further  had  happened ;"  and  what  that  some- 
thing was  he  points  out  by  the  sentence  on  which  the 
learned  counsel  for  the  petitioner  relied,  and  which  I 
have  already  cited.  The  dictum,  therefore,  of  Mr.  Jus- 
tice BuOer,  if  taken  altogether,  is  rather  an  authority 
against  the  first  position  contended  for;  and  the  lan- 
guage of  the  judges  in  the  more  recent  cases  of  ex  parte 
BoUand  (a),  Stone  v.  Marsh  (6),  and  Marsh  v.  Keat^ 
ing  (c),  (to  which  I  shall  have  occasion  to  refer  more 
fully,)  clearly  prove  that  no  such  distinction  betW'een 
actions  upon  contract  and  actions  upon  tort  exists.  The 
next  point  will  require  a  little  closer  examination,  be-* 
cause  at  the  argument  it  received  the  assent  of  one  of 
the  judges  of  this  Court,  namely,  that  as  the  legal  obli- 
gation to  pay  over  the  money  received  by  the  bankrupt 
attached  before  any  act  of  embezzlement,  or,  for  any 
thing  that  appears,  any  intention  to  embezzle  existed, 
the  debt  created  by  the  receipt  of  the  money  could  not 
be  aff*ected  by  its  subsequent  felonious  application.  This 
argument,  as  it  appears  to  me,  rests  upon  a  misappre- 

(n)  Ex  parte  Belland,  1  Mont,        (c)  Marsh  v.  Keating,  1  Mont. 
Sf  Mac.  397.  S^  Ayr.  ^^2.  S.  C.  1  Bwg.  (N.S.) 

(6)  Stone  v.  Marshy  6  Bam.  <Sf     198. 
Crcs.  564. 
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1837.  hension  of  the  priDciple  upon  which  the  objection  is 
""^-^  founded.  The  principle  is,  not  that  the  debt  has  become 
Ell^t.  extinguished  by  or  merged  in  the  felony,  but  that  the 
In  the  matter  Q[y[\  remedy  for  the  recovery  of  the  debt  is  suspended 
Jeehyn.  until  the  creditor  has  first  performed  his  duty  to  the 
pubh'c  by  bringing  the  offender  to  justice.  The  prin- 
ciple is  very  fully  and  clearly  stated  in  the  cases  referred 
to  during  the  arguments ;  ex  parte  Bolland  (a),  Crosby  v. 
Leng  (6),  Stone  v.  Marsh  (c),  Marsh  v.  Keating,  {d)  In 
Crosby  v.  Leng  (b)  Lord  EUenborough  says,  ^<  The  policy 
of  the  law  requires  that^  before  the  party  injured  by  any 
felonious  act  can  seek  civil  redress  for  it,  the  matter  should 
be  heard  and  disposed  of  before  the  proper  criminal 
tribunal,  in  order  that  the  justice  of  the  country  may  be 
first  satisfied  in  respect  of  the  public  offence;  and  after 
the  verdict,  either  of  acquittal  or  conviction,  the  judg-^ 
ment  is  so  far  conclusive  in  any  particular  matter  that 
the  objection  is  thereby  removed  of  bringing  that  sub 
judice  in  a  civil  action,  which  was  the  proper  subject  of 
a  criminal  prosecution.  And  Mr.  Justice  Grose  adds, 
<<  The  true  ground  of  the  general  rule  against  the 
plaintiff's  right  to  sue  for  damages  in  a  civil  action  for 
any  act  which  amounts  to  a  felony  is  to  prevent  the  cri-r 
minal  jqstice  of  the  country  from  being  defeated,  which 
it  would  be  if  the  party  were  first  permitted  to  obtain  a 
civil  satisfaction  for  the  injury."  And  in  the  case  of 
Stone  V.  Marsh  (e).  Lord  Tenterden^  in  the  course  of  his 
judgment  [as  reported  in  page  564],  say%  "  There  is 
another  rule  of  the  law  of  England,  namely,  that  a  maa 


(fl)  Ex  parte  Bolland^  1  Mont.  (d)  Marth  v.  Keating^  1  JIfou/. 

4f  Mac.  397.  Sf  Ayr,  662.  S.C.  1  Bing.  (N.S.) 

(fi)   Crosby  V.  Lengy  12  East^  198. 

^^^'  (ff)  Slone  y.  Marsh,  eJSarji,  ^ 

(c)  Slonc  V.  Marshy  6  Barn.  4*  Cres,  55U 
frcs,  564. 
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shall  not  be  allowed  to  make  a  felony  the  foundation  of        I837« 
a  ci^il  action ;  not  that  he  shall  not  maintain  a  civil      ^ 

Ex  parte 

action  to  recover  from  a  third  and  innocent  person  that  Elliott. 
which  has  been  feloniously  taken  from  him,  for  this  he  the^  matted 
may  do  if  there  has  not  been  a  sale  in  market  overt,  but  Je&myn,. 
that  he  shall  not  sue  the  felon ;  and  it  may  be  admitted 
that  he  shall  not  sue  others  together  with  the  felon  in 
a  proceeding  to  which  the  felon  is  a  necessary  par^, 
and  wherein  his  claim  appears  by  his  own  showing  to 
be  founded  in  the  felony  of  the  defendant''  And  in  a 
subsequent  passage, —  *<  Now  public  policy  requires  that 
offenders  against  the  laws  shall  be  brought  to  justice^ 
and  for  that  reason  a  man  is  not  permitted  to  abstain 
from  prosecuting  an  offender  by  receiving  back  stolen 
property,  or  any  equivalent  or  composition  for  a  felony, 
without  suit,  and  of  course  cannot  be  allowed  to  main- 
tain a  suit  for  such  a  purpose ;  but  it  is  not  contended 
that  any  such  policy  or  rule  is  applicable  to  the  present 
case;  the  offender  has  suffered  the  extreme  sentence  of 
the  law  for  another  offence  of  the  same  kind.''  Similar 
language  is  used  by  Mr.  Justice  Parke^  in  giving  the 
judgment  of  the  Court  in  Marsh  v.  Keating  (a) ;  and 
Lord  Lyndhurstj  in  ex  parte  BoUand  (5),  says,  ^<  But 
there  is  another  principle  connected  with  the  same  sub* 
jecty  and  which  is  not  confined  to  the  case  of  larceny, 
but  extends  to  cases  of  felony  generally ;  not  merely  to 
cases  of  felony  at  common  law,  but  to  cases  that  have 
been  made  felony  by  subsequent  statutes ;  and  this  is  the 
principle  adverted  to  by  Lord  Tenterdenj  that  a  man 
shall  not  be  allowed  to  make  a  felony  the  foundation  of 
a  civil  action.  It  is  at  variance  with  the  interests  of 
society,  and  contrary  to  the  principle  of  public  policy. 


(a)  Marih  v.  Keating^  1  Mont.  '4*  Ayr.  66S. 
{b)  Ejt  parte  Bolland^  Mont.  S^  Mac*  597. 
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1837.        to  allow  a  party  injured  by  any  felonious  act  to  seek 
^  civil  redress  until  he  has  prosecuted  the  offender ;  be- 

Mx  porie 

Elliott,  cause  if  the  civil  remedy  were  permitted  in  the  first 
In  the  matter  instance  it  would  too  frequently  lead  to  the  abandon- 

Jeamik.  men t  of  criminal  prosecutions.  The  principle  is  appli- 
cable as  a  principle  of  public  policy  to  felony  generally.'* 
And  his  Lordship  then  proceeds  to  show  that,  as  Fount-' 
lerag  had  been  prosecuted  to  capital  conviction,  it  was 
unnecessary  for  another  man  to  prosecute  further.  But 
it  is  said)  that  in  the  case  now  before  the  Court  the  felo- 
nious act  is  not  the  foundation  of  the  civil  remedy,  and 
that  the  plaintifTs  case  might  be  made  out  in  an  action 
for  money  had  and  received  to  his  use,  without  showing 
any  embe2zlement  of  it  by  the  clerk;  but  in  my  opinion 
the  foundation  of  the  petitioner's  claims  is  compounded 
of  the  two  facts,  —  of  the  receipt  of  the  money  by  his 
clerk,  and  of  his  omission  to  pay  it  over  or  account  for 
it;  and  the  complaint  by  a  plaintiff  in  such  an  action 
is,  that  although  the  defendant  had  received  so  much 
money  to  his  use,  and  had  promised  to  pay  it,  that  he 
had  failed  so  to  do,  and  the  injury  complained  of  is  the 
nonpayment  It  may  be  true,  that  in  some  cases  it 
might  be  sufficient  for  the  plaintiff  to  prove  the  receipt 
of  the  money  by  the  defendant,  and  leave  it  to  him  to 
discharge  himself  by  proof  of  payment  over;  but  it  is 
clear  that  the  case  now  under  consideration  necessarily 
involved  the  proof  of  both  these  points  by  the  petitioner, 
for  his  case  was  founded  upon  the  confession  of  the 
bankrupt  that  he  had  received  and  misappropriated  the 
monies  in  question,  which  were  not  included  in  the  ac- 
counts, nor  entered  at  the  time ;  and  these  facts  were 
brought  before  the  commissioner  and  before  this  Court 
by  the  petitioner's  own  showing,  and  I  cannot  separate 
the  evidence  of  the  existence  of  the  debt  from  tlie  facts 
that  show  that  the  money  was  embezzled. 
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I  am  therefore  of  opinion  that  if  these  facts  had  been        1837. 
proved  by  the  petitioner  as  plaintiff  in  an  action  at  law,        ""~~ 
he  would  not  have  been  allowed  to  recover  until  he  had      Eluott. 
first  satisfied  the  justice  of  the  country  by  prosecuting   ^  ^^  matter 
the  felon.    Is  there  any  thing  then  in  the  nature  of  the      Jbrmym. 
civil  remedy  by  proof  in  bankruptcy  that  should  prevent 
the  application  to  it  of  the  same  principle  of  public 
policy  ?  First,  let  us  see  whether  the  question  has  been  A  proof  for  mo- 
concluded  by  previous  decisions*    The  first  case  to  be  not  allowed;  ex 
found  in  bankruptcy  on  the  subject  is  that  of  ex  parte  fa^Dj^wos. 
Walker  re  SlokeSj  decided  by  the  Lord  Chancellor  on  the 
3d  of  December  1806,  which  is  not  reported,  but  is 
referred  to  in  2  ManL  and  Ayr.  208,  note.     That  case 
was  very  similar  in  its  circumstances  to  the  present,  the 
embezzlement  had  been  detected,  an  acknowledgment 
had  been  made  of  the  fact  by  the  bankrupt,  and  security 
given  for  the  amount  under  which  execution  had  been 
levied  and  defeated  by  a  prior  act  of  bankruptcy;  but  in 
that  case  the  proof  was  admitted  by  the  commissioners 
in  accordance  with  an  arrangement  made  by  one  of  the 
assignees  with  the  consent  of  some  of  the  creditors,  by 
which,  upon  the  master  consenting  to  abandon  his  se« 
curities,  he  was  allowed  to  prove  for  4,0002.  and  upwards 
in  respect  of  the  monies  embezzled  by  the  bankrupt  in 
addition  to  the  sum  of  500/.,  which  was  due  for  money 
lent;  the  other  assignee,  however,  petitioned  to  have  the 
proof  expunged,  and  the  Lord  Chancellor  directed  the 
commissioners  to  revise  the  proof,   except  as  to  the 
amount  of  money  lent,  and  to  report  the  circumstances 
to  him ;  clearly  intimating  thereby,  that  if  the  circum- 
stances had  been  correctly  stated  in  the  petition  the 
proof  for  the  amount  embezzled  could  not  be  admitted* 
The  next  case  was  ex  parte  Shaw,  (a)     In  that  case  a 
~  ■  '        '  ■   >«        1 1   ■  ■  I  ...I.     I  ■■      I ..  ■  ■ 

(a)  Ex  parU  Shaw,  1  Mad.  508. 
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1837. 

Ex  parte 

Elliott. 

In  the  matter 

of 

Jermtn. 


Exparte  Birhf 
2  Mont.  ^  Jyr. 
208,  in  note, 
eorreeted. 


petition  was  presented  by  creditors  to  supersede  the 
commission,  and  one  of  the  grounds  relied  on  was^  that 
the  petitioning  creditor's  debt  was  for  money  received  by 
the  bankrupt  as  the  clerk  of  the  petitioning  creditor,  who 
had,  before  he  sued  out  the  commission,  charged  the  bank- 
rupt before  a  magistrate  with  the  felonious  embezzlement 
of  the  money  which  formed  the  subject  of  his  debt. 
Sir  ThomcLS  Plumer  refused  to  supersede  the  commission 
on  that  ground,  not  because  the  principle  of  public 
policy  did  not  extend  to  the  remedy  by  commission  of 
bankruptcy  or  to  cases  of  embezzlement,  but  because 
there  was  no  evidence  of  any  felonious  embezzlement  by 
the  bankrupt,  which  had  also  been  the  reason  for  the 
dismissal  of  the  charge  before  the  magistrate.  It  is  true 
that  both  these  cases  appear  to  have  been  cited  before 
Sir  Anthony  Hart  in  ex  parte  Birks  (a),  and  that  the 
learned  judge  made  an  order  declaring  the  petitioner's 
right  to  prove,  although  a  part  of  the  demand  arose 
under  circumstances  very  like  those  of  the  present  case ; 
and  according  to  the  note  in  which  this  case  is  reported^ 
2  Mont,  and  Affr.  208,  the  order  is  said  to  have  been 
made  after  a  declaration  by  the  Vice  Chancellor  that 
the  bankrupt  had  been  guilty  of  felony ;  but  upon  re« 
ference  to  the  secretary  of  bankrupts  books  I  find  the 
secretary's  minutes  of  the  case,  after  stating  the  argu- 
ments by  counsel  for  the  assignees,  that  the  facts  of  the 
felony  were  established  by  the  affidavits,  and  that  the 
law  as  laid  down  by  the  cases  cited,  and  according  to 
the  principle  of  public  policy^  prohibited  the  proof  of 
such  a  debt  proceed  thus :  <^  The  Vice  Chancellor : — 
Suppose  indictment  at  the  Old  Bailey  in  this  case^  what 
would  Birks  say  at  the  Old  Bailey  ?"  And  then,  upon 
the  counsel  for  the  petitioner  offering  to  reply,  the  Vice 


(a)  Ex  parte  Sirks^  2  MorU.  ^  Ayr.  208,  in  note. 
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Chancellor  gave  his  judgment,  the  minute  of  which  is        183T, 
this:  *^  To  decide  this  case,  as  called  upon>  I  must  say        ^ 
that  the  bankrupt   is  guilty  of  felony  and  Birks  of  a      Elliott. 
misdemeanor;   here  Birks  is  dealing  with  tlie  bankrupt  In  *^®  matter 
in  a  double  capacity;''  and  the  minute  then  proceeds      Jbeictn«. 
with  the  declaration  and  order  as  in  the  reporter's  note. 
From  the  minute  I  draw  a  very  di£Perent  conclusion  from 
that  which  is  given  as  the  effect  of  the  Vice  Chancellor  s 
judgment  in  the  note  referred  to,  and  I  should  read  the 
Vice  Chancellor's  judgment  thus :  **  I  cannot  decide  this 
case,  as  called  upon  by  the  assignees  to  do,  unless  I  am 
prepared  to  say  that  the  bankrupt  has  been  guilty  of  a 
felony,  and  Birks  of  a  misdemeanor  in  compounding 
that  felony ;  but,  as  Birks  was  dealing  with  the  bankrupt 
in  a  double  capacity,  I  cannot  arrive  at  that  conclusion ;  I 
therefore  declare  the  petitioner  entitled  to  prove."     For 
if  the  Vice  Chancellor  is  to  be  taken  as  declaring  that 
the  bankrupt  had  been  guilty  of  felony,  he  must  also  be 
taken  as  declaring  that  the  petitioner  had  been  guilty  of 
a  misdemeanor ;  but  such  a  declaration  would  be  wholly 
inconsbtent  with  the  order  made  in  respect  of  costs,  as  I 
cannot  believe  that  the  Vice  Chancellor  would  have  felt 
himself  called  upon>  by  general  principles,  to  give  costs  to 
a  petition  upon  an  appeal  from  the  decision  of  the  com- 
missioners out  of  the  bankrupt's  estate,  in  contradiction 
of  the  general  rule  that  had  theretofore  prevailed,  if  he 
was  convinced  that  the  petitioner  had  been  guilty  of 
compounding  a  felony  in  the  very  matter  under  discus- 
sion.     Having  therefore  the  authority  of  one  decision 
expressly  upon  the  point,  and  collecting  that  the  opinion 
of  Sir  T.  PlumeTj  as  may  be  inferred  from  the  case  of 
ex  parte  Shaw,  of  Lord  Eldony  as  may  be  assumed  from, 
the  direction  of  the  issue  in  the  case  of  ex  parte  BoUand, 
«nd  also  of  Lord  Lyndkurstj  as  more  plainly  implied 
from  his  Judgment  in  the  same  matter,  confirm  that 
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1837.  decision,  that  the  remedy  by  proof  under  a  commission 
of  bankruptcy  is  subject  to  the  same  principle  of  public 
Elliott.  policy  that  suspends  the  remedy  by  action  until  after 
In  the  matter  criminal  prosecution,  and  being  satisfied  that  the  same 
Jbrmyn.  principle  ought  to  be  applied  to  both  (subject  always  to 
the  controlling  power  of  this  Court  to  prevent  injustice 
in  cases  where  the  detection  of  the  felony  has  been  very 
recent,  and  which  may  always  be  obviated  either  by 
entering  a  claim  or  leaving  in  the  hands  of  the  assignee 
sufficient  funds  to  cover  the  expected  amount  of  dividends 
on  the  claim),  I  am  of  opinion  that  the  learned  com- 
missioner has  rightly  applied  it  to  the  proof  tendered  in 
this  case ;  and  the  petitioner  appears  to  me  to  be  the 
less  entitled  to  the  interference  of  this  Court,  because  he 
has  not  only  omitted  to  prosecute  the  delinquent,  but, 
after  confession  of  the  felony,  has  taken  security  for  the 
debt,  under  circumstances  that,  to  say  the  least  of  them, 
raise  a  suspicion  that  an  understanding  that  the  bank- 
rupt was  not  to  be  prosecuted  criminally  was  a  part  of 
the  consideration  upon  which  that  security  was  given* 

Sir  John  Cross :  — 

When  this  petition  was  heard,  ex  parte  Biris  (a),  as 
reported,  appeared  a  distinct  decision  by  the  Vice  Chan- 
cellor, that  though  the  bankrupt  had  committed  a  felony, 
yet  the  creditor  was  entitled  to  prove ;  and  this  Court 
was  unwilling  to  decide  in  opposition  to  his  authority. 
But  from. what  the  Chief  Judge  has  stated  it  appears 
that  ex  parte  Birks  is  not  correctly  reported,  being  the 
first  instance  in  which  I  have  detected  any  error  in  the 
references  by  the  reporters  fi*om  the  registrar's  books ; 
and  another  objection  was,  that  it  did  not  appear  quite 
distinct  whether  the  petitioner's  claim  was  or  was  not 

(a)  Ex  parte  Birks,  1  Mo7ti,S(Ayr,  208,  in  note. 
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founded  on  a  felony,  as  it  was  contended  he  could  rest        1837. 
his  daim  on  the  pre-existing  debt.  """" 

AU  felonies,  but  this  of  embezzlement,  include  a  tres-  Elliott. 
pass ;  and  if  a  party  is  guilty  of  trespass  in  stealing  or  *°  the  matter 
receiving  another's  money,  the  transaction  cannot  be  Jeemyn. 
converted  into  a  debt.  I  have  examined  the  evidence  to 
ascertain  whether  there  was  a  felony  in  the  present  case. 
If  in  this  case  the  bankrupt  had  been  employed  to  re- 
ceive a  specific  debt,  perhaps  the  petitioner  might  have 
founded  his  claim  on  a  pre*existent  debt ;  but  the  money 
was  received  from  perhaps  fifty  or  sixty  persons,  and  the 
bankrupt  confessed  having  ^' embezssled"  the  amount 
when  he  gave  the  warrant  of  attorney.  The  evidence 
therefore  amounts  to  this, — ^<  The  bankrupt  confessed  the 
embezzlement  and  accounted  with  me,  and  thereon  gave 
me  a  warrant  of  attorney."  There  is  no  evidence  of  the 
debt  but  this  confession,  made  two  years  after  the  em- 
bezzlement; it  therefore  appears  to  me  that  the  founda- 
tion of  the  civil  remedy  is  in  this  accounting,  which  itself 
is  based  on  the  confession  of  the  felony.  There  is  another 
question  which  I  am  not  willing  to  press,  viz.  whether 
the  transaction  did  not  amount  to  compounding  a  felony  ? 
I  therefore  concur  with  the  Chief  Judge. 

Sir  George  Base : — 

After  the  full  and  able  exposition  of  the  law  by  the 
Chief  Judge  I  shall  only  add  a  few  words  explanatory 
of  the  grounds  of  our  order.  No  question  could 
be  more  carefully  brought  before  the  Court  than  the 
present^  which  has  been  stated  and  argued  with  the 
accuracy  of  the  pleadings  on  a  demurrer,  so  that  the 
judgment  depends  on  a  conclusion  of  law.  The  facts 
are  shortly  thus: — The  bankrupt  so  dealt  with  the 
monies  as  to  bring  himself  within  the  rule  already  ad- 
verted to,  respecting  felonies.  Judges,  sitting  to  adju- 
VoL.  III.  I  8  H- 
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1837.        dicate  on  civil  rights,  cannot  decide  that  a  case  is  one  of 
felony ;  all  they  can  do  is  to  ask  themselves,  whether 

Elliott,      the  State  of  circumstances,  prima  faciei  induces  them 
In  the^ matter  ^  conclude  that  a  jury  would  convict?    In  this  case 

Jerhyn.  it  is  not  too  strong  an  inference  from  the  facts  that  it 
was  the  duty  of  the  petitioner  to  have  prosecuted,  and 
that  he  would  have  succeeded.  Up  to  February  1836 
the  bankrupt  had  been  dealing  fraudulently,  but  it  would 
take  much  to  induce  me  to  say  that  at  that  time  the  peti- 
tioner could  not  have  proved. 

But  the  statement  in  the  petition  raises  a  question 
which,  though  not  found  by  the  commissioners,  is  the 
ground  •  of  the  order  of  this  Court.  The  petitioner, 
being  cognizant  of  the  embezzlement,  took  a  warrant 
of  attorney  and  issued  execution  thereon. 

The  Court  is  indebted  to  the  bar  for  the  arguments 
in  this  case;  but  the  result  is  that  not  any  are  directly 
applicable.  Ex  parte  Birks  (a)  and  ex  parte  Walker  {b) 
appeared  direct  authorities  which  the  Court  was 
anxious  to  examine ;  the  registrar's  minutes  and  order 
book  having  been  examined,  the  result  is  that  neither 
case  has  any  direct  authority  to  weigh  conclusively. 
Ex  parte  Birks  (a)  is  a  mixed  case ;  the  mind  of  the 
Vice  Chancellor  was  doubtful,  particularly  as  the  peti- 
tioner said  no  felony  had  been  committed;  so  he  sent  the 
case  back  to  the  commissioners,  with  an  intimation,  as  I 
take  it,  that  the  petitioner  might  make  such  proof  as  he 
could :  if  Sir  A*  Hart  had  thought  the  felony  complete 
he  would  not  have  so  referred  back.  The  case  of  ex 
parte  Birks  comes  to  this :  the  Vice  Chancellor  would 
not  have  referred  to  the  commissioners  if  he  had  thought 


(a)  Eje  parte  Birks,  8  Mani.  4  Ayr*  208,  in  note, 

(b)  ExparU  Waiker,  ante  125. 
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a  felony  had  been  committed.     These  cases  therefore        1837. 
sdll  leave  this  Court  to  find  its  way  to  a  decision.  

Vx  nnrte 

Where  a  civil  remedy  for  debt  exists,  felony  does  not       Elliott. 
extinguish  the  remedy,  it  merely  suspends  it  till  after  pro-  I"  ^^^  matter 
secution;  and  where  one  ought  to  be  instituted,  the  party       Jermyk. 
is  not  permitted  to  pursue  his  civil  remedy  till  afterwards. 
If  then  felony  does  not  destroy  the  debt,  the  civil  reme- 
dy appears  to  depend  upon  something  like  a  contingency 
or  condition,  viz.  the  prosecution,  and  then  the  debt 
would  be  barred  by  the  certificate ;  it  would  therefore  be 
going  too  far  to  say,  that  the  assignees,  taking  the  pro- 
perty after  the  felony  committed  (the  act  of  bankruptcy 
being  after  the  felony),  should  object  this  very  felony  to 
the  proof.     It  is  difficult  to  say  they  could  do  that ;  but 
the  petitioner  took  a  warrant  of  attorney  on  a  subsequent 
debt,  arising  out  of  an  account  stated  between  him  and 
the  bankrupt ;  the  proof  tendered  was  founded  on  the 
judgment;  thus  the  proof  does  not  immediately  depend 
on  the  original  contract.     If  the  petitioner  is  a  creditor, 
it  is  on  a  warrant  of  attorney  in  February  1836,  which 
is  itself  a  compromise  of  a  felony,  and  therefore  not 
proveable.     The  embezzlement  itself,  and  the  issuing  a 
fiat  before  the  prosecution  was  instituted,  would  not  pre- 
vent the  revival  of  the  civil  remedy  by  instituting  a  pro- 
secution ;    but  if  the  party  has  so  acted  as  to  render  it 
impossible  to  prosecute,  is  not  the  condition  on  which 
proof  depended  become  impossible  to  be  performed  and 
gone  for  ever  ?     The  conduct  of  the  petitioner  prevents 
his  prosecuting,  and  the  general  policy  of  the  law  pre- 
vents his  proving  before  prosecution  ;  thus  his  remedy  is 
gone.     The  result  is,  that  the  judgment  of  the  commis- 
sioners is  right,  though  their  reasons  are  not  correct. 

It  was  afterwards  agreed  by    the  parties,  with  the 
sanction  of  the  Court,  that  the  petitioner,  by  consent^ 
should  be  allowed  to  retain  his  49/.  as  a  compensation  for 
Vol.  III.  K 
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1837.        the  78/.  paid  the  landlord,  and  that  no  proof  should  be 
"  tendered  for  the  10/.,  and  the  petition  was  dismissed 

Ex  parte  .  ^ 

Elliott.      without  costs.     Assignees  costs,  &c.  out  of  the  estate*  (a) 
In  the  matter 
of 

JfiRMYN. 


Ex  parte  MOORE.  —  In  the  matter  of  MOORE. 

March  23,     i  jjjg  ^yj^g  ^  petition  by  the  bankrupt  to  annul  the  fiat 
for  want  of  a  trading.     He  was  described  in  the  fiat  as 

Quare,  Whe-  /.        . 

ther  an  auction-  ^'  lumiture  broker,  dealer,  and  chapman. 

It'swms  lie  is.  Several  affidavits  were  filed  in  opposition  to  the  pe- 
tition, stating  that  Moore  constantly  attended  auctions, 
and  there  l)ought  furniture  and  goods  of  various  kinds, 
and  sold  again  to  other  persons,  and  thereby  endea- 
voured to  gain  a  livelihood ;  and  that  he  was  an  auc- 
tioneer, and  in  the  habit  of  buying  goods  at  different 
sales,  and  selling  them  again  at  the  end  of  the  year  at 
what  is  termed  a  ^'  repository  sale,"  which  partly  consisted 
of  articles  he  had  been  unable  to  sell  previously :  that 
he  ordered  handbills  from  the  printers,  of  sales,  &c*  held 
by  him  as  auctioneer,  and  charged  the  vendors  a  larger 
price  than  he  paid  the  printers.  These  affidavits  also 
referred  to  numerous  particular  instances  of  buying  and 
selling.  Affidavits  were  also  filed  in  reply,  denying  in 
general  terms  that  Moore  ever  bought  and  sold;  and 
Moore  himself  filed  a  long  affidavit,  stating  he  was  an 
auctioneer,  and  on  some  few^'occasions  bought  in  goods, 
but  denying  that  he  was  in  the  habit  of  buying  at 
auctions  to  sell  again,  and  that  any  purchases  he  ever 
made  were  incidental  to  his  business  of  auctioneer  or  for 
private  use.     He  then  went  on  to  deny  or  avoid  the 


(a)  See  Rex  v.  Wishford,  4  AdoL  &  Ellis^  22J. 
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particular  charges  of  buying  and  selling  mentioned  in        1837. 

the  affidavits  in  support  of  the  petition.  

Ex  parte 

Moore. 

Mr.  Twiss  and  Mr.  Bacon  for  the  petition.  ^°  the^  matter 

MoOBE. 

Mr.  Swanston  and  Mr.  PiggoU  for  the  assignees  and 
petitioning  creditor :  —  An  auctioneer  is  a  trader  within 
the  bankrupt  laws.  He  acts  as  a  '<  broker"  whenever 
he  sells  the  goods  of  another,  and  the  peculiar  method 
of  sale  by  auction  makes  no  difference.  The  general 
words  of  the  6  Geo.  4.  c.  16.  s.  2.  include  <^  all  persons 
who,  either  for  themselves^  or  as  agents  or  factors  for 
others,  seek  their  living  by  buying  and  selling,"  which 
an  auctioneer  does.  An  auctioneer  requires  an  excise 
licence,  and  the  terms  of  the  licence  are,  to  carry  on 
^'  the  trade  or  business  of  an  auctioneer."  But,  inde- 
pendently of  these  general  grounds,  the  particular  in* 
stances  of  buying  and  selling  in  this  case  constitute  a 
sufficient  trading  to  support  the  fiat. 

Mr.  T\Dis8  in  reply :  —  Neither  buying  alone,  nor 
selling  alone  constitutes  a  trading,  (a)  An  auctioneer 
does  not  buy  and  sell ;  he  sells  alone,  and  any  instances 
of  buying  are  ancillary  to  his  occupation  of  auctioneer, 
as  the  buying  and  selling  books  is  to  the  profession  of 
a  schoolmaster,  who  is  not  a  trader,  (ft)  The  particular 
instances  of  buying  and  selling  set  forth  in  the  affidavits 
are  ancillary  to  his  business  of  auctioneer. 

The  Chief  Judge  :  —  The  affidavits  prove,  not  an 
occasional,  but  a  continued  practice  of  buying  and  selling, 
as  well  by  bidding  at  auctions  as  otherwise.     The  bank- 

(a)  See  1  Moni.  4"  ^S^^-»  Bankrupt  Laws,  3,  note  (a). 
{b)  1  Mont.  <Sf  ifyr.,  Bankrupt  Laws,  12,  note  {b), 

K  2 
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18ST. 

Ex  parte 

Moore. 

In  the  matter 

of 

MOORB. 


rupt  indeed  deposes  that  he  was  not  in  the  habit  of 
buying  to  sell  again,  and  that  any  purchases  he  made 
were  incidental  to  his  business  of  auctioneer}  or  for  his 
private  use ;  but  the  Court  is  not  bound  to  adopt  his 
interpretation  of  his  own  acts. 

Sir  John  Cross :  —  I  do  not  decide  the  abstract  point, 
that  all  auctioneers  are  traders;  but  this  auctioneer  is  a 
trader. 

Sir  George  Rose:  —  It  would  require  more  than  I 
have  yet  heard  to  convince  me  that  an  auctioneer  is  not 
a  trader.  Auctioneers  have  been  held  to  be  "  agents'' 
under  the  decisions  touching  the  statute  of  frauds,  {a) 
This  bankrupt  does  not  pretend  ignorance  of  his  de- 
scription from  November  to  January,  and  he  signs  a 
paper,  by  which  he  took  back  some  furniture  from  his 
assignees,  in  which  he  is  defscribed  as  ^<  furniture  broker.'' 

Petition  dismissed. 


March  23, 
1837. 

Direction  of  a 
fiat  altered, 
because  all  the 
ereditors  but 
four  resided  at 
another  place. 


In  the  matter  of  JOHNSTON. 

JVLr.  bacon  applied  to  alter  the  direction  of  a  fiat 
issued  on  the  1 8th  instant,  because  all  the  creditors  but 
four  resided  at  another  place. 

Ordered. 


(a)  Simon  v.  Moiivos,  5  Burr»  v.  Wi/ait,  2  Heru  Blaek,  67^  and 

1921;  Bull.  N.P,  280;  I  Black.  1  Ca.  and  Opin.  142,  143,  and 

399 ;  Bucker  v.  Cammeyery  1  Esp.  Phillimore  v.  Barry,  1  Camp,  Ca. 

Ca.  105;   Hinde  v.  Whitehoute,  513;  Sug.  F.  §■  i».  98,  edit.  e. 
7  East,  558;   and  see  Rondeau 
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Ex  parte  MARSHALL.— In  the  matter  of  GITTON.    March  23, 

1837. 

IVl  R.  AYRTON  moved  to  dispense  with  the  attendance  Attendance  of 
of  the  petitioning  creditor  at  opening  the  fiat,  on  the  creditor*dS- 
ground  of  the  distance  from  his  residence* — 130  miles.     Pf"«^  ^»^^» 

^  ^  distance  being 

]  30  miles. 

Ordered. 


first  instance. 


Ex  parte  EMMERSON.  — In  the  matter  of  C.  of  R. 

EMMERSON.  Jon^  21, 

1837. 

1  HIS  was  a  petition  by  the  bankrupt,  in  forma  pau*  If  the  bankrupt 

peris^  for  a  copy  of  the  assignees  accounts  under  6  Geo.  4.  ]^^l|i^  must 

c.  16.  s.  131.  (a),  which  the  bankrupt  stated  was  refused  gjje  Wmacopy 

^/'  '^  ,  ,  of  their  ac- 

him  by  the  assignees,  who  filed  an  affidavit  staling  that  counts :  his 
the  bankrupt  and  his  agent  had  seen  the  accounts,  and  theno^^r^ 
had  taken  copies  of  some  of  them.  ****®"  ^P***  ®^ 

^  some  oi  tlieni» 

is  not  enough. 

Mr.  Ellis  for  the  petitioner.  The  bankrupt 

need  not  apply 
to  the  commis- 

Mr.  Dixon  for  the  assignees : — This  application  is  im«  sioners  in  the 
proper,  because  the  petitioner  should  first  have  applied 
to  the  commissioners,  and  because  he  has  already  seen 
the  assignees  accounts. 

Per  Curiam :  —  The  act  says  nothing  of  the  interven- 
tion of  the  commissioner,  but  that  tlie  assignees,  upon 
request,  shall  declare  to  the  bankrupt  how  they  have  dis- 
posed of  his  property.  If  the  bankrupt  had  had  a  copy 
of  the  accounts  this  petition  should  be  dismissed,  but 

(a)  That  the  assignees  shall,  how  they  have  disposed  of  his 

upon  request  made  to  them  by  real    and   personal   estate,  &c. 

the  bankrupt,   declare  to  him  6  Geo.  4.  c.  16.  s.  131. 
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Mx  parte 
Emmebson. 


1837.  such  does  not  appear  to  have  been  the  case.  Merely 
allowing  inspection  of  accounts  might  be  insufficient, 
where  the  bankrupt  is  an  uninformed  man.  As  this  is 
In  the  matter  ^^  ^j  j  commission,  probably  some  of  the  commissioners 
Emmkbson.  are  dead,  and  to  save  expense  let  the  proceedings  be  laid 
before  Mr.  Gregg^  to  ascertain  and  state  the  account, 
and  whether  the  bankrupt  has  any  probable  interest; 
and  allow  the  bankrupt  to  attend ;  and  if  Mr.  Gregg 
reports  that  the  bankrupt  has  no  such  interest,  let  the 
petition  be  dismissed.  Costs  of  the  assignees  out  of  the 
estate. 

Ordered  accordingly. 


Lord 
Chancel- 
lor. 
Jan.  25, 
1837. 

QiuBre,  Whe- 
ther an  appeal 
to  the  House  of 
Lords  will  be 
ordered,  when 
the  applicalion 
is  made  to  the 
judge  not  hear- 
ing the  appeal 
from  the  Court 
of  Ileview,  but 
a  new  judge? 


Ex  parte  WATKINS.  — In  the  matter  of  KIDDER. 

1  HIS  was  a  petition  praying  that  Watkins  might  be 
permitted  to  prosecute  an  appeal  to  the  House  of  Lords, 
from  the  decision  of  the  Lords  Commissioners  in  this 
case,  in  ex  parte  Burlridge  (a),  2  Mont.  Sf  Ayr.  348,  re- 
versing the  decision  of  the  Court  of  Review  in  ex  parte 
Watkins,  1  Mont  §•  Ayr.  689.  (4) 

Mr.  Swanston  for  the  petition. 


(a)  Misprinted  ex  parte  Wat" 

{b)  "That  in  case  the  Lord 
Chancellor  shall  deem  any  mat- 
ter of  law  or  equity  brought  be- 
fore him  by  way  of  appeal  from 
the  Court  of  Review  to  be  of 
sufficient  difficulty  or  importance 
to  require  the  decision  of  the 
House  of  Lords,  then  the  Lord 
Chancellor  may  direct  the  whole 


facts  whereupon  such  question  of 
law  or  equity  shall  arise  to  be 
stated  in  the  form  of  a  petition  of 
appeal  to  the  House  of  Lords, 
and  the  party  appealing  may 
carry  such  appeal  to  the  House 
of  Lords  in  like  manner  as  other 
appeals  arc  preferred  to  that 
House,"  &c.—  1  &  2  W.  4,  c.  56. 
s.  37. 
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Mr.  BeiheU  tor  the  assignees.  1837. 

.  /•     1  Ex  parte 

Lord  Chancellor  :  —  I  doubt  the  propriety  of  al-      Watkixs. 
lowing  an  appeal  in  this  case.     A  considerable  length  of  ^°  the^raaiter 
time  has  elapsed,  which  alone  would  not,  however,  in-       Kidder. 
^ace  me  to  refuse;  but  there  is  now  another  judge,  who 
is  called  upon  to  allow  an  appeal  from  a  case  he  never 
heard;  you  do  not  apply  to  the  judges  who  heard  the 
appeal,  but  to  one  who  cannot  possibly  decide  whether 
the  appeal  to  the  Lords  should  be  allowed,  without  first 
hearing  the  appeal  of  which  the  petitioner  now  com- 
plains.    My  inclination  is  therefore  against  the   appli- 
cation.    I  will  however  speak  to  the  Lords  Commis- 
sioners. 


Ex  parte  SPACKMAN.  —  In   the  matter  erf"  C.  ofR, 

PHILLIPS.  Nov.lO, 

J  836. 

1 HOMAS  Af.  Evans  was  solicitor  to  the  assignees  up  "^f  ^?"1^  ^«« 

°  *^    no  jurisdiction 

to  1834,  when  he  died  and  was  succeeded  by  Messrs.  to  order  the 
Bobert  M.  Evans  and  E.  Roberts,     On  tlie  20th  of  July  deceased  soii- 
1835,  on  the  petition  of  S;?acAina7i  a  creditor,  the  com-  ^°tJ  ^^  ^"^^j^*** 
mon  order  was  made  for  taxation  of  the  bills  of  costs  of  the  solicitor^ 
Thomas  M.  Evans  and  of  Messrs.  Robert  M,  Evans  and  the'executor 
E,  Roberts  ;  further  directions  and  costs  were  reserved.  l^^'fo^nddT" 
On  the  29th  of  September  1835  Mr.  Gregg  certified  from  the  do- 
that  he  had  taxed  a  bill  of  583/.  at   338/.,   another  if  the  executor* 
amounting  to  196/.  taxed  at  130/.,  another  of  IL  taxed  ^^^^^^^^ 
at  13*.  6J.,  another  of  17/.  taxed  at  6/.,  and  another  of  if  assets  are 

admitted* 

&6/.  taxed  at  31/.     From  each  of  these  bills  considerably  ^wbtc 
more  than  one  sixth  was  deducted  on  taxation.     The 
first  four  bills  were  those  of  Thomas  M.  Evans,  deceased, 
and  the  last  that  of   Messrs.   Robert  M,   Evans    and 
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1836.        E,  Roberts^  the  present  solicitors  of  the  assignees.     The 
„  affgrecate  amount  allowed  on  the  first  four  bills  is  475/. 

jBjr  parte  ^" 

i)FACKMAN.     Sums  amounting  to  604/.  had  been  paid  to  or  retained 
III  the^matter  j^y  Thomas  M.  Evans  on  account,  so  that  he  had  been 
Phillips.       overpaid  128/. 

A  petition  was  now  presented  praying  that  Mary  Evans^ 
the  executrix  of  Thomas  M,  Evans^  might  refund  to  the 
estate  the  128/.  so  overpaid  to  Thomas  M.  Evans  when 
living,  and  that  the  costs  of  the  former  petition  and  of 
this  application  might  be  paid  by  Mary  Ann  Evans, 
Robert  M,  Evans,  and  E.  Roberts,  or  some  or  one  of 
them ;  and  that  the  costs  of  taxation  of  the  four  bills  of 
Thomas  M.  Evans  might  be  paid  by  Mary  Ann  Evans, 
and  the  casts  of  the  taxation  of  the  bill  of  Robert  M. 
Evans  and  E*  Roberts  by  them. 

Mr.  N.  Ellison  for  the  petition. 

Mr.  Chandless  for  the  executrix  of  the  deceased 
solicitor. 

The  Court  has  no  jurisdiction  over  the  executrix  of  the 
deceased  solicitor,  who  has  no  assets  (a) ;  and  it  has  been 
decided  that  if  a  bill  of  costs  be  taxed  after  the  solicitor's 
death,  his  representative  will  not  be  ordered  to  pay  the 
costs  of  taxation,  though  more  than  one  sixth  be  taxed 
off;  ex  parte  Cole,(b) 

Mr.  Marshman  for  Messrs.  Thomas  M,  Evans  and 
£.  Roberts. 

Per  Curiam  :  —  The  Court  certainly  has  no  jurisdic- 
tion to  order  the  executrix  to  pay  the  costs  of  taxation, 

(a)  As  to  jurisdictioD  over  executors,  see  1  MotU,  (r  i4^r.  Bankrupt 
Laws,  404,  title  Executors. 
(5)  Ex  parte  Cole,  2  Sim.  i  Siu.  465. 
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ami  as  she  does  not  admit  assets  the  Court  cannot  order        1836. 
her  to  refund.    It  is  doubtful  whether  admission  of  assets         """^ 
would  make  any  difference,  but  the  petitioner  may,  if  he     Spackm an. 
pleases,  take  an  inquiry  as  to  assets,  and  if  there  appear  I"  ^^^  matter 
to  be  assets,  may  have  that  question  argued  and  deter-      Puilups. 
mined.     At  present,  assets  are  denied. 

Petition  dismissed  with  costs,  ^^j||{|unst  the  personal 
representatives  of  Thomas  M.  Evans^  unless  the  peti- 
tioner elects  to  take  an  inquiry  before  Mr.  Groggy 
whether  they  have  assets  to  pay  the  balance  found  due 
from  Thomas  M,  Evans,  or  any  part  of  it. 

Let  the  present  solicitors  of  Evans  and  Boberts  pay 
the  costs  of  the  former  application  and  of  taxation  so  far 
as  the  same  relate  to  their  bill  of  costs,  and  of  the  present 
application. 


Ex  parte  COOPER.—  In  the  matter  of  COOPER.        c.  of  R. 

Nov.  18, 
In  this  case,  which  is  reported,  ante,  vol.  ii.  page  689,        1836. 
the  commissioners  had  made  their  certificate,  and  the  I"  «lc«{Jat>"f 

^  '  ^         the  bankrupt's 

bankrupt  presented  a  supplemental  petition  excepting  allowance  under 

thereto,  while  the  assignees  presented  a  petition  to  con-  «.  us,,  the  as.' 

firm  the  certificate,  which  certificate  was  as  follows :  —  ^^Tdl^ 

**  Whereas  by  a  certain  order,  bearing  date  the  19th  from  the  bank- 

,  ,  rupt  to  the  es- 

of  July  1836,  it  was  ordered  that  it  be  referred  to  the  tate,  buthe 
commissioners,  or  the  major  part  of  them,  to  inquire  ^^JJ^^Vt 
and  state  whether  the  sum  of  368/.  17*.  lid.  was  due  sums  due  to  him 
from  the  bankrupt  to  the  assignees:  and  whereas,  in  signeesper- 
pursuance  of  such  order,  we  the  undersigned  do  humbly  "^     ^' 
certify  unto  your  Honours,  that  we  consider  the  assignees 
to   have  satisfactorily   proved   and   substantiated   their 
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1836.        claim  upon  the  bankrupt  for  the  sum  of  368/.  lis.  l^dl, 
"  and  find  the  whole  of  such  sum  due  from  the  bankrupt 

Ex  parte  ,  . 

Cooper.       to  the  assignees :  and  we  further  humbly  certify,  that 

In  the^matter  ^j^^  bankrupt  then  proposed  to  set  off  to  the  amount  of 
CooFEA.  2,436/.  68.  3J.,  of  which  the  greater  part  was  for  the 
alleged  personal  services  of  the  bankrupt,  in  assisting  his 
assignees  in  carrying  on  the  business  at  the  Bedford 
Hotel  in  Brighton ;  settling  accounts  between  his  estate 
and  the  debtors  and  creditors  thereof;  doing  other  acts 
necessary  for  getting  in  and  in  disposing  of  the  estate 
and  effects ;  and  the  residue  for  articles  allq^ed  to  have 
been  sent  in  bv  him  for  the  use  of  the  Bedford  Hotel, 
during  the  period  he  managed  it  for  the  assignees;  and 
also  for  rent  and  taxes  alleged  to  have  been  paid  by  him 
on  account  of  the  assignees  in  respect  of  the  hotel :  and 
we  further  humbly  certify,  that  we  did  not  consider  it 
necessary  to  enter  into  a  further  consideration  of  these 
alleged  claims  of  the  bankrupt,  it  appearing  to  us  that  it 
was  not  competent,  under  the  terms  of  the  order,  for  the 
bankrupt  to  go  into  them  for  the  purpose  of  doing  away 
or  reducing  the  amount  of  the  said  sum  of  368/.  17^  Hd. 
Dated  15th  October  1836. 

"  T.  Partington, 

B.  H.  Gell, 

C.  Hooper." 

Mr.  Twiss  and  Mr.  Hindes  for  the  bankrupt :  —  This 
certificate  of  the  commissioners  is  incorrect,  as  it  does 
not  state  the  sum  due  from  the  assignees  to  the  bank- 
rupt. [Sir  George  Rose :  —  If  any  thing  is  so  due,  is  it 
not  under  a  personal  contract,  which  this  Court  cannot 
enforce  ?]  No,  the  demand  is  for  money  due  for  ma- 
naging the  estate.  When  the  former  order  was  made, 
the  petitioner  pressed  that  the  order  might  specifically 
include  the  sum  of  2,436/.,  alleged  to  be  due  to  the  peti- 
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tionerirom  the  assignees;  but  the  Court  said,  the  bank-        1886. 

nipt  might  avail  himself  of  that  as  a  set-off  against  the 

sums  said  to  be  due  from  him  to  the  assignees.  If,  as  now       Coopeb. 

suggested,  the  bankrupt  must  go  to  law  against  the  as-  ^  the  matter 

sdgnees  to  recover  what  is  due  to  him,  why  must  not  the       Coona. 

assignees  go  to  law  to  recover  what  is  due  from  him  ? 

He  says,  ''  The  assignees  owe  me  500/.  for  allowance." 

«  Yes,'*  say  the  assignees,    "  but  you  owe  us   368/." 

*^  Yes,*'  replies  the  bankrupt,  **  but  then  you  owe  me 

2,436/."    If  the  assignees  may  set  off  or  deduct  what  the 

bankrupt  owes  them,  why  may  not  the  bankrupt  set  off 

or  deduct  what  they  owe  him  ? 

The  Chief  Judge  :  —  The  bankrupt  presented  a 
petition  praying  for  his  allowance ;  that  is  all  he  asked : 
the  assignees  then  objected  that  he  owed  them  money, 
part  of  the  estate,  whereon  the  Court  ordered  an  inquiry 
as  to  the  fact  and  amount  In  taking  this  account  the 
assignees  ought  to  have  allowed  the  bankrupt  all  sums 
incurred  in  raising  the  sum  claimed,  but  not  any  sums 
due  under  any  personal  contract  between  the  bankrupt 
and  the  assignees.  Part  of  his  claim  is  for  rent  and 
taxes ;  if  he  paid  this  by  authority  of  the  assignees  it 
should  be  allowed  him ;  but  it  appears  the  bankrupt  had 
a  lease  of  the  premises,  and  that  the  assignees  agreed  he 
should  continue  in  possession  and  conduct  the  business. 
It  is  said  the  assignees  might  be  considered  his  tenants ; 
if  so,  he  may  recover  rent  from  them  in  the  usual  way. 
The  assignees  say,  the  bankrupt  was  to  take  the  premises 
from  the  ground  landlord ;  that  may  be  inquired  into 
whenever  the  point  of  the  liability  of  the  assignees  to  an 
action  for  use  and  occupation  arises.  The  same  ob- 
servations apply  to  his  personal  services ;  he  may  be  en- 
titled to  maintain  an  action  against  the  assignees,  but  that 
is  all.     It  is  also  said  he  paid  money  for  the  assignees : 
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1836.        if  he  tendered  evidence  of  that  before  the  commissioners 

'  they  would  do  wrong  in  refusing  to  allow  him  such  sums. 

JSx  parte  ^  o  o 

Cooper.       The  bankrupt  makes  large  charges  for  commission,  and 

In  the  matter  expenses,  &c.  of  journies  to  and  from  London;  but  the 
Cooper.  charges  are  lumped  together  and  mixed  up,  and  the 
particular  payments  out  of  pocket  are  not  pointed  out, 
consequently  it  is  not  proper  to  refer  this  matter  back 
to  the  commissioners.  If  the  bankrupt  can  substantiate 
his  claims,  he  may  recover  at  law;  the  order  of  this 
Court  does  not  shut  him  out  from  any  remedy.  We  say 
368/.,  part  of  the  estate,  is  in  his  hands,  and  must  be 
deducted  from  his  allowance. 

Mr.  Twiss: — 

If  the  bankrupt  must  go  to  law  with  the  assignees, 
let  them  do  the  same  with  him ;  if  one  party  is  to  go 
to  law,  let  both.  If  the  Court  allows  the  equitable 
demand  of  the  assignees  to  prevail  against  the  bankrupt, 
should  not  his  equitable  demand  prevail  against  them  ? 

But  if  there  is  any  thing  in  the  form  of  the  order 
which  will  prevent  justice  being  done,  I  now  ask  to  vary 
the  original  order,  and  to  omit  all  mention  of  the  as- 
signees' claim. 

Sir  John  Cross :  —  I  think  the  reference  meant,  —  In- 
quire how  much  money  the  assignees  have  a  right  to 
deduct?  The  bankrupt  claims  500/.,  the  assignees  have 
a  counter  claim  for  368/.;  whereon  the  bankrupt  alleges 
that  if  any  sums  extraneous  to  his  allowance  are  to  come 
into  the  account,  then  he  has  a  claim  of  upwards  of 
2,436/.  to  set  against  the  assignees'  demand  for  368/. 

Sir  George  Sose :  —  The  confirmation  of  the  commis- 
sioners' certificate  is  of  course,  unless  there  be  some  valid 
objection  thereto.     I  doubt  whether  the  Court  can,  on 
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further  directions,  vary  the  order  as  asked  by  Mr.  Twiss^        1836. 

who  wishes  all  law  or  all  equity  ;  I  think  the  order  gives        

this.  The  bankrupt's  claim,  if  a  proper  one,  ought  to  Coofeb. 
have  been  made  part  of  the  original  order.  I  regret  I  ^"  *^®  matter 
cannot  give  the  bankrupt  any  further  assistance  on  this  Coopeb. 
petition :  I  have  considered  whether  a  rehearing  would 
entitle  him  to  any  different  order ;  I  think  noL  On  the 
former  occasion  the  Court  actually  went  a  little  out  of 
its  way  to  declare  the  dividend  final,  in  order  to  entitle 
the  bankrupt  to  his  allowance,  and  perhaps  if  the  as- 
signees had  thought  fit,  they  might  have  pressed  on  the 
Court  that  it  was  going  too  far  in  so  doing.  Could  any 
of  the  sums  in  question  said  to  be  due  to  the  bankrupt 
have  been  allowed  the  assignees  as  *'  usual"  and  ^'just 
allowances  ?"  (a)  I  accede  to  the  view  taken  by 
the  Chief  Judge,  that  all  sums  paid  for  the  estate 
ought  to  have  been  allowed  to  the  bankrupt ;  but  no 
specific  sums  are  alleged  for  which  the  bankrupt  ought 
to  have  had  credit.  Neither  party  is  injured  by  this 
decision,  which  leaves  the  rights  of  the  parties  just  as 
they  were;  more  than  that,  on  an  action  the  Court 
might  restrain  the  assignees  from  setting  up  this  claim 
of  368/. 

The  order  was: — Confirm  the  certificate  and  dismiss 
the  bankrupt's  petition  excepting  thereto,  the  assignees' 
costs  thereof  out  of  the  estate,  {b)  Both  parties  to  take 
out  of  the  estate  the  costs  of  the  original  petition,  of  the 
inquiry,  and  of  the  assignees'  petition  to  confirm  the 

(a)  6  Geo.  4.  c.  16.  s.  106.  because  the  assignees  declined  to 

(3)  Sir  George  Bote  wad  he  submit  the  whole  question  to  the 

was  influenced  in  concurring  to  Court ;  thus  avoiding  all  future 

give  the  costs  of  the  bankrupt's  litigation,  which  he  thought  they 

exceptions  out  of  the  estate,  in-  ought  to  have  done. 

stead  of  against  him  personally, 
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1836.        cerUficate.     The  bankrupt  to  be  at  liberty  to  retain  the 
368/.  as  part  of  his  statutable  allowance,  which  with 

Ex  pari4  •111  •  1* 

Cooper.       13221,  to  be  paid  by  the  assignees  to  him,  makes  up  the 
In  the^raatter  ^j^^j^  ^^^  of  500/.     And  the  assignees  are  not  to  set  off 

CooFEB,       the  368/.  in  any  action  the  bankrupt  may  be  advised  to 
bring  against  them. 
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IN 


BANKRUPTCY. 


Ex  parte  KNIGHT.— In  the  matter  of  WATKINS,       C.  of  R. 

Jan.  12, 

OIX  affidavits  were  referred  for  scandal  to  Mr.  Grtgg^        loST. 

who  certified  tliat  one  affidavit  contained  scandalous  pas-  eo«u  <m  •  re- 

sages,  being  abusive  charges  not  relevant  to  the  petition.  '^'^"^  '^f 

The  other  affidavits  were  not  opened  before  him.  one  •ffidaTit  ii 

icandalous  an4 
others  not. 

Mr.  Ayrton  moved  to  confirm  the  certificate  with 
costs. 

Per  Curiam :  —  The  order  is  of  course,  with  costs  as 
between  solicitor  and  client,  to  be  paid  by  the  solicitor 
filing  the  affidavits ;  but  as  some  of  the  affidavits  are  not 
found  scandalous,  let  Mr.  Gregg^  in  taxing  the  costs,  have 
regard  to  the  affidavits  not  found  scandalous,  as  well  as 
that  found  scandalous;  and  let  the  party  appearing 
liable,  pay  the  balance. 
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C.  of  R. 

Jon.  16) 

18S7. 

On  an  tppHea- 
tion  to  stay  the 
adTertisement 
of  the  bank- 
ruptcy  m  th» 
Gazette^  the 
Court  looks 
into  the  depo- 
sitions on  the 
prooeedingi^ 
and,  if  they 
appear  satis- 
Iketory,  will  not 
interfere. 

Application 
under  power  of 
attorney. 


A  party  apply- 
ing to  stay  the 
adTerttsement 
eannot  see  the 
depositions. 


In  the  matter  of  EDWIN  BRYANT. 

1  HIS  was  a  motion  (a)  to  stay  the  usual  advertisement 
of  the  bankruptcy  in  the  Gazette,  on  the  ground  that 
there  was  no  act  of  bankruptcy. 

The  application  was  made  by  a  person  having  a 
general  power  of  attorney  to  act  for  the  bankrupt  in 
his  absence,,  he  being  abroad* 

Mr.  WUcock  for  the  petition. 
Mr.  Swansion,  conird. 

Per  Curiam :  —  This  point  depends  entirely  on  the 
nature  of  the  depositions  on  the  proceedings;  which 
having  inspected,  the  Court  declares  there  is  a  suf- 
ficient primd  facie  act  of  bankruptcy  on  the  face  of  the 
proceedings,  and  therefore  this  application  cannot  be 
granted. 

Mr.  Wiloock  then  asked  leave  to  see  the  depositions. 

The  Court  would  not  allow  this. 

Motion  refused  with  costs.  (6) 


{a)  It  was  objected  that  a  peti-  casions  like  the  present  it  was 

tion  was  necessary,  to  which  the  usual  to  allow  the  application  to 

Court  agreed,  saying,  that  if  any  be  made  quan  motion,  on  a  peti- 

order  was  mtdc  it  must  be  on  tion  prepared, 

petition;  but  that  in  urgent  oc-  {b)  ^e%\  Monti  Ayr.  B.L.  115. 
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Ex  parte  WILKINSON.  — In  the  matter  of  Cof  R. 

ROLLINGS  WORTH.  J««  20, 

1837. 

1  HIS  was  the  petition  of  a  cestui  que  trusty  praying  for  The  Court  can 

^1  f  ^       .  •         1  ^     I       •ppoint  two  or 

the  appointment  of  two  new  trustees  m  place  of  the  more  new  triu- 
bankrupt,  who  was  surviving  trustee  and  executor.    The  **"'"*  P^  ®^ 

*  ^  o  one  beooming 

application  was   under  6  Geo.  4.   c.  16.  s.  79.,   which  ^^^l^P'- 

,  ,  The  Court  can- 

enacts,  "  that  if  any  bankrupt  shall  as  trustee  be  seised  not  remove  a 

or  possessed  of  or  entitled  to,  either  alone  or  jointly^  ^ji^  ^  w«u! 
any  real  or  personal  estate,  or  any  interest  secured  upon  ^r,  if  any  thing 
or  arising  out  of  the  same,  or  shall  have  standing  in  his  done  at  ezecu- 
name  as  trustee,  either  alone  or  jointly,  any  government 
stock,  funds,  or  annuities,  or  any  of  the  stock  of  any 
public  company,  either  in  England,  Scotland,  or  Ire- 
land, it  shall  be  lawful  for  the  Lord  Chancellor,  on  the 
petition  of  the  person  or  persons  entitled  in  possession  to 
the  receipt  of  the  rents,  issues,  and  profits,  dividends^ 
interest,  or  produce  thereof,  on  due  notice  given  to  all 
other  persons  (if  any)  interested  therein,  to  order  the 
assignees,  a^d  all  persons  whose  act  or  consent  thereto 
is  necessary,  to  transfer  the  said  estate,  interest,  stock, 
funds,   or  annuities  to  such  person  or  persons  as  the 
Lord  Chancellor  shall  think  fit,  upon  the  same  trusts  as 
the  said  estate,  interest,  stock,  funds,  or  annuities  were 
subject  to  before  the  bankruptcy,  or  such  of  them  as 
shall  be  then  subsisting  and  capable  of  taking  effect, 
and  also  to  receive  and  pay  over  the  rents  and  issues, 
and  profits,  dividends,  interest,  or  produce  thereof,  as 
the  Lord  Chancellor  shall  direct,*' 

Mr.  E.  P.  Cooper  for  the  petition. 

Mr.  Deacon  consented  for  the  heirs  at  law  and  three 
infiint  eeshds  que  tmeU^   but  suggested  whether  the 
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JSr  parte 

Wilkinson. 

In  the  matter 

of 

HOLLINOS- 
WOBTH. 


Order  where 
an  executor 
becomes  bank- 
rupt. 
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Court  had  power  to  appoint  two  new  trustees ;  that  is, 
one  in  place  of  the  dead  trustee  as  well  as  one  in  place 
of  the  bankrupt. 

The  Chief  Judge  :  —  The  Court  can  appoint  two 
trustees,  the  words  of  tlie  act  being,  ^^  such  person  or 
persona.'* 

Sir  George  Base  :  —  Another  difficulty  appears :  the 
bankrupt  is  executor  as  well  as  trustee ;  and  this  Court 
cannot  remove  an  executor.  I  would  therefore  suggest 
the  following  order :  Let  distinct  accounts  be  kept  of 
the  bankrupt's  own  estate,  and  also  of  the  trust  estate ; 
restrain  the  assignees  and  the  bankrupt  executor  from 
acting  as  executor,  or  taking  the  personalty  of  the  testa- 
tor; and  appoint  two  or  more  persons  trustees,  and — 
by  consent — let  one  of  them  be  receiver  of  the  per- 
sonalty in  the  meantime. 

Mr.  E.  P.  Cooper  : — The  executorship  is  at  an  end ; 
the  testator  died  ten  years  ago,  and  all  his  funds  were 
paid  over  by  tlie  bankrupt  as  executor,  to  himself  as 
trustee,  and  specifically  invested  by  him,  as  trustee,  on 
a  mortgage ;  and  he  now  holds  the  property  solely  in 
his  character  of  trustee. 

Per  Curiam:  —  Under  these  circumstances,  take  the 
common  order  for  the  appointment  of  new  trustees. 

Common  order  for  appointment  of  two  new  trus- 
tees, &c. 


J 


CASES  IN  BANKRUPTCY,  UT 


Ex  parte  HELLING&  —  In  the  matter  of  YOUNG-      C.  of  R. 

Jan.2\f 
IN  January  1836  the  petitioner  (HeUings)  lent  Young        1837. 

the  use  of  forty-six  shares  in  a  railway  company  for  A  P^^  ^^^^^' 
three  months.  Young  giving  1 15/.  for  the  loan,  and  also  and  not  giving 
depositing  200/.  in  cash,  and  his  bill  for  300/.,  both  to  roMon  for  the 
be  restored  when  the  shares  were  returned.    The  shares  ^^l!*!"!? 
not  being  returned,  the  petitioner  brought  an  action  of  fica^  in  order 

to  prove* 

assumpsit  against  the  bankrupt,  and  in  August  1836  a  petition  to 
recovered  a  verdict  for  1,272/.  damages,  subject  to  be  JSte^nor^ 
reduced  to  972/.,  unless  the  promissory  note  for  300/.  to  prove  must 

be  served  on 

was  delivered  up ;  and  leave  was  given  to  move  further  the  assignees. 
to  reduce  the  damages  by  115/.  The  petitioner  elected  th^fJe'role 
not  to  give  up  the  note  for  300/.     On  the  31st  August  squiring  sig- 

^  *^  o         nature  to  a 

1836   a  fiat  issued   against    Young.     On   the  4th  of  petition  to  stay 
November  1836  Young  obtained  an  order  to  show  cause  ^n  be  di^** 
why  the  datnaifes  should  not  be  reduced  by  11 5Z.,  which  pen«ed  with, 
was  made  absolute  on  the  25th ;  and  the  petitioner  was  of  the  weather 
ordered  to  elect  within  four  days  whether  he  would  sign  JJHuf^  impos- 
judgment  for  857/.     He  elected  so  to  do,  and  judgment  "**'*^ 
was  signed  for  857/.,  and  70/.  costs.     'Hie  banknipt's 
certificate  was  laying  for  allowance  when  the  petition 
was  presented. 

This  was  a  petition  by  HeUings  for  leave  to  prove  for 
857/1  and  70/.,  and  to  stay  the  certificate  in  the 
meantime. 

This  petition  was  filed,  without  signature,  on  the 
27th  December  1836. 

It  appeared  that  tlie  petitioner  (who  lived  at  Bath) 
had  sent  instructions  to  London  to  have  his  petition  pre- 
pared by  counsel,  but  not  having  received  it  on  the 
26th  of  December  last,  he  himself  drew  a  petition  and 
affidavit,  and  put  them  in  the  post  for  London,  where 
by  due  course  they  s>hoiild  have  been  delivered  early  on 
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1837.       the  27th,  which  would  have  been  in  time;  but  the  mail 

„  having  been  detained  by  a  fall  of  snow,  the  letter  was 

HsixiNGs.     not  delivered  in  London  till  the  28th ;  the  London  agent. 

In  thc^  matter  ^^^  having  received  the  petition,  on  the  27th  himself 

YovNo.       filed  the  petition  before  the  Court,  without  signature, 

and  supported  by  an   affidavit  sworn  by  the  London 

solicitor. 

Mr.  TuriaSf  for  the  bankrupt,  took  two  preliminary 
objections ;  first,  that  the  petition  was  not  signed  by  the 
petitioner,  as  required  by  Lord  Eldon^s  general  order  (a) ; 
and,  second,  because  the  assignees  were  not  served,  which 
was  necessary,  as  this  was  a  petition  to  prove,  as  well  as 
to  stay  the  certificate. 

Mr.  Stoandon,  with  whom  was  Mr.  WatsoHf  for  the 
petition,  proposed  to  read  the  affidavit  explaining  the 
reason  the  petition  was  not  signed ;  when 

Mr.  Turiss  objected,  that  all  affidavits  used  in  support 
of  a  petition  to  stay  the  certificate  must  be  filed  at  the 
same  time  with  the  petition,  which  the  affidavit  in 
question  was  not. 

Per  Curiam:  —  Such  is  the  general  rule,  but,  under 
the  very  peculiar  circumstances  of  the  weather,  the  rule 
must  give  way  a  littie  in  this  particular  case. 

The  affidavit  was  read. 

Mr.  Swanstori:  —  The  assignees  need  not  be  served,  be- 
cause this  is  not  an  appeal  from  the  decision  of  the  com- 


(a)  Lord  EldoiCs  general  order,  August  12, 1809. 
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sioner.   We  do  not  insist  on  the  declaration  of  the  Courts  1 8S7. 

that  we  have  a  debt  proveabie,  but  only  ask  leave  to  go  

before  the  commissioner,  and  tender  a  proof,  which  he  Helling. 

may  reject,  if  he  think  fit     It  does  not  appear  that  the  ^^  '**®  matter 

assignee  was  served  in  ex  parte  Bray  (a) ;  it  is  contended  Young. 
therefore  that  the  assignee  need  not  be  served,  but  if  the 
Court  are  not  prepared  to  accede  to  that,  it  is  requested 
that  the  petition  may  stand  over  to  allow  time  to  ascertain 
what  is  the  practice. 

Per  Curiam:  —  Let  the  preliminary  objections  stand 
over  till  the  petition  has  been  heard* 


(a)  The  assignees  were  served.  — The  petitioners   have   com- 

Tbe  case  is  as  follows :  menced  actions  against  the  bank- 

Sx  parte  Bray  and  others,  in  rapt  for  the  debts  sought  to  be 

the  matter  of  J9rtt^iM>odL  claimed,  and  he  has  put  in  bail 

C.  ofR.    Nov.  Hy  1833.  thereto.    The  reason  given  for 

This  was  a  petition  by  creditors  the  petitioners  not  having  proved 

to  prove,  and  stay  the  cerUficate  is  not  sufficient  caase  for  staying 

in  the  meanwhile.   The  petition-  the  certificate.     If  indeed  cre- 

ers  resided  in  Cornwall,  and  the  ditors  are  abroad  they  may  not 

fiat  was  worked  at  Stafford,  and  be  expected  to  see  the  Gazette 

the  petitioners  alleged  that  they  and  then  may  stay  the  certificate 

had  not  heard  of  the  fiat  issuing  to  prove,  as  was  the  case  in  ex 

till  lately.  parte  Lord,  2  Rose,  481. 

Mr.  Swaiutony  for  the  petition,        Per  Curiam :  *-  Let  the  peti- 

sud,  the  distance  the  fiat  was  tioners  go  before  the  commis- 

worked  firom  the  residence  of  the  sioners,  and  establish  such  proof 

petitioners  sufficiently  accounted  as  they  are  able.   Let  the  certifi- 

for  their  not  having  heard  of  it,  cate  be  sent  back  to  the  commis- 

and  proved.  sioners  to  be  reviewed.    Let  the 

Mr.  Ayrton  appeared  for  the  petitioner  discontinue  the  action, 
assignees,  and  submitted  to  the  and  discharge  the  bail  there- 
order  of  the  Court.  under,  and  pay  the  costs  of  this 

Mr.  Montagu  for  the  bankrupt :  application. 
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1837.  Mr.  Swan9t0H  and  Mr.  WaUon  then  proceeded  witb 

the  petition^  and  cited  Parker  v.  BcanAMom  {a)f  ex  parte 
Helunob.     PcHcher  {b)j  and  ex  parte  Hebn.  (c) 

Ib  the  matter 
of 
YouK«.  Mr.  TiDiss^  c^WhrAj  contended,  that  if  the  petidoner  had 

a  proveaUe  debt  at  the  date  of  the  fiat^  then  he  gave  no 

reason  for  his  delay  in  not  having  proved ;  bat  he  con*^ 

tended  there  was  no  debt  so  proveaMe,— -a  qnestion 

which    could   not   be   argued  in  the  absence  of   the 

assignees. 

The  Chief  Judge  :  —  No  order  ought  to  be  made  on 
this  petition.  The  petitioner's  case  is,  that  though  be 
had  a  debt  proveable  at  the  date  of  the  fiat,  yet  that  it 
was  litigated,  so  that  he  could  not  prove  till  the  certificate 
was  ready  for  confirmation  by  this  Court;  but  that  he 
now  ought  to  be  allowed  to  prove.  To  this  it  is  objected, 
that  the  assignees  are  not  served ;  which  is  a  valid  objec- 
tion, the  object  of  the  petition  being  to  establish  the  fact 
that  he  had  a  debt  proveable  at  the  date  of  the  fiat.  If 
the  petitioner  bad  a  debt  proveable  at  the  date  of  the 
fiat,  he  gives  no  satisfactory  reason  for  waiting  till  the 
certificate  was  ready.  On  both  grounds,  therefore,  of 
delay  and  want  of  service  on  the  assignees,  the  petition 
must  be  dismissed. 

Sir  John  Cross:  —  I  concur  that  this  petition  should 
be  dbmissed  on  the  merits,  which  renders  it  unnecessary 
to  say  any  thing  on  the  objections  of  form. 


(a)  ParJeer  v.  Hamibotiom^  S        (b)  Es  parte  Poucher,  1  Gl.  (r 
Bam,  Sf  Cret,  257.  S.C.  5  Dow.    J.  385. 

4*  %.  138.  (c)  Ex  parte  Helm,  Mont.  * 

Mac»  70. 
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Sir  George  Roses  —  1 837. 

The  general  order  requiring  signatures  to  petitions  is  ' 
occasionally  relaxed,  except  on  petitions  to  stay  the  cer-  Helungs. 
tificate^  when  the  rule  requiring  signature  is  inflexibly  '"  ^^  taatter 
adhered  to*  When  the  bankrupt  found  the  petition  Toung. 
wanted  signature,  he  might  have  asked  to  have  it 
brought  on  to  be  dismissed  with  costs,  (a)  The  objec- 
tion of  want  of  service  was  not  a  preliminary  objection ; 
it  was  necessary  to  hear  the  petition  to  ascertain  whether 
it  was  one  of  those  petitions  to  prove  which  require 
service  on  the  assignees,  there  being  some  applications 
to  prove  which  do  not  require  such  service.  If  tlie  debt  is 
indisputably  proveable,  and  the  petitioner's  case  turns 
on  his  omission  to  prove  before^  the  assignees  need  not 
be  served,  and  the  petitioner  must  explain  his  delay  to 
the  satisfaction  of  the  Court;  and  the  same  rule  applies 
where  the  par^  shows,  that  though  there  is  a  debt  prove- 
able,  yet  there  is  some  formal  objection  as  to  the  person 
to  prove  which  prevents  the  commissioners  receiving 
the  proof;  but  if,  in  addition,  a  question  arises  whether 
there  is  or  is  not  a  debt  proveable,  the  assignees  must  be 
served. 

In  this  case,  even  if  the  rule  allowed  it,  it  would  be  jt  leexns  a  de- 
useless  to  allow  the  petition  to  stand  over  to  serve  the  JJJ"^  fo*i.^n*Jt 
assifimees,  as  I  think  the  petitioner  had  no  proveable  returning  cer- 

^  ^  .  tain  shares  lent 

debt,  and  if  he  had  he  states  no  reason  for  not  provmg ;  is  not  prove- 
he  proceeded  with  his  action,  and  finally  procured  judg-  ^^*' 
roent ;  but  as  the  bankrupt  had  previously  procured  his 
certificate  to  be  signed,  we  cannot,  on  the  merits,  permit 
him  now  to  stay  the  certificate  in  order  to  prove. 

Petition  dismissed  with  costs. 
{a)  See  1  Mont*  4*  4^*  Bankrupt  Laws,  384,  note  (r). 
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C.  of  R.  Ex  parte  JONES.  —  In  tlie  matter  of  OLIVER. 

Jan.2Bj 

•  j[  J]  jg  ^03  ^}|g  common  petition  of  an  equitable  mort- 

no  memortn-  gag^e  by  deposit  of  deeds  without  any  memorandum, 

^^t  of  d^  '^^  deposit  was  in  1825,  the  commission  in  1826,  and 

tweWe  years  in  1829  the  bankrupt  died. 

ago,  and  ths 
bankrupt  dead, 

n^t  St^re  to       ^^-  Swanstm  and  Mr.  ^tUon  for  the  petition. 

make  the  oom- 

mortgage  order.       Mr.  Kemt^  for  the  assignees,  contended,  tliat  as  there 

was  no  written  evidence^  and  the  bankrupt  was  dead, 
and  the  demand  was  so  stale,  the  Court  would  not 
interfere. 

Per  Cbnam.*-— The  objections  stated  prevent  any 
order  being  made. 

Petition  dismissed  with  costs. 


C.  of  R.  Ex  parte  BIGGS.  —  In  the  matter  of  WORTH. 

Jan.  23, 
1837.        This  was  a  petition  to  prove. 

Where  both 
parties  agree 

that  a  vN^  9ooej       j^^.  StoonstoHy  for  the  petition,  and  Mr.  Spence,  for 

examination  is       ,  .  .      ,  _     ,  ,   ^  ,       . 

necessary,  it       the  assignees,  both  agreed  that  a  vwd  voce  exammation 

will  be  ordered.         ^^>..«.««— , 

was  necessary. 

Per  Curiam :  —  As  botli  parties  agree  that  a  viva  voce 
examination  is  necessary,  let  the  petition  stand  over  for 
that  purpose. 
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JEr  parU  ORRETT.  —  In  the  matter  of  PYE.  C.  of  R. 

Jan.  28^ 
1  HIS  was  the  common  petition  of  an  equitable  mort-        1837. 
gagee,  nnder  an  agreement  to  deposit  a  lease  when  An  agreement 
granted.     The  lease  was  subsequently  granted.  leue  when 

granted,  and 
whieh  Is  lub- 

Mr.  Keene  for  the  petition.  aeqnentij 

granted,  eteates 

Mr.  Swanston^  for  the  assignees,  objected  that  it  was  morMgew  * 
not  a  case  in  which  the  Court  would  interfere.  The  lease 
was  not  granted  to  the  bankrupt  when  he  entered  into 
the  agreement. 

Per  Cbruim:  — That  is  not  an  objection,  unless  it 
brings  into  question  the  bona  fides  of  tlie  agreement. 

Common  order  made. 


Ex  parU  BIGGS.  —  In  the  matter  of  WORTH.  C.  of  R. 

March  16, 

A  VIVA  voce  examination  had  been  ordered  on  a  for-  1~>» 
mer  occasion^  which  now  came  on  to  be  heard,  m  the  examination 
course  of  which  Mr.  J.  Bussell  was  about  to  read  an  »«<'•'»*•  ™y 

be  read. 

affidavit  filed  at  the  original  hearing,  when  Mr.  Swanstan 
objected  that  no  affidavits  could  be  read  when  a  vivd 
voce  examination  was  ordered. 

The  Chief  Judge  :  — >  The  usual  course  is  to  read 
the  affidavits  first,  and  if  any  doubt  then  remains,  to 
order  a  vivd  voce  examination.  In  this  case^  however,  an 
examination  was  ordered  before  all  the  affidavits  were 
read.  They  may  now  be  read.  On  such  occasions  it  may 
be  most  useful  to  read  affidavits  of  distant  witnesses  to 
points  of  less  importance  or  admitted  facts^  and  examine 
the  principal  witnesses  only. 
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C.  of  R- 

March  16, 
1837. 

JEx  parte  Jameif 
Mont.  545, 
correoied* 
If  the  quorum 
connmisttonera 
are  absent,  the 
Court  will  order 
Uie  third  meet- 
ing to  be  ad- 
journed. 

GofR. 

March  17, 

1837. 

The  statute  of 
limitations  ap- 
plies to  a  de« 
mand  for  a 
dividend. 


Ex  parte  WILLIAMS.  —  In  the  matter  of  GIBSON. 

iN  this  case  the  Court  said  that  ex  parte  James^ 
MoHt.  545»  was  incorrectly  reported,  the  order  actually 
made  being  that  the  third  meeting  should  be  adjourned; 
not  as  reported,  that  it  should  be  held  in  the  absence  of 
the  quorum  commissioners. 


Ex  parte  CLARKSON.  — In  the  matter  of 

CLARKSON. 

1  HIS  was  a  petition  for  payment  of  a  dividend  which 
was  declared  fourteen  years  ago. 

Mr.  Swanston  and  Mr.  Dixon  for  the  petition. 

Mr.  J.  RusseU  and  Mr.  Stephens  for  the  assignees. 

Per  Curiam : — If  the  petitioner  could  bring  an  action 
at  law  for  these  dividends,  the  statute  of  limitations  would 
be  an  answer ;  and  a  petition  to  this  Court  is  subject  to 
the  same  restrictions  as  an  action  would  have  been  before 
the  6  Geo.  4.  c.l6.  s.111.  (a);  therefore,  if  the  assignees 
thought  fit  to  set  up  the  statute  of  limitations  as  a  bar, 
it  would  be  an  answer  in  this  Court  (b) ;  but  in  this 
case  the  assignees  do  not  set  up  that  defence. 


A  diTidend  de- 
clared eighteen 
years  ago 
ordered  to  be 
paid. 

The  statute  of 
limitations  does 
not  apply  to  a 
demand  for 
dividends. 


(a)  No  action  for  any  dividend 
shall  be  brought  against  the  as- 
signees by  any  creditor  who  shall 
have  proved  under  the  commis- 
sion; but  if  the  asagnees  shall 
refuse  to  pay  any  such  dividend, 
the  Lord  Chancellor  may,  on 
petition,  order  payment  thereof, 
with  interest  for  the  time  that  it 


shall  have  been  withheld,  and 
the  costs  of  the  application.— 
6  Geo.  4.  c.  1 6.  s.  1 1 1 . 

(h)  Ex  parte  HeaUy  and  an- 
other, in  the  matter  of  Norru. 

Court  of  Review,  1832. 

A  fiat  issued  against  Foslkt  in 
1812,  under  which  RowlaruUon 
(since  dead)  and  Douglass  were 
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Ex  parte  M  ARSON.— In  the  matter  of  RIDSD  ALE.      C.  of  R. 

March  J  8, 
1  HIS  was  a  petition  to  prove  a  judgment  debt  on  a        1 837. 
cognovit  given  in  an  action  commenced  after  a  plea  that  Commitiioners 

may  inqoiro 

the  debt  was  a  gambling  debt.     The  bankrupt  before  into  the  con- 
the  commissioner  contended  it  was  a  gambling  trans-  a  juSment 

. , debt. 

assignees^  and  PoHlet  proved  a  The  Chief  Jddoe  :  —  The  as- 
debt,  on  which  dividends  were  signees  cannot  be  beard  to  say 
declared  in  1813  and  1814.  Pm-  the  proceedings  are  not  in  their 
ilei  died  in  1814,  leaving  the  pe-  hands;  and  the  evidence  of  the 
titioners  his  executors.  AppKca-  affidavits  in  this  case  raises  a  pre- 
tions  had  been  made  to  the  as-  sumption  that  Rawlantbon  knew 
signees  for  the  dividend;  but  the  debt  had  been  proved, and 
Doyglasi,  the  surviving  assignee^  the  assignee  has  not  proved  that 
stated  that  he  never  heard  of  the  the  dividend  was  paid.  The  divi- 
daim  till  eighteen  months  ago,  dend  must  therefore  be  ordered 
as  Rawiandson  had  been  acting  to  be  paid,  with  interest  from 
assignee.  Douglau  also  stated  1830,  when  Bawiandion,  the  act- 
he  believed  the  dividends  must  iag  assignee,  died, 
have  been  paid,  if  any  such  debt  Sir  Albert  Pell:  —  I  concur, 
was  ever  proved,  but  that  the  The  executor  appears  not  to  have 
proceedings  could  not  be  found,  been  very  vigilant,  but  that  must 
and  that  there  were  no  assets  left,  not  injure  his  cettui  que  trusts,  I 
This  was  a  petition  for  payment  am  satisfied  that  the  debt  was 
of  the  dividend,  with  interest.  proved,  and  that  the  dividends 

Mr.  Montagu  for  the  petition :  are  not  paid.  Mere  lapse  of  time 

-^The  prayer  of  this  petition  is  i*  no  answer  in  such  cases  as  the 

of  course,  under  6  Geo.  4.  c  16.  present* 

s.  111.,  with  interest  at  five  per  Sir  ./oAii  Cross .'-^I  regret  that 

cent.;  ex  parte  Loxfey,*   The  my  opinion  difiers  from  that  of 

affidavits  fully  account  for  the  vay  learned  colleagues.  After  the 

delay  on  the  'part  of  the  peti-  lapse  of  time  which  has  occurred, 

tioners.  I  think  the  petitioner  should  have 

Mr.  G. Richards  for  Douglass:  supported  his  case  by  better  evi< 

—After  so  long  a  period  the  debt  dence.    I  think  the  probabilities 

must  be  presumed  paid.  are  against  the  claim.    At  law 

the  debt    would   be    presumed 

«  Ei  parte  Lwdey,  1  Gl^iJ.  345.  paid,  where  even  a  bond  debt  is 
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1837.       action^  which  the  commissioner  suspecting  to  be  the  fact^ 
"         admitted  a  claim  only^  and  postponed  the  proof. 

Ex  parte 
Maoson* 
In  the  matter       Mr.  Koe  for  the  petition. 


RiDBDALV. 


Mr.  Bethett  for  the  assignees :  —  The  petition  is  pre- 
mature} the  commissioner  never  having  rejected  the 
proof}  but  only  ordered  it  to  stand  over  for  further 
inquiry. 

The  Chief  Judge  :  —  The  rule  of  practice  requires  a 
rejection  of  the  proof  by  the  commissioner  before  an 
appeal  to  this  Court,  and  this  proof  was  not  disallowed^ 
but  postponed,  and  the  petitioner  is  premature.  Though 
this  was  a  judgment  debt,  commissioners  may  inquire 
into  its  consideration,  as  decided  by  ex  parte  BuUerfil  (a) 
and  ex  parte  Bryani.  (b) 

Sir  John  Crass: — It  appears  to  me  that  the  party  ob- 
jecting to  the  judgment  was  and  is  bound  to  support  his 
objection  before  the  commissioner,  and  that  the  onus  did 
not  lay  with  the  petitioner.     Six  months  have  elapsed 

presumed  to  be  satisfied  after  the  dividend,  and  interest  since 

twenty  years.  1830. 

Sir  George  Roie:^^l  concur  See  also  ex  parte  Bolton,  I 

with  the  Chief  Judge.    The  sta-  MonL  4-  Ayr.  SO,  where  it  wtt 

tute  of  limitations  is  no  bar  to  a  held,  the  statute  of  limitations 

claim  on  a  debt  proved  under  a  was  no  bar  to  prevent  the  recall 

fiat,  and  no  presumption  of  pay-  of  dividends    received    firaudu* 

ment  of  dividends  ever  arises,  and  lently. 

they  constitute  a  trust  debt  firom  And  see  ex  parte  Rots,  ^GL^ 

the  assignees,  against  which  time  «7. 46.    But  see  the  case, 

does  not  run.    As  to  dividends,  (a)  Ex  parte  Butterfil,  I  Rose, 

an  assignee  and  creditor  is  trustee  1 98. 

and  cestui  que  trusL  {h)  Ex  parte  Bryant,  1  Fes*  S^ 

The  order  was  for  payment  of  Bea*  21 1.    But  see  the  case. 
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Eje  parte 
Marson. 


»noe  the  daim  was  admitted,  and  the  oommissioner  has        1837* 

taken  no  steps  towards  admitting  the  proof,  which,  in 

my  opinion,  amounts  to  a  virtual  rejection  of  the  proof, 

entitling  the  petitioner  to  come  to  this  Court.   He  is  not  ^^  the  matter 

bound  to  ask  the  commissioner  whether  he  has  changed      Ridsdale. 

his  mind. 


Sir  George  Base  .-—The  petitioner  must  go  before  the 
commissioner,  and  finally  have  his  debt  rejected  or 
aUowed.  I  do  not  think  the  oommissioner  has  rejected 
the  proof;  indeed  admitting  a  claim^  which  secures  the 
dividend,  is  so  far  intimation  in  favour  of  the  proof. 
The  commissioners  clearly  may  inquire  into  the  consi- 
deration for  a  judgment  debt 

The  petition  was  ordered  to  stand  over,  with  liberty 
for  the  petitioner  to  go  before  the  commissioner. 


Ex  parte  ADAMS.  —  In  the  matter  of  WY ATT  and 

THOMPSON. 
Ex  parte  GROOM.  —  In  the  matter  of  W  Y  ATT  and 

THOMPSON. 


C.  of  R. 

March  18, 

1837. 


.^  indebted 

Xi/X  parte  Attains  was  a  petition  for  payment  of  a  divi-  |j|jj^°'^ 


W.  and  r., 
psrtnen,  being 
indebted  to  A. 
,000/.  on 
^ ,  T.  done 

dend ;  ex  parte  Groom  a  cross  petition  by  the  oflBcial  aasigni  to  a. 

certain  securi- 

assignee  to  expunge  thejproof.  ties  to  aeoure 

Adams  proved  for  10,000t  against  the  joint  estate,  ^„j^'^^' 
upon  six  bills  of  exchange,  all  drawn  by  Adams  upon  s,ai4L  was  re- 
and  accepted  by  the  bankrupts,  and  payable  to  the  order  bankruptcy  of 
of  Adams.     The  amount  of  the  bills,  after  deducting  J^v,*  ^-  '^^^ 
legal  discount,  was  advanced  by  Adams  to  the  bankrupts,  P^J^'   . 

out  deducting  the  S,4]4/.  from  the  proof.  If  an  official  assignee  petition  alone,  and 
without  the  express  direction  of  the  commissioner,  or  a  meeting  of  creditors,  the  petitioa 
will  ^e  discharged  with  eosts. 
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1837.        on  security  of  the  bills,  aiid  a  bond  from  the  bankrupts 
'  and  Marks  for  1 1,000/.,  ccmditioned  for  payment  of  some 

Adams.        ^^  ^^^  ^^"^  therein  mentioned,  and  a  bond  from  the 

In  the  matter  bankrupt  Henry   Thompson  for  4,500/.,  and  another 
Wyatt        bond  from  the  bankrupts  and  Marks  for  5,500/.  and 

"°^  Atlid  *^^'^'    interest,  and  the  interest  of  Adams  under  an  indenture  of 
ex  parte       assignment  dated  the  28th  of  December  1 830,  whereby 

In  UmT  matter  (after  reciting   that  Douglass  Thompson    owed  Henry 
of  Thompson  7,189/.  and  upwards,  and  reciting  that  the 

and  another,    debt  of  10,000/.  due  to  Adams  on  security  of  the  bills, 
and  interest  thereon,  had  been  paid,  and  that  Adams, 
being  dissatisfied  with  the  securities,  had  requested  Henry 
Thompson  to  repay  the  10,000/.,  but  it  being  inconvenient 
so  to  do,  Henry  Thompson  had  proposed  further  to  secure 
the  repayment  by  his  bond  for  4,500/.,  and  the  joint  and 
several  bond  of  the  bankrupts  and  Edmund  Marks  for 
5,500/.^  and  also  by  an  assignment  of  the  7,189/.,  and  the 
further  balance  *-  if  any  —  due  on  the  settlement  of  the 
account)  Henry  Thompson  assigned   to  WiUiam  Caler 
the  debt  of  7,189/.,  &c.,  upon  trust,  in  the  first  place, 
that  Cater  should  adjust,  on  behalf  of  Henry  Thompson, 
the  accounts  of  the  late  copartnership  between  Douglass 
Thompson  and  Henry  Thompson;  and  upon  trust  to 
apply  the  money  collected^  upon  trust,  in  the  first  placcj 
to  pay  the  costs,  &c.  of  that  indenture,  and  the  several 
bonds,  and  also  the  costs,  &c.  of  adjusting  the  accounts 
of  the  late  copartnership,  and  of  ascertaining  the  balance 
due,  and  also  of  collecting  and  enforcing  payment  of  the 
debts,  balance,  &c.,  and  all  other  the  costs  incidental  to 
the  due  execution  of  the  trusts  thereby  reposed  in  Cater; 
and  in  the  next  place  to  pay  and  discharge,  first,  the 
4,500/.  secured  by  the  bond  of  Henry  Thompson,  and 
then  the  5,500/.  secured  by  the  bond  of  the  bankrupts 
and  Marks,  or  so  much  thereof  as  should  remain  due  to 
Adorns^;  and  after  payment  thereof,  upon  trust  to  pay 

7 
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over  the  surplus  to  Henry  X^ompwn.    By  a  deed  poll,        1837. 

dated  the  28th  of  December  1830,  under  the  hands        

of  the  two  bankrupts,  after  reciting  the  bond  of  Henry       Adams. 
Tkongmm  to  secure  payment  of  the  4,500/.  and  inte-  ^"  the  matter 
rest,  it  was  declared  and  agreed  that  such  bond  should       Wyatt 
not    merge,  destroy,   extinguish,    or   satisfy   the  debt    *°  An?    '^' 

or  bills  of  exdiange  for  which  the  same  was  given,  but      ''  porte 

Oitooiff 

that  Adams  should  have  such  or  the  like  remedies  or  in  the  matter 
means  on  such  bills  to  obtain  payment  against  the  bank-       ^^^ 
mpts  and  their  joint  estate,  as  though  such  bond  had    and  another, 
not  been  executed.     Since  the  proof  by  Adam$^  Cater, 
as  trustee  for  him,  received  7,189/L  and  interest,  making 
together  8,41 4JL;  since  which  a  dividend  of  ]«.  Id.  was 
declared  on  the  joint  estate. 

The  assignees  having  refused  to  pay  the  dividend, 
Adams  presented  a  petition  for  its  payment.  The  as- 
agnees  presented  a  cross  petition  to  expunge  the  proof, 
contending  that  the  proof  ought  to  be  reduced  by  the 
sum  received  by  Caier,  after  retaining  thereout  his  costs, 
&&,  or  that  the  proof  should  be  reduced  by  tiie  4,500/. 
secured  by  the  bond  of  Henry  Thompson.  But  Adams 
insisted  that  he  was  entiUed  to  the  benefit  of  his  secu- 
rities until  he  had  received  the  whole  10,000A  with 
interest,  and  he  alleged  that  Cater  claimed  to  retain 
the  whole  sum  received  by  him  until  he  was  fully 
paid  the  costs,  &c.  incurred  by  him  as  trustee  under  the 
indenture. 

The  petition  of  the  assignees  prayed  that  the  proof 
might  be  reduced  by  the  extent  of  the  sum  received  by 
Cater  after  retaining  his  costs,  or  that  at  all  events  the 
proof  might  be  reduced  by  the  sum  of  4,500/. 

Mr.  SuHxnslon  and  Mr.  BetheU,  for  ex  parte  Adams, 
stated  that  the  petition  for  the  dividend  was  of  course, 
unless  the  cross  petition  of  ex  parte  Groom  was  successful ; 
Vol.  III.  M 


sad  iinother. 
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1837.       and  they  contended  that  the  Court  could  not  entertain  the 
cross  petition^  as  it  was  presented  by  the  official  assignee 

JSji  parte 
Adams.        alone. 
In  the  matter 
of 

Wyact  p^  Curiam  : — Why  does  the  official  assifimee  venture 

and  another.  ''  ° 

And  to  petition  alone  ? 

ex  parte 
GaooM. 

In  thc^mattef       jj^.  j  s^usseUy  for  ex  parte  Groom ;— The  reason  is, 
Wyatt        that  the  surviving  creditor's  assignee,  Cajter^  is  the  trustee 
having  an  interest  adverse  to  the  estate:    the  official 
assignee  must  appear  to  ex  parte  Adams,  being  served,  to 
which  his  cross  petition  is  merely  a  defence. 

Per  Curiam: — It  is  quite  irregular  for  the  official 
assignee  to  present  a  petition  without  the  sanction  of  the 
creditors.  Allowing  the  official  assignee  to  petition  leaves 
it  to  his  discretion,  which  is  dangerous :  the  Court  are 
anxious  to  protect  the  official  assignees  from  litigation. 
When  Mr.  Groom  was  served  with  the  petition  in  ex 
parte  Adams,  he  should  have  applied  to  the  creditors. 
Official  assignees  must  never  interfere,  save  in  cases  of 
obvious  and  absolute  necessity,  or  under  the  express 
directions  of  the  commissioner.  From  the  knowledge 
which  the  Court  possesses  of  Mr.  Groom,  no  suspicion 
can  attach  to  his  motives,  but,  generally  speaking,  the 
confidence  of  the  public  in  the  integrity  and  disinterest- 
edness of  the  official  assignees  would  be  shaken  if  they 
could  involve  the  estate  in  litigation,  though  they  have 
no  interest  in  that  estate.  If,  therefore,  Mr.  Swanston 
presses  his  objection,  the  Court  can  hardly  avoid  dis- 
missing ex  parte  Groom,  with  costs. 

Mr.  SwansUm  left  the  matter  entirely  in  the  bands  of 
the  Court. 
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Per  Curiam : — Then  let  this  petition  proceed,  it  being        1837. 

understood,  that  in  future  no  official  assignee  may  pre-        

sent  a  petition,  save  under  the  express  directions  of  a  com-       Adams. 

missioner.  But  let  this  petition  be  considered  as  amended,  ^"  ^®  matter 

and  to  stand  as  the  petition  of  some  of  the  creditors,  with*       Wyatt 

out  the  Court  losing  the  power  of  giving  costs  against    ^  And     "^ 

the  official  assignee  personally,  if  necessary.  es  parte 

GaooM. 
In  the  matter 

Mr.  J.  Bussdl  and  Mr.  Stephens  then  proceeded : —  ^^ 

The  law  is  clear,  being,  that  when  a  person  proves,  and  and  another. 
accepts  bills  or  other  documents  given  by  a  third  per- 
son as  security,  and  such  bills  are  afterwards  paid,  the 
amount  paid  must  be  deducted  from  the  proof,  and 
the  dividend  paid  on  the  residue;  1  Oooke^  Bankrupt 
Laws  (a) ;  ex  parte  Bum  (b) ;  ex  parte  Ruffbrd  (c) ;  tx 
parte  BarratL  (d)  The  amount  of  the  proof  is  composed 
of  distinct  debts  on  separate  bills  of  exchange,  and  with 
several  distinct  securities.  The  money  is  received  by 
Caterj  the  trustee^  and  be  withholds  it,  on  some  pretence 
of  indemnifying  himself,  which  cannot  be  allowed  to 
prevail :  if  he  withholds  the  proceeds,  he  should  be  com- 
pelled to  pay  them  over. 

Mr.  Swansion,  contra : — No  payment  has  come  to  the 
hands  of  Adams  on  account  of  his  debt.  If  any  pay- 
ments have  been  made  they  are  to  Cater,  a  trustee,  not 
on  naked  trusts  for  the  benefit  of  Adams,  but  on  other 
trusts,  the  first  being  to  pay  the  trustee's  own  costs,  &c., 
which  are  considerable.  The  fund  therefore  is  subject  to 
an  indefinite  charge  ;  and  there  is  no  instance  of  a  case 


(a)   1  Cooke,  B.L    166,  edit.  (c)  Ex  parte  liufferd,  1  Gl.  ^ 

7th.  J.  41, 

(*)  Ejp  parte  Bum,  2  Rose^  (d)  Ex  parte  Barratt,  1  GL  i 

65,  ./.  327. 

M  2 
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18S7.       so  situated  having  been  broagbt  within  the  rule  instated 

upon  by  the  assignee.     If  the  assignee  has  any  equity 

Adams.       against  AdoM^  it  is,  not  now  to  expange  any  part  of  his 

In  the^matter  j^^j^  ^^j  ^^  compd  hiro  to  call  on  CaUr^  the  trustee,  to 

WrAT*       make  the  security  available*     Till  Adams  has  actually 

*"  And^  ^*    '^c^i^c^l  ^^^  money  the  rule  insisted   upon  does  not 

«jr  partt      apply.     But  if  the  Court  thinks  the  trust  fund  within  the 

In  the  matter  ^^  7^^  ^  terms  of  the  deed  do  not  entitle  the  petitioner 

_^^  to  what  he  asks.     The  recitals  make  Adams  a  creditor 

Wtatt 

nod  another,  of  the  firm  for  10,000/.,  and  that  he  held  security  for  the 
whole  10,0001.  The  assignee  desires  that  the  8,414^ 
received  should  not  be  applied  to  the  whole  debt  accord- 
ing to  the  deed,  but  a  discharge  pro  tanto  of  the  joint 
estate,  confined  to  one  particular  sum  of  4,500/.,  part  of 
the  10,000iL  The  deed  is  a  contract  of  indemnity,  there- 
fore Adami%  proof  is  not  affected  by  any  sums  received, 
till  he  is  wholly  indemnified,  (a)  In  the  cases  cited  the 
payment  was  made  through  the  instrument  founding 
the  proof;  here  it  is  through  a  distinct  deed. 

Mr.  J.  BusseH in  reply :—- The  payments  have  been 
to  the  trustee,  and  if  he  has  not  paid  over  the  proceeds^ 
Adams  should  compel  him. 

The  Chief  Judge  : — If  the  questkm  were  between 
the  separate  creditors  of  Henry  Tkompsot^  perhaps  they 
would  have  a  right  to  insist  that  the  money  which  is  in 
the  hands  of  Cater  should  be  applied  according  to  the 
terms  of  the  cleed ;  but  ex  parte  Groom  is  not  an  appli- 
cation by  the  separate  creditors  of  Henry  T%ong}son,  nor 
for  their  benefit,  because  no  proof  is  made  against  his 
separate  estate ;  it  is  an  application  on  behalf  of  the  joint 

{a)  See  what  Sir  €.  Ro$e  lays,  eg  parte  Ram»bottom^  1  Mont,  i 
Ayr,  64. 
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creditors,  who   say  that  the  firm  became  surety,  and        1837. 

has  a  right  to  insist  npon  the  application  of  the  fund  to         

TelieTe  the  joint  estate.     The  firm  is  in  tome  d^ee       Adams. 

surety  for  Henry  TTumpmmj  but  the  loan  was  advanced  ^^  ^^  matter 

fi>r  and  went  to  the  use  of  the  firm.     If  the  parties  ware       Wyatt 

solvent  there    would  exist  an   equi^   between  Henry         j(JJ|^      ' 

Thompson  and  the  firm.     The  petitioner  Adams  having      ^  p*"^ 

required  further  security,  Douglass  Thompson  asagned  in  the  matter 

to  Caieri  as  trustee,  a  right  to  recover  sums  to  which       ^^^ 

Douglass  Thompson  was  entitled,  and  then,  as  between    and  another. 

Donglass  Thonqfson  and  Henry  Thompson,  the  trustee  is 

first  to  pay  the  4,500iL  to  Adams.  Why  was  this  security 

and  appropriation  ?    Not  for  the  benefit  of  die  joint 

creditors  of  the  firm,  but  of  Adams.    It  was  no  part  of 

the  contract  that  the  arrangement  should  benefit  the 

joint  creditors,  who  therefore  have  no  interest  entitling 

them  to  insist  upon  the  appropriation  of  the  bills.     It 

might  be  difierent  if  Cater  had  expressly  appropriated 

any  of  the  money  received  to  payment  of  any  particular 

bill.     The  argument  of  the  assignees  is,  that  the  money 

b  in  the  hands  of  CSstfer,  who  colourably  withholds  it  on 

pretence  of  indemnifying  himself.     If  the  case  depended 

on  that  point,  the  Court  would  take  care  the  estate  should 

not  su£Fer  by  any  such  acts ;  but  it  appears  to  me,  on 

the  whole,  that  the  joint  creditors  have  no  right  to  what 

they  ask ;  the  joint  estate  is  surety,  not  for  4,500/.  alone^ 

bat  for  the  whole  10,000/.,  and  therefore  has  no  right 

to  insist  upon  the  application  of  the  4,500/.  as  prayed. 

Sir  Jbhn  Cross :  —  The  petition  is  premature.  Both 
partners  are  not  parties  to  the  deed  of  assignment, 
Douglass  Thompson  assigns  his  own  debt  alone ;  so  that 
the  joint  estate  has  no  equitable  claim,  there  being  no 
ground  for  the  joint  estate  to  rest  a  claim  on  a  contract 
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1837. 

Ex  parte 

AOAMS. 

In  the  matter 

of 

Wyatt 

and  another. 

And 

ex  parte 

Groom. 

In  the  matter 

of 

Wyatt 

and  another. 

Where  new 
ground  arises 
to  expunge  a 
proof,  applica<p 
tion  should  be 
made  to  the 
oommissioner 
in  the  first 
instance. 


Security  Is  not 
to  go  in  reduc- 
tion of  proof^ 
unlets  the  pro> 
perty  of  the 
estate  against 
which  the  proof 
is  tend^ed, 


never  binding  that  joint  estate.  The  contract  was  made 
by  one  of  the  members  of  the  firm.  But  what  estate 
does  he  wrong?  Not  the  joint  estate;  therefore  the  joint 
estate  has  not  at  present  any  equitable  ground  of  com- 
plaint. I  do  not  say  what  may  be  the  future  rights  of 
the  joint  creditors. 

Sir  George  Base :  — >  This  is  an  ordinary  case.  The 
petition  is  not  properly  directed  to  its  object.  The 
expense  of  coming  here  should  not  have  been  incurred 
in  the  first  instance.  The  proper  coarse  would  have 
been  to  summon  Adams  before  the  commissioner^  to 
show  cause  why  his  debt  should  not  be  expunged.  It  is 
said  Adams  has  or  might  have  received  4,5001,  and  that 
consequently  the  debt  proved  should  be  expunged  to 
that  amount.  Where  any  portion  of  a  proof  depends 
upon  bills  which  are  afterwards  paid,  the  proof  should 
be  pro  tanio  expunged,  which  would  not  be  prevented 
by  alleging  that  the  proceeds  were  in  the  hands  of  some 
trustee,  and  that  some  steps  were  necessary  to  recover  it 
from  him ;  the  Court  would  consider  that  done  which 
ought  to  be  done.  I  therefore  consider  the  money  as  if 
in  the  hands  of  Adams.  Then  the  question  is.  Must  he 
apply  it  in  payment  of  the  bills  ?  Before  proof,  where 
there  is  security^  the  securi^  should  be  realized ;  or,  if 
the  state  of  the  property  be  such  as  to  render  an  imme* 
diate  sale  inexpedient,  a  memorandum  should  be  placed 
on  the  proceedings,  that,  when  soldj  the  proceeds  are  to 
go  in  reduction  of  the  debt.  Es  parte  Peacock  {a)  and 
the  other  decisions  clearly  show  that  the  proof  is  not  to 
be  reduced  by  the  amount  received.  It  has  become 
almost  a  maxim  in  bankruptcy,  that  security  is  never  to 

{a)  Ex  parte  Peacock^  2  GL  Sf  J.  27, 
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go  in  redaction  of  a  proof,  unless  the  property  of  the        1837. 

estate  against  which  the  proof  is  tendered.     There  is  no         

dispute  that  when  a  party  proving  holds  a  bill  as  security       Adams. 
to  the  full  amount,  which  is  afterwards  paid,  the  debt  ^"  *^®  matter 
should  be  expunged;  but  that  is  only  when  the  pay-       Wtatt 
ment  is  by  parties  privy  to  the  instrument^  or  arising    «"<*  another.' 
out  of  the  contract.     If  this  were  a  case  in  which  under      €x  parte 
ordinary   circumstances  we  should  expunge,   still    the  Jq  ^^  matter 
question   here   would   be,   whether   by   the  deed,   &c.       ,„  ®^ 
Adams  has  not  by  express  contract  prevented  that  being    and  another. 
done  ?     No  doubt  Adorns  has  a  right  to  say  that  the 
force  of  the  contract  is  such  as  to  prevent  the  application 
of  the  rule.     Adams  takes  an  assignment,  under  a  recital 
that  he  is  a  creditor  for  10,000/.,  and  that  the  security  is 
to  cover  that  amount.  It  is  true  that  one  of  the  partners, 
by  the  bond,  arranges  for  payment  of  4,500/.  first.   But 
has  the  joint  estate  any  right  to  urge  this  ?     As  to  that 
estate,  the  deed  is  an  indemnity  for  10,000/.   Can  the 
joint  creditors  turn  round  and  say,  ^*  Apply  the  4,500/. 
to  our  relief?"     The  mere  statement  of  such  a  propo- 
sition shows  that  it  is  untenable.     It  has  been  held  that  The  oommoii 

y  1        ,  ^  o      •     -I  rules  do  not 

the  common  rules  do  not  apply  to  contracts  tor  indem-  .ppiy  to  con- 
nity.  (a).     It  is  said,  that  the  joint  estate  is  surety ;  but  j™^ni[°[  *'*' 
that  is  only  as  between  the  partners,   not  for  Adams, 
While  a  sixpence  remains  unpaid   the  surety  cannot 
attack    the   creditor.      Again,  if  this  is  a  question  of 
principal  and  surety,  it  only  applies  while  the  parties 
are  solvent:  the  Court  does  not  recognize  suretyship  Supety»hipis 
between  partners  whose  estates  are  insolvent.  (6)    When  between  part- 
20*.  in  the  pound  is  paid,  then  the  question  arises  of  ^^J^^i, 
how  far  the  joint  estate  is  to  be  set  right  under  the  rules  ▼«*• 
of  suretyship ;  but  if  suretyship  exists,  it  is  not  till  the 
whole  account  is  taken  and  balanced. 

(a)  See  ex  parte  Ranisbottom,  1  MorU,  4f  Ayr.  84. 
{b)  See  1  Mont.  S^  Ayr.  B.  L.  105. 
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1837.  Per  Curiam :  -—  If  oosU  were  pressed  for  personally 

against  the  oiBcial  assignee  in  ex  parte  Groom^  the  Court 

Adams/      oould  hardly  avoid  giving  them. 
In  the  matter 

o^  The  order  was  that  in  ex  parte  Adams  it  should  be 

^Vy ATT 

and  another,    ordered  as  prayed,  with  costs  out  of  the  estate ;  and  that 
^"^  .       ex  parte  Groom  should  be  dismissed,  with  costs  of  both 

ex  parte  *^  ^ 

Gaoox.       parties  out  of  the  estate. 
In  the  matter 
of 
Wyatt  ^^ 

and  another. 

C.  of  R.     -Ear  parU  THOMAS  GONNE  and  others.  — In  the 

March  21,  matter  of  MARCH. 

1837. 

^  PJ^"  **'*■  By  the  marriage  setdement  of  Marth  (the  bankrupt) 
6,oooL  to  the  the  Wife  assigned  to  the  trustees  6,000il  to  which  she  was 
marriage  settle-  entitled  under  her  father's  will,  and  March  covenanted 
raent,  and  the     ^j^j,  ^jjg  trustees  to  pay  them  6,000/1  on  the  trusts  of  the 

wife  anigneu  '^  ^  ' 

6,0002.  to  settlement.     One  of  the  trusts  was,  to  pay  the  dividends 

entitled  under  of  die  Settled  property  to  the  separate  use  of  the  wife  for 
lldiP*Uie^tTOU  ^''^  during  the  joint  lives  of  March  and  his  wife,  and 
of  the  aetUe-      after  the  death  of  either  to  pay  the  dividends  to  the  sur- 

ment  were  for        .         ^      ,.*.  ,     ,  ^        ,  .- •  »»    * 

thesepamteiiee  vivor  for  life,  and  then  on  trusts  for  children.  Under 
Hfeil'dJriS^Ae  *«  bankrupt's  covenant  2,100i  was  now  due,  3,9002. 
h^!^' d**  ^d  ^^'^^g  ^^  pai<J  ^he  trustees  since  the  bankruptcy  by  a 
wife,  and  on  the  sale  of  the  bankrupt's  interest  in  a  legacy,  which  had 
to  the  turviTor  been  assigned  to  them  as  security  by  the  bankrupt.  This 
Sen  foi-^  was  a  petition  by  the  trustees,  praying  that  the  bank- 
children.  The  rupt*s  expectant  interest  under  the  settlement  might  be 
bankrupt  :Heidy  sold,  and  the  producc  applied  in  reduction  of  the  2,100i!., 
SjhTSn?i.     and  for  a  proof  for  the  residue. 

contingent  in« 

terestinthe  Mr.  O.  Andcrdon^   for    the    petition,    having   cited 

fund,  and  apply  Prtddy  V.  Bose  {a),   ex  parte  Mitfbrd  (b)^    ex  parte 

the  produce  in     — ^-«-.^_________„____^_________^_______ 

part  satiafaotion 

of  his  ooveuant.  (a)  Prtddy  v.  Roie^  5  Mer.  105. 

\b)  Ex  parte  Mif/ord,  1  Bro.  C.C  398. 


CASES  IN  BANKRUPTCY.  1<W 

TVrpm  (a),  and  Brandon  v.  iSniiMiMi  (i)»  was  stopped  by       1887. 
*«  Court  ^j7^ 

GONNX 

Mr.  Swandony  conird:  —  The  assignees  contend  that  i,f"|^e^^er 
the  petitioners,  the  tmsteesi  have  no  such  claim  on  the  of 

bankrupt's  contingent  share  as  entitles  them  to  exclude 
the  general  creditors,  for  whose  benefit  the  right  or 
interest  in  quesUon  may  be  sold*  The  case  of  ex  parU 
Tkapm  (a)  would  be  in  point  if  the  assignees  petitioned : 
whether  it  also  applies  to  the  trustees  is  the  question. 
But  cm  what  principle  can  the  omission  to  pay  the  debt 
of  6,000JL  give  the  trustees  any  lien  ?  If  the  bankrupts 
obligation  to  pay  the  6,000/.  is  fulfilled  to  the  extent  of 
proof;  are  the  petitioners  entitled  to  what  they  further 
ask?  Brandon  v.  Brandon  (&)  does  not  apply  to  the 
present  case.  The  lien  must  be  on  the  fund  in  dis- 
pute; personal  cross  demands  arising  from  any  other 
course  of  dealing  do  not  give  any  such  lien  as  contended 
for.  The  contract  is  personal ;  in  fact  there  is  no  express 
contract;  it  must  then  be  implied,  and  must  have  existed 
wtjfflfif(pr,  and  did  not  arise  from  defiiult,  as  in  ex  parte 
Twrpin.  (a)  It  is  a  case  of  mutual  credit  or  of  personal 
cross  demands.  If  the  bankrupt  or  hb  assignees  applied 
they  might  be  put  under  terms^  but  that  does  not  apply 
to  these  trustees. 

The  Chiev  Judos  :  —  The  great  object  of  the  Court 
is  to  administer  the  estate  to  the  greatest  possible  advan- 
tage of  the  creditors  consistent  with  the  rights  of  the 
bankrupt ;  the  best  order  for  all  parties  is  that  asked  by 
this  petition.  The  trustees  would  have  an  undoubted 
right  to  prove  for  2,100iL,  and  to  receive  and  retun  the 

(a)  E»  parte  Turpin^  Mont,  44J. 

(b)  Brandon  ▼.  Brandon^  5  Swanst,  312. 


168  CASES  IN  BANKRUPTCY- 

1837.        dividends  till  that  sum  was  made  good.    On  the  other 

■"""^        hand,  the  bankrupt  has  a  contingent  interest  in  the  sum, 

GoMNx        part  of  which  arises  from  his  own  property,  part  from 

and  others,     y^  wife's.     On  the  wife's  death  the  bankrupt  may  call 
In  the  matter  i..        .       .  i         v  i 

of  on  the  trustees  to  pay  him  the  interest  on  the  whole 

Masch.  10,000/.;  but  on  coming  to  the  trustees  to  demand  that 
they  might  object  he  had  no  right  to  the  interest 
till  he  had  made  up  the  2,100/L  This  is  not,  strictly 
speaking,  a  lien  on  the  part  of  the  trustees,  but  an  equit- 
able right  to  withhold  the  dividends  from  the  bankrupt  till 
1,200/.  is  made  good ;  and  the  trustees  possess  the  same 
right  against  the  bankrupt's  assigneesj  and  any  proof  by 
the  trustees  made  without  reference  to  that  right  or 
interest  might  be  a  waiver  thereof. 

Sir  John  Cross':  —  There  is  no  substantial  distinction 

« 

between  the  money  received  by  sale  of  the  bankrupt's 
interest  in  the  legacy  and  his  other  expectant  interest 
under  the  setdement,  as  the  husband's  and  wife's  monies 
were  intended  to  be  amalgamated  into  one  fund;  the 
petitioners  therefore  are  entitled  to  what  they  ask. 

Sir  George  Bose :  —  The  petitioners  proposition  is, 
that  the  husband's  reversionary  interest  should  be  sold, 
and  the  proceeds  applied  in  reduction  of  the  proof;  a 
question  which  comes  within  the  jurisdiction  of  the  Court, 
which  would  not  be  the  case  if  it  were  the  joint  interest  of 
the  husband  and  wife.  Part  of  the  property  came  from 
the  wife :  6,000/.  rests  in  the  husband's  covenant.  The 
proper  course  is  to  sell  the  husband's  interest  in  the 
whole  fund.  It  is  not  disputed  that  so  doing  is  fol- 
lowing the  settled  practice  in  bankruptcy.  Where  there 
is  an  equity  which  will  assist  proof  the  assignees  cannot 
How  far  proof    insist  upon  a  dry  proof  excluding  such  equity.     The 

ftficcts  the  ucbt  __ 

proof  does  not  extinguish  the  debt     Proof  affects  the 

16 
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debt  so  far,  that  it  prevents  an  action  for  the  sum  proved,        1897« 

but  it  leaves  any  equities  as  strong  as  before.     In  bank-        — — 

ruptcy,  under  marriage  settlements,  while  any  party  is  a       Gonnb 

defaulter,  his  interest  is  available  to  make  good   the     an^othen. 

®  In  the  matter 

defect,  and  the  present  order  is  merely  enforcing  and  of 

completing  the  bankrupt's  covenant. 

The  order  was :  Let  the  contingent  interest  of  the 
bankrupt  be  aold,  and  the  proceeds  applied  in  reduction 
of  the  debt,  and  let  the  trustees  prove  for  the  balance 
remaining  mipaid,  the  trustees  to  be  at  liberty  to  bid ; 
each  party  to  take  costs  out  of  own  fund  as  between 
solidtcM'  and  client*  (a) 


Ex  parU  HALL— in  the  matter  of  STRUTTON.        C.  of  R. 

Moardi  21, 

On  the  5th  of  May  1836  a  fiat  issued  against  StnOtoHy        ^^^' 
on  the  petition  of  the  Northern  and  Central  Bank,  and  aangnees  cannot 
on  the  20th  of  the  same  month  assignees  were  chosen.  |^7rupt?fa»do 
The  bankrupt  was  a  hotel-keeper  at  Chester,  and  the  >f  one  creditor 

dissents. 

assignees  had  continued  to  carry  on  the  business  there,  seais^  under 
instead  of  selling  the  lease,  stock  in  trade,  and  good  ♦h^*®*'®^*'*" 


will,  &c.   This  was  with  ootisentofa  meeting  of  creditors.  Reference  of- 

-    _  .  .  ,     _  "_      -  ,  fered  whether 

and  the  present  petitioners  wid  so  coosenteo ;  but  sub-  the  petitioners 

sequently  they  wrote  a  letter  to  the  assignees  desiring  ^^^J^^ 

that  the  property  might  be  sold,  or  an  application  would  ^y^he  asignees 

*^     *  °  ■^*  carrying  on  the 

be  made  to  the  Court  of  Review;  to  which  letter  no  trade. 
answer  was  returned.     The  assignees  had  commenced 


(o)  In   Woodyali  y  .  GretUy^  of  the  bankrupt  huf  band  to  make 

V.C.  July  30, 1836,  on  an  injunc-  good  the  principal  trust  money, 

lion  motion,  his  Honour  the  Vice  he  having  got  part  of  the  trust 

Chancellor   held,  that    trustees  property  from  the  trustees, 
might  ret£un  any  other  property 
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18S7.  an  action  against  the  petitioners  to  recover  certain  pro- 
— -  perty.  The  petitioners  had  proved  for  1,500^  No 
^H^j!^  dividend  had  been  made.  The  petition  prayed,  that  the 
In  the  matter  assignees  might  be  ordered  to  discontinue  further  carrjr- 
Stbuttom.  iog  oil  the  trade>  and  to  wind  up  all  accounts  relating 
thereto,  and  that  they  might  forthwith  collect  and  realize 
such  parts  of  the  estate  of  the  bankrupt  as  remained  out- 
standing,  and  sell  the  leasehold  premiseSj  goodwill,  stock, 
and  other  effects ;  and  that  they  might  account  for  the 
trade  so  carried  on,  and  that,  in  taking  such  accounts, 
they  might  be  charged  with  all  gains  and  profits  (if  any) 
which  had  been  made  in  selling  goods  to  the  estate;  and 
that  proper  inquiries  might  be  made  whether  any  and 
what  losses  had  been  occasioned  to  the  estate  by  the 
carrying  on  of  the  trade,  and  by  the  delaying  the  sale, 
or  by  the  assignees  not  having  forthwith  sold  and  col- 
lected such  parts  of  the  estate  as  but  for  their  wilful 
neglect  or  default  might  have  been  received ;  and  that 
if  it  should  be  ascertained  by  such  inquiries  that  any 
loss  had  been  occasioned,  then  that  the  assignees  might 
personally  make  good  the  amount;  and  that  for  the 
purposes  aforesaid  all  proper  and  necessary  directions 
might  be  given;  and  that  the  assignees  might  pay  to 
the  petitioner  the  costs  of  and  incidental  to  the  peti- 
tion, and  of  any  order  to  be  made  thereon,  and  the 
carrying  such  order  into  eflfect 

Mr.  SwoMlxm  and  Mr.  Baemi  for  the  petition  : — ^It  is 
of  course  to  order  the  asngnees  to  sell  the  estate,  upon 
the  application  of  any  one  creditor,  (a)  Although  the 
petitioners  consented  that  the  assignees  should  continue 
the  trade  at  one  period,  yet  they  are  not  bound  by  that 


(fl)  See  ex  parte  Goring,  1  Ves.  jun.  168;  ej:  parte  Hughei,  6  Fei. 
617. 
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consent  for  ever,  and  they  have  since  withdrawn  their        1837, 
consent.  „ 

S»  parte 
Hall. 

Mr.  IL  Parheriofc  the  assignees :— The  general  rule,  ^°  the^  matter 
diat  any  creditor  may  insist  on  a  sale^  is  not  disputed ;  Steutton. 
hot  diis  is  not  a  case  for  enforcing  the  rule.  The  hotel 
was  on  lease  from  Lord  Gfrosoenor,  with  a  condition  in 
the  lease  that  if  the  business  was  discontinued  the  lease 
should  be  forfeited.  [Sir  6.  Bo9e : — But  that  condition 
would  not  affect  the  assignees  under  a  bankruptcy,  (a)] 
The  petitioner  having  once  consented  to  carrying  on  the 
trade,  the  assignees  have  made  their  arrangements  ac- 
cordingly, and  if  called  on  to  sell  in  haste,  great  loss 
might  be  the  consequence.  Besides  which,  in  an  action 
brought  by  the  assignees  against  the  petitioners  they  dis- 
puted the  bankruptcy  in  the  pleadings ;  and  now  they 
call  on  the  assignees  to  sell  property  under  a  bankruptcy 
of  which  they  dispute  the  validity. 

Mr.  Swamian  in  reply : — The  point  in  the  action  is, 
whether  the  petitioners  had  notice  of  an  act  of  bank- 
ruptcy at  a  particular  time,  to  ascertain  which  time  they 
dispute  the  act  of  bankruptcy ;  but  this  is  merely  a  for- 
mal defence,  drawn  up  in  the  usual  form  by  the  pleader ; 
the  petitioners  do  not  substantially  dispute  the  validity  of 
the  fiat. 


Per  Curiam : — The  plea  is  only  a  formal  defence ;  in 
many  cases  it  is  important  to  a  defendant  to  know  the 
moment  of  the  act  of  bankruptcy,  and  to  ascertain  which  he 
disputes  it.  The  defendants  are  the  petitioning  creditors, 
and  cannot  intend  to  contest  the  fiat  adversely;  if  they 
did  it  would  be  an  answer  to  this  application.     Generally 

(a)  See  I  Mont,  i  Ayr*  Bankrupt  Lawi,  page  5J4  to  Si5* 
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18S7.       speaking)  there  is  no  doubt  that  the  aasignees  cannot 
"~-"         carry  on  the  trade  if  any  one  creditor  dissents ;    but 
Hall.        under  the  circumstance  of  the  petitioners  having  con- 
In  the  matter  sented  the  case  is  different     If  the  petitioners  persist  in 
Strutton.     asking  an  order,  they  may  have  a  reference,  whether 
they  suffer  any  and  what  damage  by  the  assignees  carrying 
on  the  trade ;  but  the  Court  cannot  avoid  perceiving 
that  there  is  no  hope  of  such  reference  producing  any 
result  favourable  to  the  petitioners. 

No  order.     Assignees  costs  out  of  the  estate. 


] 


C.  of  R. 

Jan.  23, 

March  22, 

1837. 

If  property  is 
delivered  by  ft 
trustee  to  an 
auctioneer  for 
sale,  whore- 
tains  the  pro- 
ceeds, and  pajTS 
interest  thereon 
to  the  ceUui 
que  trusts,  he  is 
a  constructive 
trustee,  so  that 
on  his  bank- 
ruptcy the 
statute  of  limi- 
tations is  no 
bar  to  a  proof. 


Ex  parte  GO  WERS  and  others.  —  In  the  matter  of 

SEABER. 

1  HIS  was  a  petition  to  prove.  A  devise  was  made  to 
Godfrey  and  Moore  as  trustees,  in  trust  to  sell,  and  pay 
the  proceeds  to  the  petitioners  (and  others  deceased, 
whom  Brown  represented).  Godfrey  having  died,  Moore 
sold  the  property  under  the  trust,  and  employed  Seaber^ 
the  bankrupt,  as  the  attorney  to  manage  the  sale>  by 
whom  the  proceeds  were  received  and  retained  (except 
a  small  sum)  on  account  of  a  claim  against  the  estate 
made  by  a  Mr.  Young^  which  claim  was  never  enforced. 
Moore  died  in  1823,  and  his  representatives  declined  to 
act  under  the  trusts.  It  was  agreed  between  the  cestui 
que  trusts  and  the  bankrupt,  that  he  should  pay  oL 
per  cent  per  annum  while  he  so  retained  the  money  in 
his  hands.  He  alone  communicated  with  the  cedui  que 
trustSy  and  he  did  not  separate  tlie  trust  estate  from  his 
other  monies.  In  August  1835  a  fiat  issued  against 
SeabeTf  who  died  shortly  afterwards.  This  was  the 
petition  of  the  parties  now  entitled,  praying  for  leave  to 
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prove  the  amount  of  the  purchase   money  due^  with         1837. 
interest  at  5/.  per  cent,  per  annum,  against  the  estate  of       

„     .  Ex  parte 

oeaber.  Gowkrs 

and  others. 
Mr.  J.  BmseU  for  the  petition.  ^"  the^  matter 

SSABBB. 

Mr.  Swanston  and  Mr.  CJampbell  for  the  assignees :  -— 
As  the  fiat  issued  in  1835  the  debt  is  barred  by  the 
statute  of  limitations,  being  a  simple  contract  debt,  and 
not  a  trust  debt  After  the  death  of  Moore,  the  petition- 
ers left  the  money  in  the  hands  of  Seaber  at  5/.  per  cent, 
interest ;  it  was  therefore  a  simple  contract  debt.  No 
trustee  pays  interest  to  his  cestui  que  trusts.  No  trust 
existed  between  Seaber  and  the  petitioners. 

Mr.  Jl  Russell,  in  reply,  insisted  there  was  either  an 
actual  or  an  implied  trust. 

The  Chief  Judge:  —  There  exists  a  difference  of 
opinion  between  the  Judges,  therefore  the  Court  will  take 
time  to  consider  its  judgment.  Cur.  ad,  vuU, 

This  day  judgment  was  delivered  as  follows  :  March  22. 

The  Chief  Judge  : — 

This  was  a  petition  by  the  legatees  under  the  will  of 
the  late  George  Godfrey  deceased,  for  proof  against  the 
bankrupt  estate  of  a  debt  alleged  to  have  been  due  from 
him  to  the  estate  of  the  testator. 

The  only  question  raised  upon  the  hearing  was,  whe- 
ther the  statute  of  limitations  presented  any  bar  to  the 
admission  of  the  petitioners  as  creditors  for  such  sum  as 
should  be  found  to  have  been  due  at  the  time  of  the 
bankruptcy  ;  and  the  answer  to  this  question  depended 
upon  the  single  fact,  whether  the  monies  belonging  to 
the  testator's  estate,  then  in  the  hands  of  the  bankrupt, 
were  to  be  considered  as  held  by  him  in  the  character 


Sbabkh. 
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1837.        of  trustee,  or  simply  as  the  attorney  and  agent  for  the 
~  trustee^  or  of  his  personal  representative.      It  appeared 

GowBRs       hy  the  affidavits,  that  the  surviving  trustee  {JVm.  Moore) 
and  othen.     y^  employed  the  bankrupt  as  solicitor  to  dispose  of  a 
of  portion  of  the  trust  estate  by  sale,  and  that  the  sale 

having  been  effected  under  the  bankrupt's  direction,  he 
received  the  whole  or  a  portion  of  the  purchase  money, 
which  (with  the  exception  of  some  small  sums  paid  to 
the  ceshU  que  trusts  during  the  trustee's  lifetime,  and 
about  5/.  or  6L  paid  for  the  expenses  of  the  sale  after 
the  trustee's  death,)  he  had  retained  in  his  hands,  upon 
the  plea  that  a  claim  had  been  set  up  against  the  testa- 
tor's estate  by  a  Mr.  Youngs  and  that  there  could  be  no 
distribution  under  the  will  until  that  claim  was  settled. 
It  is  a  clear  rule  in  equity  that  when  a  party  is  found  in 
possession  of  and  exercising  dominion  over  trust  pro- 
perty, knowing  it  to  be  so,  unless  he  can  show  some 
other  character  to  which  his  acts  ean  be  properly  referred, 
he  is  always  held  responsible  to  the  cestui  que  trusts  in 
the  same  manner  as  if  he  had  been  duly  appointed  a 
trustee  in  respect  of  the  property  over  which  he  has 
assumed  the  dominion.  Up  to  the  death  of  the  trustee 
the  receipts  and  retention  of  the  purchase  money,  and 
the  payment  to  the  cestui  que  trusts,  might  be  referred 
exclusively  to  his  character  as  solicitor  to  the  trustee  to 
whom  he  was  accountable,  and  in  the  absence  of  his 
personal  representative  it  might  have  been  difficult  in 
respect  of  those  acts  to  have  held  him  accountable  directly 
to  the  legatees;  but  as  the  bankrupt  not  only  continued 
to  retain  the  money  after  die  trustee's  death,  but  retained 
it  as  trust  property  on  the  plea  of  Mr.  Young's  out- 
standingclaim,  and  further,  as  the  bankrupt,  after  thedeath 
of  the  trustee,  appears  by  his  own  account  to  have  paid 
monies  out  of  the  trust  fund,  and  thus^  after  his  character 
as  solicitor  to  the  trustee  had  expired,  to  have  exercised 


Seabu. 
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some  control  over  the  fund,  and  as  there  is  no  personal        1837. 

representative  of  the  trustee,  and  the  bankrupt  is  also 

dead,  so  that  all  furtlier  inquiry  would  be  fruitless.     I       Gowebs 

feel  no  difficulty  in  acquiescing  in  the  conclusion  formed  •  ^'ih    m**!! 

by  roy  learned  colleagues,  that  the  money  was  in  the       ^  of 

hands  of  the  bankrupt  at  the  time  of  his  bankruptcy  as 

trustee  for  the  petitioner,  and  that  neither  the  absence  of 

the  personal  representative  of  Mocrej  nor  the  statute  of 

limitations  present  any  bar  to  the  claim  of  the  petitioners 

to  be  admitted  as  creditor  for  such  amount  as  shall  be 

found  to  be  due,  upon  taking  an  account  against  the 

bankrupt,  in  that  character,  of  all  sums   received  and 

paid  by  him  in  respect  of  the  testator's  estate. 

Sir  John.  Cross  and  Sir  George  Hose  concurred. 

The  order  was :  —  Let  the  proof  be  made  for  such 
amount  as  can  be  established.  Costs  of  both  parties  out 
of  the  estate. 


Expcofie  HILL  and  others,  Trustees. — In  the  matter  of     c.  of  R, 

BROWN,  DANSON,  and  DUNCAN.  July  28,' 

1835. 

UrOWN^  E.  R.  Danam,  and  Duncan  were  partners,    March  21 

&•  22 

and  in  the  piBtrtiiei-ship  books  11,000/.  stood  to  the  credit        ^gg^ 

of  Danson.     In  1833  E.  R.  Danson  married,  when  it   , 

A  partner  cot&* 

was  agreed  that  E.  R.  Danson  should  pay  the  trustees  nanted  to  pay 
of  his  marriage  settlement  4,000/.  by  instalments  of  iSSL^^fhu 
500/.,  and  that  as  collateral  security  he  should  assign  to  «>*»•"•««  «"'«- 

-^  °  ment,  by  instal- 

trustees  S,OQO/.  of  his  portion  of  the  capital  of  the  part-  ments,  and 

assigned  S,(XXV. 
of  his  portion  of  the  partnership  capital  to  them  as  security ;  the  firm  gave  the  trustees 
cr^edit  for  S,000^.  in  titeir  books  and  wrote  to  them  so  stating ;  the  firm  became  bank- 
rapt  before  the  first  instalment  was  due:  Held,  the  3,000/.  was  proveable  against  the 
firm.  • 

Vol.  III.  N 
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1837.        nership.     On  the  Idth  of  May  an  entry  was  made  in 

the  partnership  books,  with  knowledge  of  all  the  part- 

HfLL         ners,  that  3,000/.  was  transferred  from  Danson^s  private 

and  others,     account  to  the  names  of  the  trustees  ;  and  the  following 
In  the  matter  '  ^ 

of  letter  was  sent  the  trustees : — 

Bkown 
and  others.  "  Cr. :  F.  Hill,  F.  W.  HiU,  and  F.  M.  Dansortf  trus- 
tees appointed  by  the  settlement  made  previous  to  the 
marriage  of  E,  R.  Danson,  in  account  current  with 
Brotofif  Damon,  and  Co.,  1833,  May  13.  By  amount 
transferred  from  Mr.  DansorCs  private  account,  per 
order,  3,000/L  We,  the  undersigned,  trading  under  the 
firm  of  Brown,  Danwn,  and  Co.,  hereby  acknowledge 
ourselves  debtors  to  the  trustees  appointed  by  Mr.  E,  R. 
DanBon's  marriage  settlement  in  the  sum  of  3,000/.,  by 
virtue  of  a  transfer  made  in  our  books  by  Mr.  E.  R.  Dan- 
9on  to  that  amount,  being  part  of  his  capital  in  our  firm. 

This  13th  day  of  May  1833. 

"  Geo.  B.  Brown. 

"  EdM.  R.  D ANSON. 

«  C.  Duncan." 

By  the  marriage  settlement,  dated  13th  May  1833, 
reciting  the  above  facts,  E.  R.  Danson  covenanted  with 
the  trustees  thereof  {F.  HiU,  F.  W.  Hill,  and  F.  M. 
Danwn,)  that  he  would  pay  them  4,000/.  by  instalments 
of  500/.  annually,  the  first  instalment  to  be  paid  in  May 
1835  ;  and  that  if  default  should  be  made  in  payment  of 
any  instalment  (or  the  space  of  three  months  then  the 
whole  4,000/.,  or  such  part  as  remained  due,  should 
forthwith  become  due  and  payable,  as  if  the  instalments 
had  become  due  by  efiJuxion  of  time ;  and  that  in  case 
of  default  such  instalments  should  bear  interest  at  the 
rate  of  5/.  per  cent,  from  the  time  at  which  the  same 
ought  to  have  been  paid  until  the  same  should  be  fully 
paid.     The  trusts  of  the  settlement  were  to  the  separate 
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use  of  the  wife  for  life,  tlien  to  the  husband  for  life»  and        18S7. 
then  for  the  children  of  the  marriage ;  or,  if  no  child,  for         ' 
the  husband  absolutely.     The  maiTiage  took  place  on         Hill 

the  14th  of  May.     E.  R.  Dansan  paid  a  sum  of  SOO/.  ,  "o^othen;. 

•^  ...  .  In  the  matter 

under  his  covenant  by  anticipation,  the  first  instalment  of 

not  being  due.     In  December  1834  a  joint  fiat  issued     and'otherg. 

against  Braum,  Dawson^  and  Duncan,  at  which  time  the 

3,000/.  stood  to  the  credit  of  the  petitioners  in  the  lxx>ks 

of  the  partnership,  and  doL  stood  to  their  debit.     This 

95/.  was  alleged  to  have  been  for  interest. 

The  petitioners  tendered  a  proof  against  the  joint 
estate  for  the  3,000/.,  which  the  commissioner  rejected, 
on  the  grounds  that  E.  R.  Danson  had  not  been  pos- 
sessed of  available  capital  to  the  amount  of  3,000/.  after 
payment  of  the  partnership  debts,  and  that  the  funds 
standing  to  his  credit  at  the  marriage  failed  to  realize 
3,000^ 

^rhis  was  a  petition  by  the  trustees  of  the  settlement 
to  prove  for  3,000/.  and  interest  against  the  joint  estate. 

Mr.  Swanston,  for  the  petition,  was  stopped  by  the 
Court. 

Mr.  Twiss  and  Mr.  Walker  for  the  assignees :  —  In 
this  case,  where  the  partners,  without  any  moral  obliga- 
tion, make  diemselves  debtors  for  3,000/.,  the  Court  ought 
to  be  fully  satibfied  that  the  transaction  is  perfectly  bond 
fide ;  but  it  is  not  good  as  against  the  creditors  of  the 
firm,  because  the  3,000/.  was  not  available  at  the  time, 
and  the  partnership  was  not  then  solvent.  All  that  is 
done  is  to  transfer  to  the  trustees  3,000/.,  part  of  Dan- 
sons  capital  or  interest ;  that  i.s,  his  share  of  the  assets, 
after  payment  of  the  partnership  debts.  Besides  which, 
the  3,000/.  is  transferred  as  security  for  payment  of  the 
4,000/.  by  instalments ;  but  the  first  instalment  was  not 

N  2 
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1837.        due  till  after  the  bankruptcy,  so  that  the  trustees'  daim 

on  ihe  3.000/.  did  not  attach.     If  the  letter  of  the  firm 

Hill         is  to  be  taken  as  a  distinct  promise  to  pay  the  debt  of 

and  others,     another,  then  it  is  void  under  the  statute  of  frauds,  as 
In  the  matter 

of  not  containing  a  specification  of  the  consideration. 

Brown 

and  others. 

llie  Chief  Judge:  —  This  is  a  clear  case.     The 

letter  does  not  state  that  the  firm  would  transfer 
3,000/.  if  the  instalments  were  not  paid,  but  is  an  inde- 
pendent acknowledgment  that  the  firm  had  in  their  pos- 
session 3,000/.  of  Dans<m%  which  they  had  by  his 
authority  transferred  to  the  names  of  the  trustees,  as 
the  fact  was,  and  on  the  faith  of  which  the  marriage  took 
place.  This  letter  amounts  to  a  positive  agreement  to 
be  responsible  to  the  trustees  for 3,000/.,  without  reference 
to  any  state  of  accounts  between  the  partners,  and  with 
which  the  Court  therefore  has  nothing  to  do :  in  fact, 
the  letter  amounts  to  an  acknowledgment,  in  considera- 
tion of  the  marriage,  that  the  firm  owed  the  trustees 
3^000/.  The  petitioners  must  therefore  be  allowed  to 
prove. 

Sir  John  Crass : — The  firm  is  as  much  liable  imder 
the  letter  as  if  they  had  given  a  joint  promissory  note  for 
3,000/1  Consequently  there  is  no  doubt  the  petitioners 
may  prove. 

Sir  George  Base  concurred. 

The  order  was : — Declare  that  at  the  bankruptcy  the 
petitioners  were  creditors  on  the  joint  estate  for  3,000/., 
as  a  present  debt,  subject  to  such  deductions  (if  any)  as 
should  be  occasioned  by  any  payments  made  by  the 
joint  estate  in  respect  of  the  3,000/. ;  and  let  the  peti- 
tioners be  at  liberty  to  make  such  proof  as  they  can 
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establish  in  respect  of  the  said  debt.     Costs'  of  both 
parties  out  of  tlie  joint  estate,  (a) 


The  petitioners  went  before  Mr.  Commissioner  Evans^ 
and  tendered  a  proof  for  3,000/.  against  the  joint  estate 
of  Danwn  &  Co.  under  the  order,  and  they  also  tendered 
a  further  proof  for  4,000/.  against  the  separate  estate  of 
J5L  iZ.  Danson.  The  Commissioner  was  prepared  to  allow 
a  proof  of  8,000/.  against  the  joint  estate,  deducting 
SOOL  and  95/.,  and  a  proof  against  the  separate  estate 
for  the  difference  between  the  proof  against  the  joint 
estate  and  4,000il,  and  deducting  a  rebate  of  interest  at 
5L  per  cent.  The  learned  Commissioner  delivered  the 
following  judgment  :— 

<<  I  am  very  much  puzzled  how  to  carry  into  effect 
the  order  of  the  Court  of  Review  in  this  case.  The 
Court  of  Review  declares,  that  at  the  time  of  the  bank- 
ruptcy the  joint  estate  was  indebted  to  the  petitioners  in 
the  sum  of  3,000/.,  subject  to  certain  deductions.  The 
order  then  directs  the  trustees  to  tender  and  make  such 
amount  of  proof  as  they  can,  and  that  they  shall  be 
paid  dividends  rateably  with  the  other  joint  creditors. 
It  appears  from  the  bankrupt's  books  that  a  sum  of  95/. 
was  paid  by  the  firm  on  account  of  this  debt  of  3,000/. ; 
it  is  stated  in  the  books  to  be  on  account  of  interest. 
How  interest  could  be  due  under  the  circumstances  I 
cannot  conceive.  By  the  marriage  settlement  4,000/. 
was  to  be  paid  by  instalments  at  distant  periods.  The 
sum  of  8,000/.  is  by  the  marriage  settlement  agreed  to 
be  given  as  security  for  the  payment  of  such  AfiOOL    In 


1837. 

Ex  parte 

Hill 

and  others. 

In  the  matter 

of 

BaowN 

and  others. 

Court  of 
Commis- 
sioners. 


(a)  That  part  of  the  order  which  related  to  the  **  deductions  '* 
was  added,  May  19, 1S56,  on  a  motion  to  vary  the  minutes. 

V  K  3 
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1837.        anticipation,  Danson^  the  bankrupt,  paid  SOO/.  to  the 
„  trustees.     If,  therefore,  the  3,000/1  was  to  bear  interest, 

iof  parte 

i£ll         and  the  instalments  were  also  to  be  paid,  the  result  would 
In* the^  matter  l^j^'^^^^'^e  trustees  would  receive  4,000/1  by  instalments, 
of  and  1,050/.  interest,  though  the  whole  sum  they  were 

and  others,  entitled  to  was  only  4,000/.  I  think,  therefore,  that  tlie 
95/.  must  he  considered  as  a  payment  of  part  of  the 
3,000/.,  and  must  be  deducted  from  it ;  and  the  Court 
of  Review  must  have  so  considered  the  point,  as  other- 
ways  they  would  have  directed  the  proof  to  be  for  3,14*7/., 
the  amount  of  both  principal  and  interest  The  next 
question  is,  whether  the  trustees  are  entitled  to  receive 
a  dividend  on  the  3,000/.  without  any  rebate  of  interest. 
In  order  to  determine  this  question,  it  is  necessary  to 
discover  on  what  grounds  the  Court  of  Review  admitted 
the  proof,  whether  as  an  original  debt  or  merely  as  a 
security.  If  it  was  admitted  as  a  proof  on  security,  the 
Court  must  have  decided,  either  that  the  memorandum 
contained  on  the  face  of  it  the  consideration  for  the  pro- 
mise, or  it  did  not.  It  appears  impossible  to  say  that 
the  instrument,  on  the  face  of  it,  contained  a  statement 
of  the  consideration.  It  lias  been  argued  that  the  mar- 
riage of  one  partner  was  a  consideration  to  the  other 
partners.  If  that  were  so,  nothing  as  to  marriage  appears 
on  the  face  of  the  document.  But  it  appears  to  me  a 
most  extraordinary  proposition,  that  the  marriage  of  one 
partner  is  a  good  consideration  for  a  promise  to  pay  a 
sum  of  money  by  the  other  partners  No  doubt,  if  the 
partners  had  been  parties  to  the  marriage  articles,  and 
had  agreed  to  be  sureties  for  the  performance  of  them, 
they  would  have  been  bound,  as  any  other  persons  to 
such  a  contract  would  be,  but  not  in  their  character  of 
partners.  The  consideration  for  the  undertaking,  such 
as  it  is,  in  my  opinion  was  the  agreement  of  the  parties 
to  leave  the  3,000/.  capital  in  the  firm.     In  the  absence 


and  others. 
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of  all  frauds  the  partners,  no  doubt^  believed  tliat  their        1837. 
partner  would  brinir  into  the  concern  a  large  sum  of        

Ex  narlti 

money ;  they  did  not  wish  to  have  that  capital  diminished,  Hill 

and  therefore  made  the  agreement.     If  it  must  be  ad-  .  *"^  othen. 

^  In  the  matter 

mined  that  the  memorandum  does  not  contain  a  state-  of 

ment  of  the  consideration,  then  the  Court  of  Review  „„^*^|.^!1. 
must  have  decided  that  the  sureties  would  be  bound 
without  the  consideration  appearing  on  the  face  of  the 
a<;reement.  This  would  have  overruled  a  cloud  of  autho- 
rities:  see  Wain  v.  IVarlters  {a);  Saunders  v.  WakffiM.  {b) 
I  cannot  therefore  assume  that  the  Court  of  Review 
meant  to  decide  that  the  partners  were  mere  sureties. 
And  when  I  look  at  the  Report  of  this  case  in  1  Deacon 
123,  I  find  the  judges  delivering  their  opinions  in  the 
following  manner:  —  [the  learned  commissioner  here 
read  the  judgments.]  I  am  compelled,  therefore,  to 
come  to  Uie  conclusion,  that  this  was  an  original  under- 
taking by  the  partners.  Had  it  been  merely  a  security, 
then,  under  the  authority  of  ex  parte  Bloxham  (c),  the 
trustees  would  have  been  entitled  to  prove  the  whole 
amount  against  the  joint  estate.  I  do  not  affect  to  say 
that  I  understand  the  reasons  tliat  induced  the  Court  of 
Review  to  give  judgment  that  the  agreement  was  not  a 
security,  but  an  original  contract  absolutely  to  pay  the 
debt,  and  that  the  partners  meant  to  bind  themselves 
personally  in  case  the  marrying  partner  had  eidier  been 
mistaken  or  had  deceived  them  as  to  his  supposed 
capital ;  but  the  Court  has  so  decided,  and  I  am  bound 
by  that  decision.  The  next  question  is^  whether  I  am 
bound  to  admit  the  proof  for  the  whole  sum  of  3,000/.  less 
95A,  or  whether  a  rebate  of  interest  ought  not  to  be  made. 
It  has  been  urged,  that  I  am  bound  by  the  order  to  con- 

(a)  Wmn  v.  WarUers,  5  Eeut^  10. 

(*)  Saunders  v.  Wakefield,  4  Barn.  ^  Aid.  896.        (c)  6  Ves.  449. 
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1837. 

Ex  parte 

Hill 

and  others. 

In  the  matter 

of 

Brown 

and  others. 


sider  that  the  Court  of  Review  held  it  to  be  a  debt 
actually  due  at  the  time  of  the  bankruptcy  ;  but  the  order 
does  not  appear  to  me  to  bear  that  construction ;  and  it 
being  quite  clear  that  3,000/.  was  not  in  fact  due  at  the 
bankruptcy,  and  that  it  could  only  be  demandable,  at  the 
utmost^  at  the  various  times  when  instalments  to  the 
amount  of  3^000/.  would  have  been  payable^  I  am  of 
opinion  that  a  rebate  at  the  rate  of  5/.  per  cent,  must  be 
made.  I  am  also  of  opinion  that  the  sum  of  3,000/. 
must  be  deducted  from  the  4,000/.,  as  also  the  sum  of 
300/.  paid  on  account,  and  also  such  a  sum  as,  on  an 
interest  account,  shall  appear  to  the  debit  of  the  account 
of  the  trustees.'^ 


March  21 
4-22. 
1837. 

Bee  marginal 
note  to  page 
175. 


The  petitioners  now  presented  a  new  petition,  praying 
for  liberty  to  prove  3,000/.  against  the  joint  estate,  and 
3,700/.  against  the  separate  estate  of  E,  R.  Danson. 
The  bankrupt  deposed  that  the  95/.  was  paid  to  him  by 
the  firm  on  account  of  interest  on  the  3,000/.,  and  made 
part  of  the  300/*  paid  (in  anticipation)  by  him  on  account 
of  the  first  instalment  of  500/. 


The  3,000/. 


The  Court  directed  the  arguments  to  be  confined  to 
the  3,000/.  in  the  first  instance,  that  sum  alone  having 
been  mentioned  in  the  former  order  of  the  Court. 


Mr.  Swanstcm  and  Mr.  J.  RusieO  for  the  petition : — 
It  is  clear  the  commissioner  is  wrong.  As  against  a 
principal,  the  proof  can  only  be  for  the  amount  of  the 
debt ;  as  against  the  surety,  the  proof  is  for  the  amount 
of  the  security^  although  only  the  actual  amount  of  the 
debt  can  be  received  in  dividends.  As  to  the  rebate 
of  interest^  the  statute  sets  that  at  rest,  and  the  computa- 
tion is  from  the  declaration  of  dividend,  the  6  Geo.  4. 
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c.  16,  sect.  51,  enacting,  that  the  rebate  of  interest  b        1837. 
"  to  be  computed./9iom  a  declaraUanqfa  dividend  to  the       ,, 

ijr  parte 

time  such  debt  would  have  become  payable/'  Hill 

and  others. 

Mr.  Walker  for  the  assignees :  —  The  assignees  admit  of 

that  a  proof  must  be  made  airainst  the  joint  estate  for        Bkown 

*^  .  and  others. 

3,000iL,  subject  to  deductions.    The  9&L  was  erroneously 

allowed  for  interest,  to  which  the  trustees  were  not 

entitled. 

The  Chief  Judge  :  —  Commissioners  should  execute 
the  orders  of  this  Court,  whether  satisfied  with  them  or 
not :  if  the  parties  are  dissatisfied  they  have  their  remedy 
by  appeal.  But  in  diis  case  I  do  not  perceive  that 
Mr.  Commissioner  Evans  disputes  our  order :  he  merely 
wishes  to  understand  it.  The  sum  of  95/.  ought  to  be 
deducted  from  the  proof,  as  it  was  paid  by  the  joint 
estate,  and  transferred  to  the  trustees  through  the 
medium  of  E.  22.  Danson.  It  would  be  premature  to 
say  any  thing  about  the  rebate  of  interest  at  present ; 
that  question  will  be  for  the  commissioner  to  decide 
when  the  proper  time  arrives,  viz.,  the  declaration  or 
payment  of  dividend. 

Sir  John  Cross: — The  commissioner  states  that  he 
was  very  much  puzzled  how  to  carry  into  effect  the  order 
of  the  Court  of  Review.  If  the  commissioner  had  con- 
fined his  attention  to  the  order  of  this  Court,  instead  of 
looking  into  the  report  he  alludes  to  (a),  he  would  not 
have  been  puzzled.     I  concur  with  the  Chief  Judge. 

Sir  George  Base:  — 

The  whole  evidence  of  this  contract  is  furnished  by 
the  books  of  the  firm,  which  state  that  9bL  has  been 


(a)  1  Deacon^  125. 
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1837.  paid,  and  should  therefore  be  deducted,  as  no  interest 

^  was  payable.      I  concur  with  the  Chief  Judge  that  a 

Hiix  proof  should  be  allowed  for  3,000^,  subject  to  this  deduc- 

and  others.  ^Jqjj^  [j^  without  any  rebate  of  interest ;  that  is,  only  on 

All    106     IllttUCr 

of  declaration  of  a  dividend, 

and'othere  '^^^  order  was : — Let  one  trustee  on  behalf  of  himself 

and  other  the  parties  interested,  be  admitted  a  creditor 
of  the  joint  estate  for  the  residue  of  the  3,000/.  after 
deducting  95/.  (viz.  2,905/.),  and  to  receive  dividends 
on  that  amount  in  the  usual  manner. 


The  4,000/. 

The  proof 
against  the 
separate  estate 
confined  to  the 
difference  be- 
tween SyOOOf. 

and  4,000/. 


Mr.  Swatiston  and  Mr.  J.  Russell:  — 

The  petitioners  are  entitled  to  a  double  proof,  and  may 
not  only  prove  the  4,000/.  against  the  joint  estate,  but 
also  the  3,000/.  against  the  separate  estate.  If  a  man 
owes  me  100/.  and  gives  another's  bill  fur  500/L,  I  may 
prove  for  100/.  against  him,  and  for  500/L  against  the 
other.  [The  Chief  Judge:  — You  can  prove  the  same 
debt  twice  against  different  persons,  but  can  you  prove 
it  twice  against  the  same  person  ;  once  against  him 
severally,  and  again  against  him  and  others  jointly?] 
The  case  of  ex  people  Mouli  (a)  will  probably  be  cited  by 
the  other  side,  but  it  is  not  a  precedent  in  this  case. 
There  B.  and  G.  were  partners,  and  G.  traded  separately; 
B»  and  G.  drew  bills  on  G.,  who  accepted  them^  and 
both  firms  having  become  bankrupt  it  was  held  there 
could  not  be  double  proofs.  But  that  case  differs  from 
the  present :  there  the  contracts  were  on  one  bill ;  here 
the  contracts  are  on  different  instruments. 

It  is  true  there  can  be  but  one  proof  against  one  per- 
son on  one  contract;  but  there  may  be  two  proofi  on  two 
contracts.  A  joint  right  of  action  existed  against  the 
firm  on  their  contract,  and  also  against  the  husband  on 


(a)  Ejc  parte  Moull^  Mont,  521.    5.  C  on  appeal,  Af.djf  BiL  28? 
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his  covenant  by  a  separate  instrument;  there  wei-e  dis-  183f. 

tinct  rights  of  action  founded  on  distinct  contracts.  When  ■ 

the  contract  is  one  and  the  same  the  party  must  elect  ^i^^^ 

against  whom  he  will  proceed^  according  to  ex  parte  a°d  others. 

Moult,  (a)     In  cases  of  joint  and  several  liability,  and  a  of 

joint  action  brought,  the  execution  may  be  issued  sepa-        Brown 

,  &na  othcTB* 

rateJy  against  each  defendant.     The  rule  at  law  is,  that 

joint  and   separate   actions   cannot  be  continued  col* 
laterally.     Cases  like  ex  parte  MouU  {a)  depend  upon  a 
rule  said  to  be  arbitrary  and  without  foundation,  and 
not  to  be  extended.     It  is  doubtful  whether  these  terms 
are  deserved.     Lord  Eldon  indeed  objected,  but  said  it 
was  better  to  follow  it  than  introduce  the  inconvenience 
of  change.   In  bankruptcy,  the  first  step  concurs;  double 
proof  may  be  made,  or  two  separate  actions  may  be  com- 
menced ;  in  the  next  step  the  analogy  fails,  a  joint  judg- 
ment would  enable  separate  execution  to  issue,  but  a 
joint  proof  does  not  touch  the  separate  estate,  which  is, 
perhaps,  the  ground  of  all  the  dislike  of  the  rule.     In 
going  through   the  authorities  which  are  collected  in 
ex  parte  MouU  (a)  they  come  within  this  proposition, 
that  proofs  are  correlative  to  actions,  so  that  there  can 
be  no  proof  if  no  action  could  be  maintained,  and  vice 
versd.     This  must  be  the  consequence  of  some  logical 
deduction.     In  Moult e  case  (a)  two  actions  could  not 
have  been  maintained,  there  being  but  one  contract ;  in 
the  present  case  there  are  two  contracts,  and  therefore 
two  proofs  should  be  allowed.     When  there  is  a  joint 
and  separate  covenant  for  the  same  matter,  several  actions 
may  be  commenced,  but  all  but  one  would  be  stayed,  as 
the  others  could  only  be  for  costs ;  but  if  the  contracts  are 


(a)  Ex  parte  Moult y  Mont.  321.  S,  C.  on  appeal,  MonL  ij  Bll  28  ? 
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T837.        distinct  the  Court  would  not  interpose  to  stay  either 

action.     In  ex  parte  Lafbresi  (a)  it  was  decided  that 

HujT        where  the  same  persons  are  concerned  in  several  firms, 
and  others.     |^u  J  \s&\M^  bills  on  which  the  names  of  the  respective  firms 
of  stand  as  drawers,  indorsers,  or  acceptors,  a  third  par^ 

Brown  taking  such  bills,  conceiving  them  to  be  distinct  houses  of 
trade,  may  prove  against  each  estate.  [Sir  John  Cross.  -— 
In  the  new  work  of  Messrs.  Montagu  and  Aj/rton  (b) 
they  consider  ex  parte  Ixiforest  and  other  cases  over- 
ruled by  ex  parte  MouU.  (c)]  Ex  parte  Benson  (d)  and 
ex  parte  Adam  {e)  both  establish  the  same  rule  as  ex 
parte  Laforest.  In  all  the  cases  referred  to  in  ex  parte 
Moult  (c),  and  in  that  case  itself,  there  was  one  single 
contract ;  here  there  were  two  contracts.  [The  Chief 
Judge:  —  The  contracts  do  not  always  lead  the  proofs; 
a  contract  arising  from  drawing  a  bill,  and  one  from 
accepting  it,  are  distinct ;  but  whether  or  not  there  can 
be  two  proofs,  depends  on  the  connection  of  the  part- 
ners of  the  firms.]  May  it  not  be  said  in  the  case  put, 
that  the  drawing  and  accepting  are  but  different  parts  of 


(a)  Ex  parte  Laforeii,  1  Cooke,  contrary  to  the  law  previous  to 

B.  L.  261,  edit.  7*  that  case,  see  ex  parte  Laforest, 

{h)  The  reference  in  1  Mont»^  Cooke,  9 SI;  ex  parte    Benson, 

Ayr,  Bankrupt  Laws,  162,  note  Cooke^  263;  ex  parte  Liddetl,  8 

te),  is  M  follows:  *'  In  this  case  Roie,  34;  ex  parte  Adam,  1  Ves. 

the  Judges  of  the  Court  of  Re-  S^  Bea,  493,  S.  C.  2  Rote,  57 ;  ex 

view    were  divided  in   opinion,  parte  Bigge,  2  Rote,  37;  ex  parte 

Sir    Thonuu    Ertkine    and    Sir  Walker,  I  Rote,  441. 

George  Rote  being  against  the  (c)  Ex  parte  Moult,  Mont* 

double  proof,  and  Sir  A,  Pell  and  321. 

Sir  J.  Crott  in  favour  of  it.  Upon  (d)  Ex  parte  Benton^  1  Cooke, 

appeal  to  the  Chancellor,  he  con-  B.  L.  263,  edit.  7. 

curred  with  Ertkine^  C.  J.,  and  (e)  Ex  parte  Adam^  1  Vet.  i 

Rote^  J.;  but  no  reason  is  assign-  Bea,  495. 
ed  for  the  judgment.  That  it  was 
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the  same  contract?  Rice  Vaughan^s  case  (a)  recognizes  1837. 
the  distinction  for  which  the  petitioners  contend :  there  a  — — 
joint  commission  issued  against  Siainer^  JotuSf  and  Prest-         Hill 

lamL  under  which  Rice  Vaughan  proved  a  debt  and     and  others. 

*^  r  ju  ^jjg  matter 

received  a  dividend ;  he  had  a  separate  bond  from  Stainer  of 

for  the  same  debt,  and  on  that  bond  sued  out  a  separate  and  otha^ 
commission  against  Stainer,  which  it  was  held  he  could 
do ;  and  in  ex  parte  Rowlandson  (b)  a  joint  commission 
issued  against  two  partner,  and  afterwards  separate  com- 
missions against  each,  and  a  creditor  having  a  joint  and 
several  bond  from  the  two  proved  under  each  of  the 
three  commissions.  But  Lord  Talbot  held,  that,  as  at 
law,  where  A»  and  B.  are  bound  jointly  and  severally  to 
«7.  iS.,  if  he  sues  A*  and  B.  severally  he  cannot  sue  them 
jointly,  and,  on  the  contrary,  if  he  sues  them  jointly  he 
cannot  sue  them  severally,  but  the  one  action  may  be 
pleaded  in  abatement  of  the  other,  so  the  creditor  ought 
to  be  put  to  his  election  under  which  of  the  commissions 
he  would  prove.  And  in  tliis  case  of  ex  parte  Rowlandson 
was  cited  Rice  Vaughan's  case;  but  Lord  Talbot  observed 
the  difference  between  the  cases,  as  in  Rice  Vaughan's 
case  there  was  a  separate  bond  given  as  collateral  security 
for  the  same  debt  by  one  of  the  partners  only;  and 
Mr.  CAristian,  commenting  upon  Rice  VaughatCs  case, 
says  (c),  '*  It  is  a  very  important  case,  and  I  conceive  has 
never  been  overruled ;"  and  Lord  Talbot  observed  in 
ex  parte  Rowlandson  (6),  that  in  Rice  Vavgharis  case 
tliere  was  a  single  bond  given  as  collateral  security  by 
one  of  the  partners  only,  but  that  in  ex  parte  Rowland' 
son  <<  the  bond  was  not  only  for  the  same  debt,  but  given 
by  both  the  parties;  and  a  plea  in  abatement  would 


(a)  Rice  Vaughan*s  case,  cited        (b)  Ex  parte  Rowlandson^  3  P. 
in   ex  parte  Roivlandion,  5   P,     Wnu.  405. 
Wmi,  406.  (r)  2  Chrii,  B.  L.  44,  edit.  2nd. 
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1837.        have  been  proper  had  the  bond  been  sued  upon  at  the 

same  time  both  as  a  joint  and  several  bond,  which  cannot 

\{yLL         ^  where  there  is  only  a  separate  bond;  "  and  upon  this 

and  others.      ^,.^  Christian  (a)  observes,  « this  great  and  fundamental 
In  the  matter 

of  distinction  I  have  never  seen  taken  notice  of  afterwards ; " 

d  others  ®"^  ^^®  *^"™®  author  also  says,  "  If  two,  three,  or  more 
are  bound  jointly,  and  one  or  some  are  bound  separately, 
then  I  think  the  creditor  may  not  only  have  the  benefit 
of  the  joint  security,  but  of  each  separate  security  he 
possesses.''  (b) 

Finally,  it  is  contended  that  ex  parte  Moult  (c)  does 
not  apply  to  the  present  case;  in  support  of  which 
position  is  the  authority  of  Lord  Talbot  in  ex  parte  Row^ 
landson  (d)^  the  author  of  tlie  rule  in  question,  and  of 
Mr.  Cimstian  in  his  treatise.  Ex  parte  Botclandsan  {d) 
never  has  been  overruled.  [The  Chief  Judge:  —  Can 
the  present  rule  as  to  bills  of  exchange  be  applied  to 
Lord  TalLoCs  rule  ?]  Where  one  person  draws  a  bill, 
and  he  and  others,  partners,  accept  it,  two  actions  are 
maintainable  at  law,  though  certainly  only  one  proof 
can  be  made.  This  is  admitted;  but  there  may  be 
very  good  reasons  for  this,  as  applied  to  bills,  because 
there  may  be  many  grounds,  which  would  be  a  good 
'  defence  to  the  draw^er,  which  would  not  be  available  to 
the  acceptor,  and  e  contra ;  but  a  bill  of  exchange  gives 
no  specific  lien,  which  exists  in  the  present  case.  A  bill 
merely  confers  a  right  of  action ;  a  bill  drawn  by  A.  on 
A.  and  B.  is  one  instrument  and  promise.  Here  there  is 
a  contract  by  one  to  pay  4,000/.,  and  a  less  portion  of 
capital,  namely,  3,000A,  is  assigned  by  the  firm  as  col- 
lateral security;  being  two  instruments  and  two  con- 


(a)  2  ChHt.  B.  L.  303,  edit.  Snd.        {d)  Ex  parte  JRowtandson,  3  P. 
{b)  8  Chris,  B.  L.  302,  edit.  2nd.     IVmt,  405. 
(r)  Ex  parte  Mouft,  Mont,  321. 
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tracts.     The  counsel  for  the  estate  of  Damon  ought  to        1837. 

insist  upon  the  petitioners  proving   against  the  joint        — 

estate,  to  assist  in  releasing  the  separate  estate     [The         'y\i^^,^ 

Chief  Judge  : : —  Would  not  the  same  arguments  apply     ^"^  others. 

-  ,  .„       ,  I      /•        .  n  '»     In  the  matter 

to  cases  of  bills  where  the  firm  is  surety  for  a  partner  /]  of 

Suretyship  is  not  implied  on  bills :  in  this  case  surety-        ^^^ 

ship  is  avowedly  the  object. 

Mr.  Walkery  for  E.  R,  Danson^  wns  stopped  by  the 
Court. 

The  Chief  Judge:  —  This  is  a  petition  to  prove 
4,000/.  against  the  separate  estate  of  E.  R.  Daruon.  It 
seems  admitted  that  the  3,000/.  is  portion  of  the  4,000/., 
and  that  the  firm  are  in  fact  sureties,  they  holdigg  E,  R, 
DansofCs  3,000/.  for  the  use  of  the  trustees.  It  is  ad- 
mitted, that  if  the  joint  and  separate  liabilities  had  been 
under  the  same  instrument .  two  proofs  could  not  have 
been  made;  but  it  is  urged,  that  the  liability  of  the  firm 
being  by  a  different  instrumisnt  to  that  by  which  the 
single  partner  is  bound  creates  a  distinction ;  and  Rice 
Vaxighatis  case  (a)  is  pressed  upon  the  Court.  If  the 
proof  depended  on  ex  parte  RowUmdson  (&)  alone,  I 
should  have  said  there  was  no  obstruction  to  double 
proof,  as  the  only  objection  was  legal.  But  the  ground 
of  ear  parte  Rowlandson  (b)  does  not  explain  the  subse- 
quent rule  as  to  bills  of  exchange ;  for  if  one  partner 
draw  a  bill  on  his  partners,  and  they  accept,  two  actions 
lay,  of  which  one  would  be  restrained  on  the  equitable 
circumstance  of  preventing  needless  costs.  When  the 
rule  became  extended  to  bills  does  not  appear ;  it  ap- 
pears now  to  be  extended  to  all  instruments  where  one 
or  several  of  a  firm  are  liable  for  the  same  debt.     It  is 

(a)  Rice  VaughatCs  case,  cited  3  P,  Wms.  405. 
(i)  Ex  parte  Rowlandson,  3  P,  Wfnt,  405. 
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1837.       further  argued,  that  the  rule  cannot  apply,  as  the  liabi* 
■  lity  18  in  respect  of  separate  instruments,  and  that  there 

Hiix         ^  ^^  ^^^^^  ^  oppose  to  that  argument.    The  rule  is,  that 

and  others,     where,  in  respect  of  the  same  debt,  a. party  holds  the 
In  the  matter  .  ..... 

of  separate  liability  of  one  partner  and  the  joint  liability  of 

and  ^th^        Others,  his  partners,  a  proof  cannot  be  made  against  the 

separate  as  well  as  the  joint  estate.     The  rule  does  not 

depend  on  the  distinction  between  joint  and  separate 

instruments,  but  on  die  fact  that  the  liability  is  the  same. 

It  appears  to  me,  that  the  rule  laid  down  by  Lord  Eldon 

on  several  occasions  applies  to  the  present  case« 

Sir  John  Cross :  —  The  petitioners  have  not  made  out 
any  right  to  prove  for  3,000/.  and  4,000/.  also.  The 
only  doubt  1  Feel  arises  from  the  real  nature  of  the  trans- 
action, which  is,  that  DansoUi  owing  4,000/.,  assigns  the 
debt  of  3,000/.  due  to  him,  as  security,  which  has  to  me 

_       • 

the  aspect  of  a  pledge.  One  line  of  argument  suggested 
itself  to  me,  which  is  the  following:  suppose  a  joint  pro- 
missory note  or  bond  for  3,000/.  had  been  given  by  the 
firm  to  the  partner,  and  he  had  pledged  it  to  the 
trustees,  would  not  they  be  entitled  to  recover  all  he 
could  have  recovered,  and,  after  realizing  the  pledge 
and  proving  for  the  deficiency,  go  against  his  separate 
estate  for  the  residue?  But  this  I  suggested  before,  and 
counsel  have  made  nothing  of  it.  I  concur  with  the 
Chief  Judge. 

Sir  George  Rose :— -On  the  former  occasion  this  Court 
tliought  the  effect  of  the  contract  was  to  make  the  part- 
nership directly  debtors  to  the  petitioners,  and  ordered 
a  proof  accordingly.  The  rule  in  bankruptcy  usually 
goes  on  equitable  principles,  and  is,  in  general  terms, 
that  all  rights  connected  with  suretyship  must  stand  and 
be  dealt  with  as  they  existed  at  the  bankruptcy,  and 

5 
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cannot  be  varied  by  receipt  of  dividend,  thougli  further        1837. 

rights   may   subsequently   arise,   independently   of  the        ' 

bankruptcy,  when  parties  become  solvent.     It  is  a  rule,         Hhx  ^ 

100  years  old,  that  when  a  debt  exists  which  is  prove-  .  ®"^  others. 
, ,  .  .  i_        .      .   .  1  .  1»  the  matter 

able  agamst  either  the  jomt  or  the  separate  estate,  there  oF 

must  be  an  election ;  a  rule  to  which  there  has  been  no        j  ^T" 

'  ^  apd  others. 

exception  during  all  that  period.     Insolvency  of  one 
only,  completes  the  election.    It  is  argued  that  the  rule 
applies  when  there  is  one  contract  only;  but  on  bills 
there  are  separate  contracts  by  the  different  parties,  yet 
the  rule  applies.     At  law,  it  may  be  right  in  practice  to 
allow  several  actions  to  be  commenced ;  but  though  the 
objection  cannot  be  pleaded,  yet  the  Court  will^  on 
motion,  interfere  to  stay  all  but  one  action.     If  the  two 
actions  are  set  up  as  the  test  here,  the  analogy  will 
break  down;  because  if  the  Court  could  stay  one  action, 
it  can  prevent  one  of  the  proofs.     In  this  very  case,  if 
two  actions  were  brought,  one  would  be  stayed.     Bice 
Vdughan^s  case  (a)  has  been  cited  in  argument,  as  estab- 
lishing the  proposition  that  there  was  a  distinction^  if 
there  were  two  distinct  instruments.     Even  if  that  case 
would  lead    to  such  a  proposition,  it  is  not  authority 
enough  for  this  Court  to  act  upon  it  to  that  extent ;  it 
never  has  been  so  acted  upon,  or  considered  as  bearing 
out  such  a  proposition.     Rice  Vaughan  had  a  right  to  a  a  separate  fiat 
separate  commission  as  the  law  then  stood,  though  now  ^"  d'^la^ra 
a  separate  fiat  would  not  be  allowed  to  stand  after  a  preyiow  joint 

...  .   -  ,  fiat  without 

previous  joint  fiat,  without  special  reason ;  but  at  that  special  reason, 
time  the  law  authorized  both.  The  case  establishes 
nothing  but  the  then  right  of  Bice  Vaughan  to  a  separate 
commission  ;  but  now  Bice  Vaughan  would  prove  under 
the  joint  fiat,  and  could  not  prove  on  his  bond  against 
the  separate  estate,  unless  he  gave  up  the  dividends 


(a)  nice  VaugharCt  case,  cited  1  P.  Wmt.  405, 
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Ex  parte 
Hill 


of 

Brown 

and  others. 


1837.  under  the  joint  estate.  The  case  therefore  is  no  autho- 
rity for  the  proposition  contended  for,  and  even  if  it 
were,  it  would  not  be  a  precedent.  It  continually  occurs 

and  othen.     j^  practice  to  have  a  separate  mortiraiye  from  a  member 
In  the  matter        ^  ^  ^^^ 

of  a  firm,  as  security  for  the  bills  of  the  firm;  but  it 
never  occurred  to  the  bill-holders  to  prove  the  whole 
against  both  estates.  In  ex  parte  Ladbrohe  (a),  where 
that  state  of  circumstances  existed,  a  proof  was  made  for 
the  residue  only  against  the  separate  estate.  But  for 
that  case  I  should  have  felt  some  difficulty  in  saying 
that  there  was  not  an  election ;  but  that  case  decides, 
that  after  exhausting  the  joint  estate  you  may  come 
against  the  separate  estate. 

The  order  was : — Let  the  petitioners  be  admitted  cre- 
ditors against  the  joint  estate  for  795iL^  and  the  same 
order  as  to  the  dividends  as  in  the  order  for  proof  against 
the  joint  estate,  (i)  Assignees'  costs  out  of  the  general 
estate  of  the  bankrupts. 


March  8, 

AprUl^ 

^29, 

1836. 

April  17, 

1837. 

Ah  B,  being 


Ex  parte  RUSSELL  and  others.     In  the  matter  of 

JAMES. 

In  January  1835  a  fiat  issued  against  James,  who  had 
formerly  been  in  partnership  with  William  Budgeon  (now 
deceased).     Part  of  the  partnership  funds  of  WiUiam 


partners,  A.  re-  Budgeon  and  James  consisted  of  2,000il  S/.  per  cent. 

tiredt  and  as- 
signed all  the  partnership  realty  and  personalty  to  B,,  vho  was  to  pay  the  partnership  debts, 
especially  a  trust  debt  of  2,000/.  Afterwards  A.  assigned  to  B,  other  real  estates  and 
mortgages,  his  separate  property,  to  insure  payment  of  the  2,000f.  A.  died,  and  B  filed 
a  bill  against  B*^  representatives  for  an  aooount,  under  which  it  was  arranged  that  the  sum 
due  to  B,  should  be  taken  at  S,000<.,  and  a  certain  conyeyance  executed.  The  3,000<.  was 
paid,  and  the  oonTeyanoe  executed.  B*  became  bankrupt,  and  the  parties  entiUcd  to  the 
2,0002.  filed  a  bill  against  the  representatives  of  A,  for  the  8,000^1  The  representatiTsa 
now  daimed  a  lien  on  the  partnership  asseU  and  the  separate  property  for  2,000^. :  Held, 
no  such  lien  existed. 


{a)  Ex  parte  Ladbroke,  2  Gl.  S(J.Bl. 
{6)  See  ante^  page' 184. 


James. 
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consols,  held  by  them  upon  the  trusts  of  the  will  of  Tho^        1 837. 

mas  BrandoHy  and  which  they  sold  out,  and  applied  to        — — 

the  purposes  of  their  trade,  and  debited  themselves  with       Russell 

the  amount  as  a  sum  due  to  the  <*  Brandon  trust"     Wil-  ,  *"?  others. 

Iq  the  matter 

liam  Budgeon  died  in  April  1826,  and  John  Budgeon  his  ^  of 
son  succeeded  him  in  the  partnership,  till  October  in  the 
same  year,  when  it  was  dissolved  by  indentures  dated  in 
December,  whereby  it  was  recited,  that  the  sum  to  be 
divided  was  10,377/.,  subject  to  certain  deductions,  and 
that  James  was  to  pay  the  debts  of  the  partnership,  and 
that,  to  enable  him  so  to  do,  the  real  and  personal 
property  of  the  partnership  was  to  be  assigned  to  James. 
Accordingly  Budgeon  assigned  to  James  all  his  share  of 
the  assets  of  the  partnership  and  of  the  real  estates  thereof, 
&c.,  subject  to  the  payment  of  his  share  of  the  10,377/. ; 
and  James  covenanted  with  Budgeon  that  he  would,  out 
of  bis  own  proper  monies,  pay  all  the  debts  due  from 
this  partnership,  or  the  former  partnership,  and  satisfy 
all  actions,  suits,  proceedings,  accounts,  damages,  costs, 
charges,  controversies,  differences,  and  disputes,  by  reason 
of  nonpayment  thereof,  and  would  at  all  times  there- 
after save,  defend,  and  keep  indemnified  Budgeon,  his 
heirs,  &c.,  and  his  and  their  lands,  tenements,  goods, 
chattels,  and  estate,  both  real  and  personal,  as  therein 
mentioned. 

By  indentures  of  even  date,  John  Budgeon  conveyed  to 
James  his  (Budgeon^ii)  moiety  of  estates  at  Dovor  and 
Dartford,  part  of  the  partnership  real  estates,  taken  by 
James  at  the  sum  of  987iL,  which  was  charged  against 
htm  accordingly  in  the  partnership  accounts.  This  estate 
James  afterwards  mortgaged.  Another  portion  of  the 
partnership  estate  consisted  of  a  mortgage  at  Tun*- 
bridge,  which  mortgage  debt  was  assigned  to  James  at  a 
value  of  1,500/1 ;  and  Budgeiofn  executed  to  James  a  mort- 
gage in  fee  of  a  certain  other  estate  at  Dartford,  whicli 

o  2 
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1837.        was  Budgeon*3  own  separate  estate,  for  securing  1,975/., 

given  on  the  basis  of  allowing  James  credit  as  a  payment 

Russell       by  him  for  the  debt  due  to  Brandon's  trust,   but  which 

and  others,     ^^s  never  paid. 
In  the  matter  ^ 

of  John  Budgeon  died  in  1827,  devising  all  his  real  and 

personal  property  on  certain  trusts  to  pay  his  debts  and 

for  the  benefit  of  the  persons  therein  mentioned. 

In  1823,  James  filed  a  bill  for  an  account  against  the 
petitioners,  alleging  that  certain  of  the  partnership  assets 
assigned  to  him  were  insufficient  to  pay  a  certain  sum 
provided  to  be  paid  thereout  by  the  deed  of  dissolution, 
which  was  compromised ;  and  the  petitioners  and  James, 
in  September  1832,  entered  into  the  following  agree- 
ment ;  viz.,  that  3,000A  should  be  considered  the  balance 
due  to  James  from  the  estates  of  WilUam  Budgeon  and 
John  Budgeon,  exclusive  of  the  Dovor  and  Dartford 
estates ;  that  payment  of  the  3,000/.  and  interest  should  be 
secured  at  the  end  of  two  years  by  a  mortgage,  as  therein 
mentioned ;  that  an  agreement  for  sale  of  the  Dartford 
estate,  that  is,  John  Budgeon's  separate  estate,  (some 
years  before  entered  into  between  the  petitioner  Russell 
and  James  for  4,200/.,)  should  be  carried  into  execution ; 
and  that  James  should  indemnify  the  petitioners  (the 
executors  and  trustees)  and  the  estates  of  William  Budr 
geon  and  John  Budgeon  from  all  claims  in  respect  of  the 
2,000/.  3/.  per  cent,  consols  (being  the  Brandon  trust 
money),  and  against  all  claims  and  demands  in  respect 
of  the  partnership.  The  petitioners  then  raised  and 
paid  3,000/.  to  James,  and  conveyed  the  Dartford  estate 
to  him. 

A  bill  had  lately  been  filed  by  those  entitled  to  the 
Brandon  trust  money  against  the  petitioners  for  an 
account  of  the  2,000/.  consols  and  interest. 

This  was  a  petition  by  Russell  and  others,  represen- 
Udves  of  William  Budgeon  under  letters  of  administration 
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and  others. 

In  the  matter 

of 

Jamas, 


de  bonis  non,  dated  October  1833,  stating  the  above  facts,  1837. 
and  stating  that  the  payment  of  the  Brandon  trust  debt  """* 
"nras  one  of  the  conditions  of  the  deed  of  dissolution  of  Russell 
the  conveyance  of  the  Dovor  and  Dartford  estate,  of  the 
mortgage  of  the  Dartford  estate — the  separate  property 
of  John  Budffeon, — and  of  the  assignment  of  the  Tun* 
bridge  mortgage^  which  condition  bad  failed  f  and  that 
therefore  the  petitioners  claimed  a  lien  on  the  property 
so  conveyed,  assigned,  and  transferred  and  mortgaged  to 
James  for  the  indemnification  of  the  petitioners  and  the 
estates  of  William  Budgeon  and  John  Budgeon  against  all 
claims  in  respect  of  the  Brandon  trust  fund.  The  petition 
prayed,  that  the  petitioners  might  be  declared  to  have 
an  equitable  lien  on  such  property  accordingly,  and  that 
the  same  might  be  sold,  and  applied  in  discharge  of  such 
claim. 

This  day  the  petition  came  on,  when,  after  some  dis- 
cussion, it  stood  over  to  be  spoken  to  again  at  a  future 
day. 

This  day  the  petition  was  again  in  the  paper. 

Mr.  Swanston  and  Mr.  Bogers : 

The  petitioner's  claim  is  divisible  into  three  parts :  1st, 
a  lien  on  the  personalty ;  2d,  a  lien  on  the  chattels  real, . 
being  the  ordinary  partnership  lien ;  and  3d.,  a  lien  on 
the  Dartford  estate  mortgaged  for  1,975/.     This  lien  is 
to  the  amount  of  2,000£ 

There  is  no  decision  or  even  dictum  which  can  govern 
the  present  case  as  to  the  personalty  t  but  as  to  the  realty, 
why  is  not  the  party  to  have  the  usual  lien  ?  As  to  the 
realty,  Macreth  v.  Summons  (a),  and  Winter  v.  Lord 
Anson  (fr),  are  in  favour  of  the  petitioner. 

{n)  Macrtth  v.  Symnums^  15  Vet,  329. 
(fi)  Winter  v.  Lord  Amon,  5  Rusi,  488. 

o  3 


March  Sf 
]836. 


April  18» 
1836. 
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1 837.  Mr.  Beihelly  contrA : — The  prayer  of  this  petition  can* 

not  be  ffranted.     What  became  of  the  partnership  debts 

RususLL       of  William  Budgecn  and  Jcanes  f    How  does  any  lien 

and  othere.     arise?     Lien  exists  where  purchase  money  is  unpaid.   If 
In  the  matter  ^  ..    r  * 

of  there  be  any  covenant  or  other  security  tor  payment^ 

James.        ^j^^^  prevents  a  lien,  (o)  In  this  case  the  parties  depended 
on  the  agreement  of  1832,  which  excludes  any  lien. 

The  Chief  Judge  : 

The  Court  will  take  time  to  consider  of  its  final  judg- 
ment; but  my  present  opinion  is  as  follows :  — 

The  petition  raises  three  points:  Ist,  The  lien  on  the 
personalty;  Sd,  The  lien  on  the  realty;  Sd,  The  lieu 
on  the  Dartford  estate,  the  late  separate  estate  of  John 
Budgeon.  As  to  the  two  first  points,  the  parties  now 
admit  they  must  fail.  Sir  George  Rose  has  suggested, 
that  the  joint  creditors  have  a  lien  thereon,  and  that  the 
order  of  the  Court  should  contain  a  declaration  to  that 
effect;  and  the  petitioner  is  satisfied  therewith,  and  has 
not  further  pressed  a  point  on  which  it  would  have  been 
difficult  to  have  succeeded,  especially  as  to  the  chattels. 
As  to  the  realty,  the  conveyance  of  the  Dovor  and  Dart- 
ford  estate  does  not  contain  any  reference  to  the  2,000/., 
or  to  any  contract  of  indemnity,  consequently  there  is 
no  ground  for  saying  that  any  vendor's  lien  exists 
thereon,  because  the  consideration  was  not  performed. 
As  to  the  other  Dartford  estate,  the  separate  estate  of 
John  BudgeoUf  my  opinion  has  fluctuated.  At  present  I 
nm  adverse  to  the  lien,  and  think  that  the  2,000/.,  which 
the  petitioners  declare  is  not  paid,  comes  within  the 
general  rule.  The  estate  was  first  mortgaged  to  James 
for  1,975/.,  which  was  then  considered  as  the  balance 


(«)  See^Nairne  v.  Prowse,  6  Ves.  752;  Laley  v.  Davis^  2  Mont. 
^  At^r,  609. 
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dne  to  him  from  the  late  firm.     The  8,000/.  was  oonsi-        1837. 

dered  as  paid  by  James,  which  in  fact  was  not  the  case ;        

but  it  was  treated  as  paid,  it  being  supposed  he  would       Rus^elJ 

pay.    Subsequently  a  fresh  account  was  made  out,  when  _  ""f  others. 

In  the  m&tter 
it  was  found  that  not  only  1,975/.  but  also  3,000/.  would  of 

be  due,  supposing  James  paid  the  2,00011;  it  was  there-        Jame^ 

fore  agreed  between  the  petitioners  and  James  that  he 

should  be  paid,  not  only  1 ,900/.,  for  which  he  had  the 

mortgage,  but  also  3,000/.    It  is  now  said  that  he  never 

paid  the  2,000/L,  and  that  the  petitioners  are  liable  to  be 

called  on  to  pay  that  sum,  and  therefore  that  they  have 

a  lien  on  the  Dartford  estates.     When  the  contract  was 

entered  into  between  the  petitioners  and  James  8,000/. 

would  be  owing  from  them,  supposing  that  James  had 

paid   the  2,000/.,  but  as  he  did  not  that  sum  might 

have  been  deducted,  in  which  case  a  sum  of  l,000il 

would  be  due  to  James  in  respect  of  the  balance  of  ac« 

count  The  question  therefore  comes  to  this,  whether  the 

account  having  been  thus  opened  and  disturbed  is  a 

lien  thereby  created?     Such  is  not  the  case;  conse<» 

quently  the  2,000/.  being  unpaid  does  not  create  a  lien* 

Sir  John  Cross  took  time  to  consider  his  judgment. 

Sir  George  Boss ;  — 

I  feel  no  difficulty  in  this  case.  The  parties  have  no 
claim  to  the  order  they  ask ;  even  as  to  the  Dartford  estatey 
the  petitioners  are  not  hitherto  damnified.  In  1832  an 
agreement  was  made  to  indemnify  the  estates  of  William 
Budgeon  and  John  Budgeon  ;  and  it  cannot  at  present  be 
predicated  that  either  estate  is  damnified,  and  conse<* 
quently  no  lien  exists.  But  this  being  trust  property^ 
and  to  save  expense,  it  was  agreed  to  proceed  on  the 
supposition  that  a  case  for  damages  now  existed ;  and 
the  Judges  of  the  Court  are  willing  to  pronounce  ait 

o  4 


James. 
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1837.       opinion  which  can,  under  the  circumstances,  be  taken  (k 

bene  esse  onh% 

Russell  Subject,  then,  to  the  opinion  of  the  other  Judges,  I 

and  others,     entertain  very  little  doubt     We  follow  the  civil  law  in 
In  the  matter  "^  . 

of  the  doctrine  of  hen.     Is  the  2,000/.  a  price  paid  or  to 

be  paid  ?  I  cannot  find  such  to  be  the  fact*  The  trans- 
action is  involved  in  an  account,  which  renders  it,  to  say 
the  least,  difficult  to  declare  it  any  part  of  a  price;  but 
granting  that,  if  there  be  a  contract  that  the  estate  shall 
not  be  considered  a  security  for  the  price^  no  lien  can 
exist.  Having  regard,  then,  to  the  agreement  of  1832) 
can  it  have  been  the  intent  of  the  parties,  that  if  at 
any  time  thereafter  damages  arose,  the  estate  might  be 
reclaimed  ?  It  appears  to  me  that  they  looked  to  the 
indemnity  alone,  as  men  in  business  might  be  supposed 
to  do.  Assuming  therefore  that  damages  have  actually 
attached,  I  can  have  no  difficulty  in  declaring  that  no 
lien  exists.  I  was  anxious,  as  there  was  a  strong  moral 
equity,  to  have  assisted  the  petitioners,  but  the  rules  of 
law  prevent  that  being  done*  James^  the  bankrupt,  took 
the  property  with  the  trusts  attaching  thereto,  which 
bind  his  assignees;  and  therefore  the  property  does  not 
vest  in  them  as  against  the  creditors,  save  subject  to 
trusts  in  their  favour.  Giving  directions  for  distinct 
accounts  opens  an  inquiry  as  to  notice;  and  if  there 
were  no  notice  that  it  became  the  property  of  James  nn 
equity  would  attach.  Another  fact  to  be  adverted  to  is, 
on  which  the  damage  is  to  attach ;  the  firm,  or  the  sepa- 
rate estate  of  James?  By  throwing  this  debt  on  the 
estate  of  James  we  should  relieve  the  firm. 

The  declaration  of  the  Court  ought  to  be,  that  the 
estates  of  John  Budgeon  and  James  were  joint  property  at 
the  time  of  the  dissolution,  and  (if  necessary)  a  direction 
for  sale  thereof  should  be  given,  and  for  keeping  distinct 
accounts,  and  an  inquiry  whether  there  was  any  pro- 
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perty  other  than  freeholds  available*    Declare  that  no        I837. 
•lien  existed  on  the  Dartford  estate,  and  dismiss  the  peti-      EjTvarte 

tion,  without  costs,  the  assignees  taking  theirs  out  of  the       Aitssell 

and  others. 
^^^®*  Id  the  matter 

of 

Jambs* 

Sir  John  Cross: — I  have  looked  through  the  papers,  ^  ..  g^ 
but  find  them  not  material.  The  partnership  was  ten  1836. 
years  ago,  therefore  no  lien  can  exist  on  chattels  which 
cannot  now  remain  in  specie;  and  as  to  the  realty,  I  see 
no  ground  for  the  claim  of  lien  on  the  real  estate,  and 
concur  with  the  opinion  already  intimated  by  the  other 
Judges  of  the  Court. 

Per  Curiam:  —  The  order  stands  as  suggested  on  the 
former  occasion,  ante,  page  1 98. 

ITie  order  not  having  been  drawn  up,  Mr.  Rogers     April  17, 
now  requested  that  the  order  might  be  amended,  so  that        1837. 
each  party  might  take  their  costs  out  of  own  estate,  which 
was  allowed. 


Ex  parte  LEWIS.  — In  the  matter  of  SAMUEL      C.  of  R. 

CHIFFNEY.  4p«'^  ^® 


1837. 

Practiee  and 


On  the  Ulh  of  July,   1836,  Bowling,  one  of  the  as- 

signees,  presented  a  petition   to  annul  the  fiat  issued  pl««dingson 

issues  in  the 

agamst  Samuel  Chiffney  as  a  hvery  stable  keeper,  on  the  Court  of  Re- 
ground  of  its  in%'alidity  for  want  of  a  trading.     The  peiTtionbyai 
other  assignee,  who  was  also  petitioning  creditor,  resisted  ■»'«"««  ^ 
the  petition,  when  the  Court  intimated  that  he  ought  to 
indemnify  the  petitioner  Bmoling  ;  this  being  acquiesced 
in,  the  following  order  was  made: — The  petitioning  creditor 
undertaking  to  indemnify  the  assignee  Bowling^  let  it  be 
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1837.       referred  to  the  registrar  to  settle  such  indemnity ;  and 

on  such  indemnity  being  given,  let  the  fiat  proceed* 

L^nik       The  costs  of  all  parties  out  of  the  estate.     If  the  indem- 
Iq  the  matter  j,j^y  jg  j^q^  given  in  a  months  let  the  fiat  be  annulled* 

CairFNBY.  The  indemnity  was  given,  and  the  fiat  was  proceeded 
with. 

April  28,         Lewis,  a  creditor,  now  presented  a  petition  to  annul 

1837.        ^g  g^^^  f^P  want  of  a  trading,  and  because  issued  for 

improper  purposes,  and  concerted  between  the  bankrupt 

and  the  petitioning  creditor.     The  fiat  issued  in  April 

1836,  and  the  bankrupt  had  obtained  his  certificate. 

Mr.  fL  Parker  and  Mr.  Bacon,  for  the  petition,  asked 
either  for  an  issue  or  a  vivd  voce  examination. 

Mr.  Swanston  for  the  bankrupt :  —  As  the  bankrupt 
has  obtained  his  certificate,  and  the  fiat  was  issued  a 
year  ago,  the  Court  will  not  interfere.  The  6  Geo.  4. 
c.  16.  s.  126.  shows  tlie  intent  of  the  legislature  to  pro- 
tect a  certificated  bankrupt 

Mr.  Anderdon,  for  the  other  assignee,  who  was  the 
petitioning  creditor,  contended  that  the  bankrupt  being 
certificated  was  alone  a  sufficient  answer  to  the  petition, 
independently  of  the  merits. 

The  Chief  Judge:  —  The  6  Geo.  4.  c.  16.  s.  126. 
only  applies  where  an  action  is  brought  for  a  debt  which 
was  proveable  under  the  fiat.  The  affidavits  are  of 
such  a  nature  as  to  render  this  a  proper  case  for  an  issue. 

Sir  John  Cross  concurred. 

Sir  George  Bose :  —  I  concur.  The  1  &  2  W.  4.  c.  56. 
s.  42.  has  gone  very  little  way  in  practically  altering  the 
old  law,  whatever  may  have  been  the  intent  of  the  legis- 
lature. 
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This  day  the  matter  was  mentioned  to  the  Court  for     April  24, 
its  final  directions  touching  the  issues.  1837* 


Per  Curiam :  —  The  issues  will  be  tried  in  London  i»ue8  div«eted 

before  one  of  the  judges  of  this  Court.  If  special  grounds  ReJiwa«*^ 

are  shown,  an  issue  might  be  tried  in  the  country  before  '"«^ »«  London 

one  of  the  judges  of  this  Court ;  but  this  Court,  having  of  Uie  Court  of 

time  to  spare,  ought  not  to  throw  the  burden  on  the  ^y  bl'tricd  in 

judges  of  assize,  who  are  already  fully  occupied.  **>•  «w»nt«7  <» 


The  following  issues  were  ordered,  which,  being  the 
first  ever  tried  in  this  Court,  are  published  as  guides  to 
the  profession  on  future  occasions: 
In  Bankruptcy. — Court  of  Review. 

Saturday  the  10th  day  of  June  in 
the  year  of  our  Lord  1837. 

Middlesex  (to  wit).  Charles  Lewis  in  his  own  proper 
person  complains  of  Henry  Wiseman  in  an  action 
directed  by  the  said  Court  to  be  tried  in  the  said  Court 
under  and  by  virtue  of  an  order  of  the  said  Court  bear- 
ing date  on  Monday  the  24th  day  of  April  1837,  and 
made  in  the  matter  of  Samuel  Chiffhey^  against  whom  a 
fiat  in  bankruptcy  hath  been  awarded  and  issued,  and  is 
now  in  a  prosecution,  for  that  whereas  before  and  at 
the  time  of  the  making  of  the  promise  of  the  defendant 
herein-after  next  mentioned  a  certain  fiat  in  bankruptcy 
had  been  and  was  awarded  and  issued  against  one  Samuel 
Chiffneyy  and  thereupon  afterwards,  and  before  the  mak- 
ing of  such  promise,  to  wit,  on  the  first  day  of  May  in 
the  year  of  our  Lord  1837,  a  certain  discourse  was  had 
and  moved  by  and  between  the  plaintiff  and  the  defen<« 
dant,  wherein  a  certain  question  then  arose,  that  is  to 
say,  <<  whether  the  said  fiat  awarded  an4  issued  against 
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1837.        the  said  Samttel  Ch\ffhey  was  issued  fraadalently  or  in 
-  concert  by  and  between  the  said  Henry  fViBeman,  the 

Lewis.  petitioning  creditor  under  the  said  fiat,  and  any  and 
In  the  matter  ^hat  person  or  persons  as  his  agent  or  agents,  and  the 
Chi FFNEY.  said  Samuel  Chiffhey  the  bankrupt,  or  any  and  what  per- 
son or  persons  as  his  agent  or  agents;  and  in  that 
discourse  the  plaintiff  then  asserted  and  affirmed  that  the 
said  fiat  awarded  and  issued  against  the  said  Samuel  Ckiff^ 
ney  was  issued  fi*audulently  or  in  concert  by  and  between 
the  said  Henry  Wiseman^  the  petitioning  creditor  under 
the  said  fiat,  or  some  person  or  persons  as  his  agent  or 
agents,  and  the  said  Samuel  Chiffney  the  bankrupt,  or 
some  person  or  persons  as  his  agent  or  agents,  which 
said  assertion  and  affirmation  the  defendant  then  contra- 
dicted and  denied,  and  he  then  asserted  and  affirmed 
the  contrary  thereof;  and  thereupon  afterwards,  to  wit, 
on  the  said  first  day  of  May  in  the  year  aforesaid,  in 
consideration  that  the  plaintiff,  at  the  request  of  the 
defendant,  had  then  paid  to  the  defendant  the  sum  of  five 
pounds,  he  the  defendant  tlien  promised  the  plaintiff  to 
pay  him  the  sum  of  ten  pounds  if  the  said  fiat  awarded 
and  issued  against  the  said  Samuel  Chiffhey  was  issued 
fraudulently  or  in  concert  by  and  between  the  said  Henry 
Wiseman^  the  petitioning  creditor  under  the  said  fiat,  or 
any  person  or  persons  as  his  agent  or  agents,  and  the 
said  Samuel  Chiffney  the  bankrupt,  or  some  person  or 
persons  as  his  agent  or  agents;  and  the  plaintiff  in  fact 
saith,  that  the  said  fiat  awarded  and  issued  against  the 
said  Samuel  Chiffhey  was  issued  fraudulently  and  in  con- 
cert by  and  between  the  said  Henry  Wiseman^  the  petition- 
ing creditor  under  the  said  fiat,  or  some  person  or  persons 
as  his  agent  or  agents,  and  the  said  Samuel  Chiffhey  the 
bankrupt,  or  some  person  or  persons  as  his  agent  or 
agents,  whereof  the  defendant  afterwards,  to  wit,  on  the 
day  and   year  aforesaid,  had  notice,  whereby  he   the 
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defendant  then  became  liable  to  pay  and  ought  to  have        1837* 
paid  the  plaintiff  the  said  sum  of  ten  pounds;  yet  the 
defendant^  not  regarding  his  said  promise,  hath  not  yet        Lewis. 
paid  the  sum  of  ten  pounds  or  any  part  thereof  to  the  '"  ^®  matter 
plaintiff,  although  often  requested  so  to  do,  but  hath     Cbiffkxy. 
hitherto  wholly  neglected  and  refused  and  still  neglects 
and  refuses  so  to  do,  to  the  damage  of  the  plaintiff  of 
fifty  pounds ;  and  therefore  he  brings  his  suit,  &c. 

And  the  defendant,  by  JamM  Dignum  his  attorney, 
says,  that  the  said  fiat  awarded  and  issued  against  the  said 
Samuel  Chiffiney  was  not  issued  fraudulently  or  in  con- 
cert by  and  between  the  said  Henry  Wiseman,  the  peti«- 
tioning  creditor  under  the  said  fiat,  or  any  person  or 
persons  as  his  agent  or  agents,  and  the  said  Samuel  Chiff- 
ney  the  bankrupt,  or  any  person  or  persons  as  his  agent 
or  agents,  in  manner  and  form  as  the  plaintiff  hath  above 
in  that  behalf  alleged,  and  of  this  the  defendant  puts 
himself  upon  the  country,  &&,  and  the  plaintiff  doth  the 
like.  Thereupon  the  said  sheriff  is  commanded  that 
he  cause  to  come  in  this  Court  at  the  sitting  of  the  said 
Coart  at  Westminster  on  Thursday  the  fifteenth  day  of 
June  now  next  ensuing,  according  to  the  form  of  the 
Matute  in  such  case  made  and  provided,  twelve,  &c.,  by 
vhom,  &c.,  and  who  neither,  &c.,  to  recognize,  &c.,  be- 
cause as  well,  &c. 

Entered,  W.  J3.,  R^. 

In  Bankrpptcy. — Court  of  Review. 

The  6th  day  of  June  in  the  year  1837. 
Middlesex  (to  wit).  Henry  Wiseman,  by  James  Dig" 
num  his  attorney,  complains  of  Charles  Lewis  in  an 
action  directed  by  the  Bankruptcy  Court  of  Review  to 
be  tried  in  the  said  Court  under  and  by  virtue  of  an  order 
of.  the  said  Court  bearing  date  the  24th  day  of  April  in  the 
year  1837,  and  made  in  the  matter  of  Samuel  Chiffhey, 
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ISftT.  against  whom  a  fiat  in  bankruptcy  hath  been  awarded  and 
—""■"  issued,  and  is  now  in  prosecution,  for  that  whereas  before 
Lewis.  ^nd  at  the  time  of  the  making  of  the  promise  of  the  de- 
In  the  matter  fendant  herein-after  mentioned  the  said  fiat  in  bankruptcy 
Chiffney.  had  been  and  was  awarded  and  issued  against  the  said 
Samuel  Chiffney  ;  and  thereupon  afterwards  and  before  the 
making  of  the  said  promise,  to  wit,  on  the  1st  day  of  May 
in  the  year  1837,  a  certain  discourse  was  had  and  moved 
by  and  between  the  plaintifi^and  the  defendant  of  and  con- 
cerning the  said  fiat  in  bankruptcy,  and  in  that  discourse  a 
certain  question  then  arose,  that  is  to  say,  whether,  at  the 
date  and  suing  forth  of  the  said  fiat,  to  wit,  on  the  day 
and  year  first  aforesaid,  the  said  Samuel  Chiffney  was  a 
trader  within  the  true  intent  and  meaning  of  the  statutes 
then  in  force  concerning  bankrupts ;  and  in  that  discourse 
the  plaintiff  affirmed  that  the  said  Samuel  Chiffney  was  a 
trader  within  the  meaning  of  the  statutes  then  in  force 
concerning  bankrupts,  which  said  assertion  and  affirma- 
tion the  defendant  then  contradicted  and  denied,  and 
then  asserted  and  affirmed  the  contrary  thereof;  and 
'  thereupon  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  in  consideration  that  the  plaintiff^  at  the  request 
of  the  defendant,  had  then  paid  to  the  defendant  the 
sum  of  five  pounds,  he  the  defendant  then  promised 
the  plaintiff  to  pay  him  the  sum  of  ten  pounds^  if,  at  the 
date  and  suing  forth  of  the  said  fiat,  to  wit,  on  the  day 
and  year  first  aforesaid,  the  said  Samuel  CAijffhey  was  a 
trader  within  the  true  intent  and  meaning  of  the  statutes 
then  in  force  concerning  bankrupts;  and  the  plaintiff 
in  fact  says,  that  at  the  date  and  suing  forth  of  the  said 
fiat,  to  wit,  on  the  day  and  year  first  aforesaid,  the  said 
Samuel  Chiffney  was  a  trader  within  the  true  intent  and 
meaning  of  the  statutes  then  in  force  concerning  bank- 
rupts, whereof  the  defendant,  on  the  day  and  year  first 

aforesaid,  had  notice,  whereby  he  the  defendant  tlien 
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became  liable  to  pay  and  ought  to  have  paid  to  the  plain-         1837. 
tiff  the  said  sum  of  ten  pounds ;  yet  the  defendant,  not         — 
regarding  his  said  promise,  hath  not  yet  paid  the  sum  of        hiwiB. 
ten  pounds  or  any  part  thereof  to  the  plaintiff  (although  1"*  the  matter 
often  requested  so  to  do),  but  hatli  hitherto  wholly  ne-      CHirFMBT. 
glected  and  refused^  and  still  neglects  and  refuses  so  to 
do,  to  the  damage  of  the  plaintiff  of  fifty  pounds,  and 
therefore  he  brings  his  suit,  8cc. 

And  the  defendant,  in  hb  own  person,  says,  tlmt  the 
said  Samuel  Chijffhey  in  the  said  declaration  mentioned 
was  not  at  the  date  and  suing  fordi  of  the  said  fiat,  to 
wit,  on  the  day  and  year  first  aforesaid  in  the  said  deda* 
ration  mentioned,  a  trader  within  the  meaning  of  the 
statutes  then  in  force  concerning  bankrupts  in  manner 
and  form  as  the  plaintiff  hath  above  in  that  behalf  alleged, 
and  of  this  the  defendant  puts  himself  upon  the  country^ 
and  the  plaintiff  doth  the  like*    Thereupon  the  sheriff  is 
commanded  that  he  cause  to  come  in  this  Court  at  the 
sitting  of  the  said  Court  at  Westminster  x>n  Thursday 
the  fifteenth  day  of  June  then  next  ensuing,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided^ 
twelve,  &ai  by  whom,  &c.^  and  who  neither,  &c.,  to  re- 
cognize, &c.,  because  as  well,  &c. 

Entered,  W.  A,  Reg. 

The  issue  was  tried,  and  the  fiat  annulled 


C.  of  R. 
Eos  parte  BRODIE. —  In  the  matter  of  CLARKE.      Jpril  18, 

1837. 

JViR.  HEATHFIELD  applied  to  postpone  the  petidon  Unoppowd 

:»  4-k:«  .M^.**^*  motions  to  poft- 

wi  this  matter.  ^^  ^  ^J^ 

Per  Curiam :  —  For  the  future,  all  unopposed  appli-  ^"brirf  frwi 
cations^  made  by  either  party,  to  postpone  the  bearing  of  ^^  ^^^  "^ 
^dtions,  require  the  consent  of  counsel  on  the  other 
side. 
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C.  of  R.  E^  porle  WHALLEY.  —  In  the  matter  of  FREED Y, 
April  18, 

1837.  Mr.  BETHELL  appeared  for  the  petitioner,  on  a 

Cosu  out  of  petition  to  substitute  a  new  petitionini^  creditor's  debt. 

estate  on  »ut»»       ^  .  . 

ttitiition  of  new  Tliere  was  an  account  between  the  petitioning  creditor 
dUor'sdetHin^ik  ^"^  ^^^  bankrupt.  The  fiat  was  issued  on  a  bill,  an  item 
caie  of  mistake.  Jq  gy^h  account;  but  on  examining  the  account  it  unex« 

pectedly  appeared  that  the  balance  was  in  favour  of  the 

bankrupt. 

Mr.  Abrahams  consented  for  the  petitioning  creditor, 
on  being  allowed  his  costs  out  of  the  estate,  according  to 
^x  parte  Cousins,  (a) 

Per  Curiam:  —  The  costs  may  come  out  of  the  estate 
on  the  authority  of  ex  parte  Cotisins.  (a) 


C.  of  R  ^  P^"^  SAUNDERS.  —  In  the  matter  of 

April  2\,  KEARSLEY. 

1837.  g^ 

A  party  delayed  ^N  the  20th  of  March  a  country  fiat  issued  against 

to  open  bis  fiat  KeoTsky;  the  time  for   opening   expired  on  the   17th 

pve  notice  to  of  April    (twenty-eighth  day);   on  the   18th  of  April 

swhdi^,^^*  (twenty-ninth  day)  Mr.  Faulkner  applied  at  the  Secre- 

cordiM  to  rule;  tarv  of  Bankrupt's  office,  on  behalf  of  another  person, 

on  which  day  a  "^  *'  "^ 

new  fiat  was  for  the  oommou  order  of  course,  to  annul  the  fiat  of 
obtained :^Aer^  the  20th  of  March,  and  for  a  new  fiat;  the  order  to 
wards  notioej^f  annul  was  accordingly  drawn  up,  dated  the  18th  Jlay  of 


sent:  Heldirre-  April  (twenty- ninth  day),  and  ready  to  be  delivered 
mosi^pay  aU  ^^  ^^  ^^^  ^^  April  (thirtieth  day)  ;  but  the  moment 
*****  J*!***®    J    ihe  office  was  opened,   and  before  Mr.   Faulkner  hatl 

seoond  fiat,  and  ^ 

4>f  a  motion  received  the  order  to  annul,  notice  was  sent  to  the 
matter ;  but  the  office  that  the  fiat  of  the  20th  of   Mai'ch    had    been 

first  fiat  was  al-   ^.^ , . 

lowed  to  sund» 

(fl)  Ex  parte  Cousins,  1  GL  ^  J,  270. 
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opened  on  the  18th  of  April  (twenty-ninth  day),  whereon        1837. 

the  office   refused   to   deliver   the   order   to  annul   to        

Mr.  Faulkner.     A  notice  of  motion  was  then  given,  that     Saiti^bes. 
the  order  to  annul  the  first  fiat  for  want  of  prosecution,  ^°  the  matter 
and  a  second  fiat,  might  forthwith  issue  from  the  office,  (a)     Kearbuy. 

Mr.  jS.  Sharpey  for  the  motion  :  —  By  Lord  Loughr 
borougKs  general  order  of  the   26th  of  June  1793  a 
country  commission  shall  be  supersedeable  for  want  of 
prosecution  at  the  expiration  of  twenty-eight  days,  and 
not  sooner,  after  the  date  tliereof.     In  ex  parte  Hender^ 
son  {b)  a  country  commission  was  opened  on  the  twenty- 
eighth  day,  but  no  notice  was  sent  to  the  office  till  the  thir- 
tieth day,  when  a  supersedeas  had  already  issued ;  and  it 
was  held  regular,  though  by  the  course  of  post  an  earlier 
communication  was  impossible,  the  practice  being  uni- 
form, from  the  first  existence  of  the  order,  to  supersede 
on  the  tliirtieth  day,  on  an  application  made  on  the  twenty- 
ninth  day,  unless  notice  b  given  of  the  adjudication  on 
the  twenty-ninth  day.    In  this  case,  Mr.  Faulkner  on  the 
twenty-ninth  day  applied  for  a  new  fiat,  and  the  practice  in 
the  office  is  to  prepare  a  new  fiat  for  whoever  applies  on 
the  twenty-ninth  day ;  the  order  to  annul  the  first  fiat  is 
drawn  up  on  the  twenty-ninth  day,  and,  together  with 
the  new  fiat,  given  out  on  the  thirtieth  day.   The  reason  it 
is  not  delivered  out  on  the  twenty-ninth  day  is,  that  the  fiat 
may  have  been  regularly  opened  on  the  twenty-eighth  day, 
and  the  whole  of  the  twenty-ninth  day  is  allowed,  to  send 
notice  to  the  office  of  its  having  been  opened. 

It  is  of  course  for  any  person  but  the  bankrupt  to 
annul  for  want  of  prosecution.  His  petition  must  be 
heard;  ex  parte  Gale,  (c)     The  following   cases  were 

{a)   Before   the    motion    was  {b)    Ex   parte   Hendertoti,   2 

heard,  however,  the  office  deli-  Rose^  ISO. 

vered  out  the  order  to  annul,  (c)  Ex  parte  Gale,  I  GL  <%  J, 

and  issued  a  second  fiat  to  Mr.  44.     Sec   ex   parte   Fletcher,  1 

Fauikner,  without  prejudice.  Nose,  4  54. 

Vol.  III.  p 
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1837.        cited  and  commented  upon :  ex  parte  Ellis  (a),  ex  parte 

Freenum  (i),  ex  parte  Soppett  (c),  and  ex  parte  Mavor  (d) ; 

Saunders,     and  it  was  argued  that  the  order  annulling  the  fiat  was 

In  the  matter  n^jide  and  in  the  hands  of  the  officer  on  the  twenty- 

KvARSLBY.     ninth  day,  and,  being  ready  to  be  delivered,  it  was  as  if 

delivered ;  and  that  the  delivery  or  non-delivery  out  of 

the  office  of  an  order  could  not  afFect  its  validity  one 

way  or  the  other. 

^  Mr.  Swanston :  —  The  order  to  annul  ought  not  to 

be  issued,  as  the  fiat  was  in  fact  opened  before  the  order 
was  made. 

The  Chief  Judge  : — As  the  party  delayed  his  adju* 
dication  till  too  late  to  give  notice  on  the  twenty-ninth 
day  according  to  rule,  he  must  pay  the  present  appli« 
cant  all  the  costs  of  the  second  fiat  and  of  this  motion; 
but  as  no  nicUa  Jides  is  imputed,  the  first  fiat  may 
proceed. 

Sir  George  Rose :  —  If  the  party  issuing  the  first  fiat 
had  offered  to  pay  all  the  costs  of  the  second  fiat  before 
this  motion  was  made,  then  those  costs  alone  would  now 
be  ordered;  as  it  is,  the  costs  of  the  motion  must  be 
included. 

Per  Curiam:  —  The  petitioning  creditor  under  the 
second  fiat  undertaking  not  to  proceed  with  the  second 
fiat,  let  the  first  fiat  he  proceeded  with.  The  petition- 
ing creditor  under  the  first  fiat  to  pay  the  costs  of  the 
second  fiat  and  of  this  application.  Let  the  Lord  Ciian- 
cellor^s  order  to  annul  the  first  fiat  be  delivered  back  to 
the  secretary  of  bankrupts,  to  be  cancelled  (e). 

(a)  Ex  parte  Ellis,  7  Vcs,  135.        {d)  Ex  parte  Mavor^  19  Vet, 

(b)  Ex  parte  Freeniany  I  Rote^     539. 

580.  S.  C.  1  Ves,  S(  B.41.  (/»)  Quitre,  as  to  this  order. 

(r)  Ex  parte  Snpjutt,  Buck,  8 1 . 
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Ex  parte  STIRK.  — In  the  matter  of  STIRK.  Q  of  R. 

April  21, 

1  HIS  was  a  petition  by  the  bankrupt  to  enlarge  the         1837. 
time  for  opening  the  fiat,  on  the  ground  of  the  pendency  ^JJ  b^made^^ 
of  a  proposed  composition.  on  petition  of 

*  the  bankrupt, 

to  enlarge  the 

Mr.  Swanstan  for  the  petition : — The  rule  is,  that  the  J*"»«  ^^r  open- 
ing a  fiaty  be- 
Court  will  not  make  such  order  on  the  application  of  cause  a  proposal 

the  petitioning  creditor;  but  it  is  hoped  it  may  be  done  sj^o'n^u'pend- 
on  the  application  of  the  bankrupt,  who  alone  can  be  ^"«;  unlew 

*  *  under  special 

injured.    The  Vice  Chancellor  has  frequently  made  such  ctrcumstanoes. 
orders  on  the  bankrupt's  application;  and  in  one  case 
Lord  Eldon  granted  an  injunction  against  a  commission, 
because  all  the  creditors  agreed  to  a  composition. 

The  Chief  Judge  :  —  In  ex  parte  Doughton  (a)  is  a 
dictum  in  favour  of  the  petitioner,  that  the  Court  might, 
under  circumstances,  be  induced  to  delay  opening  a  fiat 
at  the  instance  of  the  bankrupt.  Under  very  peculiar 
circumstances  this  might  be  done,  but  there  are  no 
special  reasons  to  induce  the  Court  so  to  order  in  the 
present  case. 

Sir  John  Crow  .-—There  are  several  creditors  who  may 
issue  a  new  fiat,  if  the  present  is  not  opened.  Under  the 
circumstances,  the  order  asked  should  not  be  made. 

Sir  George  Hose :  —  It  is  difficult  to  imagine  a  case  so 
situated  that  it  would  be  proper  to  grant  such  an  appli- 
cation on  behalf  of  the  petitioning  creditor;  but  it  is  not 
so  as  to  the  bankrupt:  he  may  be  so  situated  with  re- 
spect to  contracts  as  to  be  entitled  to  an  enlargement  of 
the  time  for  opening;  but  the  present  is  not  a  proper 
case  to  make  such  order. 


(«)  Ex  parte  Doughiony  Mont.  S^  Blu  264. 
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18S7. 

The  aaugnees 


C.  of  R.     Ex  parte  WILLI  AMS.— In  the  matter  of  HOBLING. 
April  22, 

Mr.  SfVANSTON  and  Mr.  Bacon  appeared  in  sup- 
must  elect  to  port  of  the  common  petition,  calling  on  the  assignees  to 
w,^thou^*  e'ect  under  6  Geo.  4.  c.  16.  s.  75.  whether  they  would 
h  L^t^nted**^'  accept  or  reject  a  lease,  (a) 

with  usury. 

Mr.  Wright  for  the  assignees:  —  There  is  no  valid 
lease,  the  transaction  being  tainted  with  usury,  as  in 
Doe,  d.  Titfordy  v.  Chambers,  (b)  This  Court  therefore 
will  not  interfere,  but  leave  the  parties  to  their  remedies 
elsewhere. 

The  Court  asked  if  the  petitioner  would  submit  the 
whole  question  as  to  the  usury  to  the  jurisdiction  of 
this  Court. 


(d)  That  any  bankrupt  entitled  shall  not  (upon  being  thereto  re- 
to  any  lease  or  agreement  for  a  quired)  elect  whether  they  will 
lease,  if  the  assignees  accept  the  accept  or  decline  such  lease  or 
same,  shall  not  be  liable  to  pay  agreement  for  a  lease,  the  lessor 
any  rent  accruing  after  the  date  or  person  so  agreeing  as  afore- 
of  the  commission,  or  to  be  sued  said,  or  any  person  entitled  under 
in  respect  of  any  subsequent  non-  such  lessor  or  person  so  agreeing, 
observance  or  nonperformance  shall  be  entitled  to  apply  by  pe* 
of  the  conditions,  covenants,  or  tition  to  the  Lord  Chancellor, 
agreements  therein  contained,  who  may  order  them  so  to  elect, 
and,  if  the  assignees  decline  the  and  to  deliver  up  such  lease  or 
same,  shall  not  be  liable  as  afore-  agreement,  in  case  they  shall  de- 
said,  in  case  he  deliver  up  such  cline  the  same,  and  the  posses- 
lease  or  agreement  to  the  lessor  sion  of  the  premises,  or  may  make 
or  such  person  agreeing  to  grant  such  other  order  therein  as  he 
a  lease  within  fourteen  days  after  shall  think  fit. — 6  Geo.  4.  c.  16. 
he  shall  have  had  notice  that  the  s.  75. 

assignees  shall  have  declined  as  (6)  1  Doe,  d.  Til/ord,  v.  Chant- 

aforesaid;   and  if  the   assignees  bers,  4  Cai7f/).  I. 
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Mr.  Swanstan: —  He  cannot  do  so,  because  if  usury        1837. 

exists  in   bankruptcy   the   whole   transaction   is   void  ;        " 

whereas  in  equity  terms  would  be  imposed.  Wiluams. 

In  the  matter 

n 

The  Chief  Judge  : — Then  the  Court  will  not  assist  Hobling. 
the  petitioner  as  to  delivery  up  of  the  premises,  but  only 
order  the  assignees  to  elect.  The  first  step  is,  how  the 
assignees  elect.  If  they  reject  the  lease,  and  the  peti- 
tioner then  applies  for  an  order  on  them  to  deliver  up 
the  premises,  then  the  defence  of  usury  arises.  Are  the 
assignees  the  petitioner's  tenants  or  not  ?  If  they  say 
they  are  not,  he  brings  an  action  of  ejectment,  and  then 
the  question  of  usury  arises. 

Sir  John  Crass :  —  The  act  authorizes  the  Court  to 
make  such  order  as  it  tliinks  fit,  yet  the  petitioner  con- 
tends we  have  no  jurisdiction  touching  the  question  of 
usury.  It  appears  to  me,  that  the  whole  matter  is  now 
before  the  Courts  and  tliat  any  order  may  be  made  which 
is  just. 

Sir  George  Bose :  —  It  is  the  duty  of  the  Court  to 
hold  an  even  hand  between  the  parties.  The  common 
order  to  elect  will  not  affect  the  objection  of  the  assignees, 
because,  though  they  reject  the  lease,  yet  the  legal  title 
may  not  be  in  the  petitioner  to  enable  him  to  take  the 
property  fi-om  them.  Suppose  the  assignees  reject  the 
property,  and  the  petitioner  then  proceeds  in  ejectment, 
they  may  resist  on  the  ground  of  usury ;  but  before  the 
petitioner  brings  his  action  of  ejectment  he  must  know 
against  whom, — the  assignees  or  the  bankrupt.  To 
decide  that,  the  assignees  must  elect.  At  present  the 
lease  exists,  and  the  assignees  must  go  to  Chancery  to 
have  it  delivered  up,  or  petition  this  Court  for  the  same 
purpose.   But  if  the  assignees  elect  not  to  take  the  lease, 
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.1837.        the  question  of   usury  becomes    unimportant.      The 

-  assignees  must  therefore  elect.     The  assignees  electing 

Williams.     ^^  ^^®  ^^^  premises  would  not  deprive  them  of  any 

In  the  matter  objection  on  the  score  of  usury.     They  may  present  a 

HoBLiNG.      petition  here,  and  then  the  petitioner  must  submit  to  any 

order  this  Court  might  make.     If  this  Court  ordered 

the  delivery  up   of  the  premises,  it  would  be   under 

equitable  conditions. 

Per  Curiam :  —  The  assignees  must  first  elect ;  what 
afterwards  is  done  is  another  question. 

Mr.  Wright :  —  The  assignees  now  reject  the  lease  in 
Court 

Per  Curiam :  — -  What  does  the  petitioner  now  ask  ? 

Mr.  Swanston : ^^The  petitioner  does  not  ask  any 
further  order. 

Per  Curiam  :  —  Then  declare  the  lease  rejected,  and 
the  lease  to  be  delivered  up  to  the  petitioner  ;  and  let 
the  petitioner  be  restrained  from  proceeding  to  recover 
possession  of  the  premises  save  in  this  Court 

Mr,  SwansUm  :  —  If  those  terms  must  be  imposed  we 
prefer  to  have  the  petition  dismissed. 

ITie  assignees  Per  Curiam :  —  Be  it  so.  At  the  desire  of  the  petitioner 
e7ecteTto  reject  ^^^  petition  is  dismissed,  and  consequently  with  costs, 
the  lease,  and      The  registrar  will  take  a  note,  however,  that  the  assignees 

tlie  petition  was  . 

afterwards  dis-  have  elected  to  reject  the  lease,  and  that  thereupon  the 
riecUon  stood  ^  Court  offered  the  order,  which  the  petitioner  declined 
good.  taking,  and  asked  to  have  his  petition  dismissed. 
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Ex  parte  BRISTO  W.  —  In  the  matter  of  C.  of  R. 

BRISTO W.  A^yfil  22, 

1837. 
1  HE  fiat  issued  seven  years  ago;  three  of  the  com-  if«  renewed 

.     .  1      J       .1  1  ,.  fiat  is  desired  by 

missioners  were  dead;  there  were  only  two  creditors,  the  bankrupt, 

one  of  whom,  an  attorney,  was  petitioning  creditor,  and  doni!f ^^itor 

the  father  of  the  other  creditor  was  chosen  assignee,  at  *^  ^^  "*"« 

whose  suit  the  bankrupt  had  been  since  imprisoned*  ruptcanpro-" 

This  was  a  petition  by  the  bankrupt,  in/ormd  pauperis,  ^^^ZZ  m 

for  a  renewed  fiat  to  London.     The  surviving  commis-  "«««« <>«>«• 
.sioners  were  served. 

Mr.  Archbald  for  the  petition. 

Per  Curiam :  —  Let  notice  be  given  to  the  petitioning 
creditor  to  issue  a  renewed  fiat  to  London.  If  he  does 
not,  let  the  bankrupt  be  at  liberty  to  issue  such  fiat  in 
the  name  of  the  petitioning  creditor.  Petition  dismissed 
as  to  the  commissioners. 


Ex  parte  SPICER  and  others.  —  In  the  matter  of  C.  of  R. 

ALLNUTT.  ^P^ii  24, 

1837. 

In  August  1835   the  petitioners   lent   the   bankrupt  if  a  lessee  bor- 
3002L,  who  thereupon  executed  an  indenture,  assigning  8ecurhy"o/fix- 
to  the  petitioners  a  policy  of  assurance  (since  expired),  |^ij°"j'''® 
and  **ail  and  singular  the  machinery  and  effects,  being*  mise8,tbe lender 
then  in  and  about  the  two  mills  and  premises  therein  them  for  the 
mentioned,  which  were  set  forth  in  the  schedule"  to  the  "rZ!^"'^'')' 

'  yet  tney  were 

indenture,  and  which  were  as  follows :  —  In  Upper  Marsh  "<>»  chattels 

subject  to  re- 
■    putud  owner- 

(a)  See  1  Afonl,  ^  Ayr,  Bankrupt  Laws,  586,  587. 
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1837.  Mill,  High  Wycombe,  aforesaid^  one  paper  machine,  a 
"""~^  complete  set  of  drying  cylinders,  one  knotting  machine, 
Spiceb        ^^^  steam  boiler,  and  all  other  machinery  and  fixtures 

and  others,     j-^  said  mill,  belonfirinsr  to  Zachary  AUntttt;  in  Lower 
In  the  matter  '  ^    ^  .         ,        .     . 

of  Marsh  Mill  [here  followed  similar  descriptive  words  of 

parcels  as  before];  to  hold  the  same  machinery  and 
effects  unto  the  petitioners,  their  executors,  administra- 
tors, and  assigns,  subject  to  a  proviso  for  redemption  on 
payment  at  the  times  therein  mentioned ;  and  on  failure, 
with  a  power  to  sell  the  policy,  machinery,  and  effects. 
The  petition  stated,  that  such  machinery  consisted  of 
machinery  and  fixtures,  let  into  the  mills  and  ground, 
and  otherwise  permanently  fixed  to  the  freehold  of  the 
premises,  and  held  by  the  bankrupt  by  virtue  of  an 
unexpired  lease. 

On  the  Sd  of  February  1837  an  extent  issued,  under 
which  the  sheriff  took  and  kept  possession  of  all  these 
fixtures  till  the  13th  or  14th,  when  the  extent  being 
satisfied  by  sale  of  part  of  the  bankrupt's  household  fui^ 
niture  and  stock,  exclusive  of  the  machinery,  the  sheriff 
withdrew.  On  the  15tli  of  February  a  fiat  issued  against 
Allnutt.  There  was  now  due  under  tlie  mortgage  the 
sum  of  214/1  14,8. 

This  was  a  petition  praying  that  the  petitioners  might 
be  declared  entitled  to  the  machinery,  or  the  money 
arising  from  its  sale,  &c. :  the  assignees  having  sold  the 
bankrupt's  interests  in  the  two  mills,  without  r^ard  to 
the  petitioner's  security. 

The  bankrupt  held  the  Upper  Marsh  Mill  under  an 
assignment  of  a  lease  for  twenty- one  years  made  to 
fV.  Howard.  The  lease  contained  a  covenant  against 
assignment  without  licence,  and  a  proviso  for  re-entry  on 
breach  of  covenant,  and  also  an  agreement  that  the 
fixtures,  &c.  in  the  mill  and  buildings  should,  at  the  ex- 
piration of  the  lease,  be  valued,  and  if  such  valuation 

8 


Allmutt. 
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sbodd  exceed  534/.,  then  the  lessor  was  to  pay  Howard        1837, 
the  difference,  and  if  under  that  sum  Howard  was  to  pay         ' 
the  lessor  the  deficiency.  Sficee 

In  December  1825  Howard  assigned  the  lease  and  ,  ""^  others. 

^  lo  the  mauer 

premises  to  the  bankrupt,  with  the  licence;  but  the  ^  of 
licence  only  authorized  Howard  to  assign  to  the  bank- 
rupL  After  the  assignment  the  bankrupt  removed  divers 
of  tiie fixtures^  and  erected  others;  and,  particularly,  he 
substituted  a  paper  machine  worked  by  steam;  and  the 
fixtures  comprised  in  the  security  of  the  petitioners  con- 
sisted chiefiy,  if  not  entirely,  of  such  substituted  fixtures. 
Tlie  Lower  Marsh  Mill  was  held  by  the  bankrupt  under 
an  asiugnment  of  a  lease  of  the  mill  and  fixtures,  dated 
September  1821,  for  twenty-one  years. 

Mr.  Swamton  and  Mr.  Rogers  for  the  petition :  —  The 
only  point  which  can  arise  is  as  to  reputed  ownership, 
under  6  Geo.  4.  c.  16.  s.  72.,  and  which  is  clearly  in 
favour  of  the  petitioner,  fixtures  not  being  within  the  act, 
as  is  recognized  from  a  series  of  cases  fi'om  Home  v. 
Baker  (a)  down  to  the  late  decisions  in  this  Court,  {b) 

Mr.  ChandUss  and  Mr.  Ayrton  corUrd:  —  This  is  not 
a  mortgage  of  the  mill,  but  of  the  machinery  thereof, 
whidi,  being  fixtures,  cannot  be  mortgaged  separately 
from  the  mill ;  besides  which,  the  lease  contains  a  pro- 
viso against  assignment  without  the  licence  of  the  land- 
lord, which  was  not  obtained  by  the  petitioner.  [Sir 
G.Bose:  —  But  a  covenant  against  assignment  would 
have  no  effect  against  an  actual  legal  assignment.]  If 
these  objections  are  invalid,  then  the  assignment  to  the 
petitioner  must  have  been  a  severance  of  the  fixtures 


(a)  Home  v.  Baker,  9  East,  215. 

(6)  Ejp  parte  Belcher,  2  Mont,  ^  Ayr,  160. 
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1837.  .from  the  premises,  and  then  they  would  become  chattels^ 
"■""  and  in  the  reputed  ownership.  Moreover,  the  seizure 
Spicsr        by  the  sheriff  of  these  fixtures  was  clearly  a  severance  of 

and  others.     xY^qj^  at  law  from  the  freehold,  makincr  them  chattels. 
In  the  matter  '  ® 

of 

Per  Curiam:  —  There  is  nothing  in  the  objections 
taken  to  the  prayer  of  the  petition.  An  order  for  sale  can- 
not be  made,  as  the  property  is  already  sold ;  but  declare 
the  proceeds  of  the  sale,  being  the  value  of  the  fixtures, 
are  held  by  the  assignees  on  account  of  the  sum  due  to 
the  petitioners  on  account  of  their  security.  This  applies 
to  both  the  mills. 


Allmutt. 


C.  of  R.  ^  fx^rU  GREER.— In  the  matter  of  GREER. 

April  25, 

1837.  ^  COMMON  petition  to  annul,  with  consent  of  all  the 

with  consent  of  Creditors,  was  presented  at  the  office,   where  it  was  of 

all  the  credi-  course,  if  all  had  been  regular ;  but  two  of  the  creditors 

torS)  though  the         ,  , 

affidavit  of  see-  resided  in  Ireland,  and  the  affidavit  of  seeing  the  creditors 
cr^itonin  Ire-  ^^&^  (^)  ^^^e  was  sworn  before  a  master  extraordinary 
land  sign  the      Ji,  Ireland,  and  attested  by  a  notary  public,  but  the 

consent  was  not  ,  ,         "^  "^     * 

sworn  before  deputy  registrar  conceived,  as  Ireland  was  considered 
tiier^  &s  abroad   for   the  purposes  of  the  English  bankrupt 

laws  (A),  that  it  should  have  been  sworn  before  a  magis- 
trate, in  analogy  to  G  Geo.  4.  c  16.  sect  45.  touching 
affidavits  for  proof  of  debt,  (c) 

Mr.  Sturgeon  now  asked,  that  the  order  might  be 
made  to  annul  the  fiat,  notwithstanding  the  objection. 

(a)  See  the  form  of  such  affi-  rupt  Laws,  7S,  {y\   and  Anon, 

davit,  2  Mont,  4r  Ayr,  Bankrupt  Mont,  137. 

Laws,  154.  (c)  See  6  Geo,  4.  c.  16.  s.  1S5. 

(5)  See  1  Mont,  ^  Ayr,  Bank-  as  to  signatures  to  the  certificate. 
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.    Per  Cwriam: — Without  giving  any  opinion  on  the        1837. 
point  of  law,  the  Court  declares,  that  the  affidavit,  as         "~~* 
sworn,  may  be  received  in  the  office  as  evidence  of  the       GbLr/ 
creditor's  signature.  ^n  ^*>e  matter 


GaBBB. 


Ex  parte  RHODES  and  others.— In  the  matter  of        C.  of  R. 

DEAN.  ^^yj^ 

1837. 

1  HE  bankrupt  Dean  being  indebted  to  the  petitioners  ordicredto^in! 
in  800/.,  undertook  to  indorse  to  them  a  bill  of  exchange  ^^u*ti|**lL  i. 
for  500/.,  to  be  drawn  by  himself  upon  and  accepted  by  nipt  had  de. 
the  Lambeth  Waterworks  Company.     On  the  12th  of  hi<  indorae- 
February  1835  he  accordingly  delivered  such  bill  to  the  ^*in  ^YAch 
petitioners.     He  did  not  indorse  it,  but  promised  to  call  the  party  him- 

.     .  ,  1      •  «  1  11  <!   self  deducted 

agam  m  a  day  or  two,  and  either  place  equally  good  the  amount  of 
security  in  their  hands,  or  indorse  the  bill  to  them,  but  froiTwrproof. 
he  did  neither.  On  the  14th  of  February  1835  a  fiat 
issued  against  Dean.  The  bill  was  post  dated  October 
1835,  and  payable  one  year  after  date.  This  was  a 
petition  stating  that  the  petitioners  had  proved  for 
Af22L  16«.  \Od.y  the  amount  of  his  debt  after  deducting 
the  500/.  bill,  which  had  been  presented,  and  refused 
payment,  because  not  indorsed  by  the  bankrupt ;  and 
that  they  had  not  notice  of  any  act  of  bankruptcy  when 
they  received  the  bill ;  and  praying  that  the  bankrupt 
might  be  ordered  to  indorse  the  bill,  or  that  the  peti- 
tioners might  be  at  liberty  to  bring  an  action  against  the 
acceptor  in  the  names  of  the  assignees,  offering  to  in- 
demnify them. 

Mr.  Baccn  for  the  petition. 


Dekv, 


818  CASES  IN  BANKRUPTCY. 

1837.  Mr.  J,  Russell  for  the  assignees : — By  the  law  mer- 

"         chant  a  debt  may  be  assigned  by  means  of  a  bill  of  ex- 
Rhodes       change  properly  indorsed ;  but  the  present  case  is  not 
I  "lil  ^^^^^l     within  that  law ;  it  is  a  deposit  as  security  for  a  debt ;  but 
of  as  the  bill  itself  was  not  indorsed  the  debt  itself  did  not 

pass  to  the  depositee.  The  Waterworks  Company  re- 
mained liable  to  an  action  by  Dean,  In  ex  parte  Hall  (a) 
a  petition  to  compel  the  assignees  to  indorse  a  bill  was 
refused  for  want  of  jurisdiction.  WiUiams  v.  Thorpe  (b) 
decides  that  an  assignment  of  a  policy  of  assurance  is 
invalid  as  against  the  assignees  of  the  bankrupt  unless 
some  notice  was  given  to  the  insurance  office.  Ex  parte 
Brown  (c),  where  the  depositee  of  an  unindorsed  bill  had 
leave  to  use  the  names  of  the  assignees,  dififers  from  the 
present  case.  The  Vice  Chancellor  said,  it  was  a  security 
from  the  bankrupt,  as,  its  amount  being  more  than  tlie 
sum  to  secure  which  it  was  deposited,  the  legal  interest 
passed  to  the  assignees;  and  there  the  assignees  consented, 
and  the  objection  of  want  of  jurisdiction  was  not  taken. 
[Sir  George  Sose: — In  cases  of  policies  of  insurance 
notice  may  be  given  to  the  office ;  but  in  bill  transactions 
what  notice  can  be  given,  and  to  whom  ?]  The  intent 
here  was  not  to  transfer  the  bill ;  the  non-indorsement 
was  not  accidentally  omitted. 

The  Chief  Judge  : — All  the  cases  decide,  that  where 
a  bill  has  been  delivered  by  the  bankrupt,  and  the  in- 
dorsement omitted  by  accident,  or  deposited  as  security, 
the  mere  omission  to  indorse  is  not  fatal,  but  that  the 


(a)  Ex  parte  HaU,  1  Rote^  15. 
{b)  WiUiami  v.  Thorpe^  S  Sim.  257. 
(c)  Ex  parte  Brown,  1  GLS^J,  407. 
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bankrupt  may  subsequently  indorse  (a),  or  the  assignees        18S7. 
may  be  ordered  so  to  do  specially.  (6)  — 

Mx  parte 
Rhodbs 

Sir  John  Cross  concurred.  and  others. 

In  the  matter 

Sir  George  Bose: — The  sum  secured  by  a  bill  of  Dean. 
exchange  passes  by  delivery  of  the  bill.  Indorsements 
are  not  necessary  to  the  validity  of  the  transfer ;  their 
use  is  to  enable  the  holder  to  recover  against  all  prior 
indorsees.  The  petitioner  must  undertake  not  to  set  up 
the  indorsement  by  the  assignees^  if  they  dispute  the 
transaction. 

Per  Curiam: — The  assignees  must  indorse  the  bill. 
Their  costs  out  of  the  estate ;  the  petitioner's  costs  out 
of  the  proceeds  of  the  bill,  thus  throwing  tlie  costs  on  the 
proof.  This  is  done  because  the  assignees  ought  not  to 
have  resisted  the  order. 


Ex  parte  WILSON  and  others.  —  In  the  matter  of  C.  of  R. 

BRYANT  and  another.  May  3, 

1837. 

This  was  a  petition  by  the  assignees,  praying  that  dis-  a  general  order 

-,....  may  be  made 

tinct  accounts  might  be  kept,  and  that  they  might  be  at  .uthoriring 

liberty  to  commence  suits  and  actions  in  the  partnership  J^J^J^,^ 

name  under  6  Geo.  4.  c.  16.  s.  89.  (c)     One  bankrupt  &c  in  the  pU- 

^                            -,  nershtp  name, 

partner  was  abroad,  and  therefore  not  served.  under  6  Geo.  4. 

_^ c.  16.  8.  89. 

" "^  Diss.,  Sir 

(a)  Smth  V.  Pickeringy  Peake,     *  W.  237 ;    WiUis  v.  Freeman,  J.  Cross. 

65;  ex  parte  Greening,  13  Vet.     12  East,  656. 

206  ;    Wallace   V.    Hardaere,   I         (J)  Cash  v.  Young,  2  Bam.  S^ 

Camp.  46,  179;  Anon.  1  Camp.     Cres.  416;  ex  parte  Mowbray, 

492.  See  Dixon  v.  Ewarl,  3  Mer.     \  jac.  S^  W.  428. 

524 ;  NichoUs  V.  Clent,  3  Price,        (c)  That  in  any  commission 

569 ;  Watkins  v.  Maule,  2  Jac.    against  any  one  or  more  member 
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1837.  Mr.  Swanston  for  the  petition:  —  The  question  is, 

""'^        whether  the  Court  will  make  a  general  order  in  this 

WiuoN       bankruptcy  authorizing  suits  and  actions  to  be  com- 

and  others,     menced.  or  whether  a  petition  roust  be  presented  for 
In  the  matter  *^.  '^ 

of  each  particular  suit  or  action.     It  cannot  have  been  the 

d  ^^  th  r  ^^^'^^^  ^^  ^^^  statute  that  the  Court  should  inquire  into 
the  details  necessary  to  determine  on  the  propriety  of 
instituting  each  particular  suit.  In  Kalifats  case  (a),  the 
Vice  Chancellor  made  an  order,  without  service  on  a 
partner  who  was  abroad. 

Mr.  J.  Russell  {(xmicus  curia)  stated,  that  years  ago 
the  Vice  Chancellor  had  made  an  order  generally.  (6) 


or  members  of  a  firm,  the  Lord  Lord  Chancellor,  upon  the  peti- 

Chancellor  may,  upon  petition,  tion  of  such  partner,  to  direct 

authorize  the  assignees  to  com-  that  he  may  receive  so  much  of 

mence  or  prosecute  any  action  the  proceeds  of  such  action  or 

at  law  or  suit  in  equity,  in  the  suit  as  the  Lord  Chancellor  shall 

names  of  such  assignees  and  the  think  fit. — 6  Geo.  4.  c.  16.  s.  89. 

remaining  partner  or   partners,  (a)  Kalifat*s  case  not  reported. 

against  any  debtor  of  the  part-  (i)  It  is  presumed  the  case  re- 

nership,  and  may  obtain   such  ferred  to  is  the  following : 

judgment,  decree,  or  order  there-  Vice  Chancellor,  16th  May  1828.  a  geneni  •* 

in  as  if  such  action  or  suit  had  Ex  parte  Miller  in  the  matter  «"^  *?  '^ 

been  instituted  with  the  consent  o^  Adam  Murray,               actions. 

of  such  partner  or  partners ;  and  Order  Book,  No.  1 78,  page  452. 

if  such  partner  or  partners  shall  ^(/amJ/urroy  was  partner  with 

execute  any  release  of  the  debt  John   Murraif.    Adam  Murratf 

or  demand  for  which  such  action  became  banknjpt,  and    his   as- 

or  suit  is  instituted,  such  release  signee.  Miller^  presented  a  peti- 

shall  be  void;  provided  that  every  tion,  praying  that  he  might  be  at 

such    partner,  if  no   benefit  is  liberty  to  institute  suits  in  the 

claimed  by  him  by  virtue  of  such  partnership  name. 

proceedings,  shall  be  indemnified  Mr.  Montagu   for    the    peti- 

against  the  payment  of  any  costs  tion, 

in  respect  of  such  action  or  suit;  Mr.  Tuw,  for  John  Murray , 

and  that  it  shall  be  lawful  for  the  consented. 
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The  Chief  Judge  :  —  On  the  authority  of  KaUfaCs  1837. 

case  a  general  order  may  be  made;   but  the    absent  

partner  sliould  be  served  with  the  order,  either  personally  Wilson 

or  by  substitution,  as  a  release  of  the  cause  of  action  ,  ^°^  othere. 

given   by   him  before  notice  of  this  order  would   be  of 

1  Bryant 

S^^"'  and  another. 


The  order  was : — ^That  the  said  the  same.    Costs  of  both  parties 

petitioner,  John  Murray^  be  and  out  of  the  estate. 

he  is  hereby  at  liberty  to  com- 

inence  or  prosecute  any  action  at  Court  of  Review,  loth  Feb.  1836.   A  particular 

law  or  suit  in  equity  in  the  joint  Ex  parte  Goldsmid,  re  Raiket.     ^'^^  '**  I"'** 

.  ,  tute  a  suit. 

names  of  the  petitioner  as  such  In  this  case  an  order  was  made 
assignee  as  aforesaid  and  the  said  to  institute  a  particular  suit  in 
John  Murray^  against  any  debtor  the  partnership  name, 
or  debtors  of  the  sud  partnership  Mr.  Swantion  for  the  petition 
of  John  and  Adam  Murrat/,  and  of  the  assignees, 
against  any  person  or  persons  in  Mr.  J.  Russell,  for  Thomas 
possession  of  any  of  the  effects  Raikes,  the  partner,  who  was 
of  the  add  partnership ;  and  the  abroad,  and  who  appeared  under 
said  7aA»3fiirray,  by  his  counsel,  an  order  for  substituted  serfice 
disclaiming  all  benefit  by  virtue  made  6th  Feb.  1836. 
of  such  proceedings  or  any  of  P^Ctfrtam:— The  costs  of  the 
them,  I  do  hereby  order  that  the  petition  to  be  paid  to  Thonias 
petitioner,  as  such  assignee  as  R(nkes  out  of  the  estate.  The 
aforesaid,  do  well  and  sufficiently  assignees  to  be  at  liberty  to  in- 
save  harmless  and  keep  indemni-  stitute,  in  the  name  of  Thomas 
fied  the  said  JbAn  Murray  and  his  Raikes,  a  suit  against  Sydenham. 
estate  and  effects  from  all  loss,  The  assignees  to  indemnify 
costs,  charges,  damages,  and  ex-  Thomas  Raikes  against  the  costs 
penses  that  may  be  incurred  or  of  the  suit  beyond  what  his  pro- 
sustained  by  reason  of  the  bring-  portion  (if  any)  of  the  fund  re- 
ing  or  prosecuting  any  such  action  covered  will  meet.  The  indem- 
or  suit  as  herein-before  mentioned  nity  to  be  settled  by  the  registrar, 
or  referred  to ;  and  I  do  hereby  if  the  parties  differ  about  it.  The 
refer  it  to  the  Master  of  the  costs  of  the  petition  to  be  reim- 
Court  of  Chancery  in  rotation  bursed  out  of  the  fund  (if  any) 
to  settle  such  indemnity  between  wliich  may  be  recovered  under 
the  parties,  if  they  differ  about  the  suit. 
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18S7.  Sir  John  Cross :  —  This  general  order  ailbrds  no  pro* 

' tection  to   the  parties ;  and  I  am  of  opinion  that  the 

Wilson       Court  ought  to  make  an  order  in  each  particular  case. 

and  othere.     'p|jg  ^^^  speaks  in  the  singular  of  "  any  action  or  suit.'*  la) 
In  the  matter  '^  ^°  ^  ^  ' 

of 
B&YANT  Sir  6.  Bme  concurred  with  the  Chief  Judge, 

and  another. 

Per  Curiam:  —  Let  there  be  an  order  for  distinct 
accounts,  and  let  there  be  an  order  following  the  words 
of  the  act  of  parliament,  authorizing  the  assignees  to 
bring  actions  generally. 


C.  of  R.       ^  porte  TAYLOR.  —  In  the  matter  of  POTTER. 
May  9  J 
1837.        ^  CERTAIN  arrangement  touching  the  estate  of  the 

declines  to  con-    bankrupt  was  agreed    to   at   a   meeting  of   creditors* 
cur  in  an  ^^^  ^  j^^^  y^^  prepared  to  confirm  and  carry  it  into 

arrangement  r     r  j 

touching  the      effect ;  one  of  the  assignees,  however^  refused  to  sign  the 
by  a  meeting  of  deed.     This  was  a  petition  by  the  other  assignees  pray- 

fei^w'tm'SB    ^°8  ^^®^  ^^^  ^^^^^  might  be  ordered  to  sign  tlie  deed,  or 
made  to  tiie       be  removed. 

commisuonen 
wbetber  the 

arrangement  ia        Mr.  Swonston  for  the  petition. 

beneficial;  if 
so,  the  assignee 

[J|"*j;^,*^"^®  Mr.  O.  Anderdon  for  the  dissenting  assignee :  —  Tlie 

order  asked  ought  not  to  be  made,  as  it  does  not  appear 
that  the  proposed  arrangement  is  beneficial  to  the  estate, 
or  that  the  signature  of  the  assignee  is  necessary. 


tbedeed. 


(a)  Under  6  Geo.  4.  c.l6.  s.88.,  to  institute  suits,  but  that  there 

which  requires  the  consent  of  a  must  be  a  meeting  to  consider  as 

meeting  of  creditors  to  institute  to  each  particular  suit.  Ex  parte 

a  suit  in  equity,  it  has  been  held,  Whiichurch,  1  Alk.  91 ;  Ncrot  v. 

that  the  creditors  cannot  give  a  WaUace,  3  Ter.  Rep.  1 7. 
general  authority  to  the  assignees 
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Per  Curiam:  —  There  must  be  a  reference  to  the        1837. 
commissioners    whether   the    arrangement   is  for    the      „ 

Ex  parte 

benefit  of  the  estate.     If  they  find  in  the  negative,  let  the      Taylor. 

petition  be  dismissed  with  costs ;  if  in  the  affirmative,  '"  ^^^  matter 

then  declare  that  the  arrangement  is  to  be  carried  into       Pottfr. 

efiect,  and  that  all  parties  must  concur  in  all  necessary 

acts,  and  that  the  deed  of  confirmation  is  to  be  executed 

by  the  assignee;  and  the  costs  of  each  party  out  of  the 

estate. 

Ordered  accordingly. 


Ex  parte  SIMPSON.  —  In  the  matter  of  TERRY.         C.  of  R. 

MaySy 

l.HIS  was  a  petition   to  tax  the  bills  of  costs  of  a 

,  1  .        1  1  1  •  •     If  a  solicitor  w 

solicitor  who  was  insolvent,  and  had  presented  his  peti-  iDsoWent,  a 
tion  to  the  court  for  the  relief  of  insolvent  debtors.    The  hiTbm^murt  * 
petition  was  served  on  the  insolvency  assimee  only.  "***  ^  servedon 

*^  •^  °  -^  the  insolTcncy 


assignee. 


Per  Curiam :  —  Taxation  cannot  be  ordered  as  against 
the  insolvency  assignee;  therefore  the  petition  is  dis- 
missed, with  costs  as  against  him.  The  solicitor  should 
have  been  served.  The  common  order  for  taxation 
may  however  be  made. 

Mr.  Moore  for  the  petition. 

Mr.  Keene  for  the  insolvency  assignee. 

Common  order  for  taxation  made. 


Vol.  III.  Q 
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C.  of  R.      Ex  parte  VALLANCE  and  another. — In  the  matter  of 

^P^  29,  LASHMAR. 

May  18, 

1837.  JuASHMARj  being  indebted  to  a  person  since  dead, 
Sbaneertifi-  Jn  January  1 835  deposited  with  him,  as  security,  some 
company,  pos-    share  Certificates  in  the  Brighton  General  Gas  Com- 

oopyboM  estate,  V^^J*  ^^  transfer  of  the  shares  was  made  in  the  corn- 
were  deposited  pany's  books,  nor  any  notice  given  to  the  company  till 
without  notice  the  23d  of  September  1826,  on  which  day  the  fiat  issued. 
pany :  Held  ^^  ^^  ^^^  under  which  the  company  was  constituted 
witWn  the  j^  j^  declared  that  the  share  certificates  should  at  all 

clause  as  to 

reputed  owners    times  be  Voucher  of  title  to  such  shares,  and  ^^  that  all 

property  purchased  by  the  director  for  the  benefit  of 
the  company  shall,  as  between  the  proprietors  and  their 
respective  real  and  personal  representatives,  be  considered 
as  personal  estate.'' 

This  was  a  petition  by  the  executors  praying  that  the 
shares  might  be  sold,  and  for  proof  for  the  deficiency,  if 
any.  It  stated,  ^  that  the  company  is  and  was  at  the 
time  of  the  deposit  of  the  said  certificates  possessed  of  a 
copyhold  estate.^ 


>i 


Mr.  Sturgeon  for  the  petition :  —  The  objection  to  the 
prayer  of  the  petition  appears  to  be,  that  by  the  Com- 
pany's deed  the  shares  are  declared  personal  property, 
and  that  the  shares  were  in  the  reputed  ownership  for 
want  of  notice.  The  deed,  however,  only  makes  the 
property  personalty  as  between  the  parties  thereto,  and 
cannot  affect  strangers,  or  the  general  law  of  the  land.  The 
shares  savour  of  the  realty,  as  the  lease  of  a  house  does, 
which,  if  deposited,  is  not  subject  to  be  in  the  reputed 
ownership.  Independently  of  the  copyhold  land  on 
which  the  gasometer  stands,  the  gas  pipes  are  fixed  in 
the  ground,  which  is  an  occupation  of  land  making  the 
company  chargeable  with  poors  rates  3   Rex  v,  BrigMon 
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Gas  Light  Company,  (a)  Shares  in  the  Vauxhall  Bridge        1837. 
Company  cannot  be  in  the  reputed  ownership  of  a  bank*        ' 

Ex  poTtc 

rupt  owner,  because  the  company  is  seised  of  real  Vallanck. 
estate.  (A)  In  Buckeridge  v,  Ingram  (c)  a  widow  was  held  ^^  ^^^  matter 
dowable  out  of  shares  in  the  Avon  Navigation  Company,  Lashuar. 
though  the  soil  of  the  river  belonged  to  the  King,  and 
a  few  houses  at  the  locks  constituted  tlie  only  real  estate. 
[The  Chief  Judge  :  —  These  cases  are  cited  witliout 
&cts  in  the  petition  to  which  they  can  apply.]  If  so, 
probably  the  Court  will  allow  the  petition  to  stand 
over  to  be  amended.  In  ex  parte  Mucker  (d)  machinery 
was  held  part  of  the  realty,  because  fixed  to  the  freehold, 
and  even  a  box  in  which  title  deeds  of  an  estate  are 
kept  savours  of  the  realty  (e) ;  so  does  a  post  before  the 
door.  [The  Chief  Judge  : — Certainly.  Private  agree- 
ment cannot  alter  the  public  policy  of  the  law.  The 
testator  was  not  party  to  the  deed  ;  he  did  not  take  a 
transfer  of  the  shares  themselves;  the  petitioners  only  claim 
a  lien  thereon.  The  deed  says,  the  shares  are  to  be 
personalty  between  the  parties  and  their  personal  repre- 
sentatives, which  the  petitioners  are  not,  nor  are  the 
assignees  of  the  bankrupt,  between  whom  the  present 
question  arises. 

Mr.  Burge  for  the  assignees : — 

The  company's  deed  makes  the  shares  personalty, 


(a)  Rex  V.  Brighton  Gas  Light  {h)  Ex  parte  Vauxhall  Bridge 

Company f  S  Bam,  S^  Cres,  466.  Company,  I  Gl.i^J,  101. 

S.  C  S  Dow,  S^Ry,  308,   But  see  (c)  Buckeridge  v.  Ingram,  3 

Rex  V.  Birmingham  Gas  Company,  Fes,  jun.  625. 

1  Barn.  4'  Cres,  506.  S.  C.  3  Dow,  {d)  Ex  parte  Rucker,  2  Mont. 

Sf  Ry.  785.,   and  Rex  v.  Man-  %•  Ayr,  398. 

ehesler     Waterworks     Company,  (^)  See  1  Hale,  510;  Z  Inst, 

1  Bam.  St  Cres.  630.   S.  C.  5  D,  109 ;  Rex  v.  Westheir,  1  Leach, 

4r  By*  30.  12. 

Q  2 
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1837.        and  a  deed  binds  the  parties  and  those  claiming  under 

' them,  and   the  petitioners  claim  under  a  party  to  the 

Vallance.     deed.      It  cannot  be  contended  that  these  shares  are 

In  the  matter  realty  after   ex  parfe  Lancaster   Canal  Company  (a)> 

Lashmar.      where   Lord   Lyndhurst  considers   ex  parte   VauxhaU 

Bridge  Company  (b)  as  entitled   to  no  weight,  as  the 

attention  of  the  Court  was  not  directed  by  the  arguments 

of  counsel  to  that  particular  point. 

The  petitioners,  claiming  througli  the  bankrupt,  stand 
in  his  place.     In  the  Lancaster  Canal  Company  (c)  the 
words  "  in  case  of  transmission"  were  used,  which  it 
was  contended  only  applied  on  death,  not  to  an  assign* 
ment  during  life,  but   the  argument  did  not  prevail. 
The  want  of  notice  to  the  Company  is  conclusive.     The 
bankrupt  might  have  received  the  dividends  without  pro- 
duction of  the  certificates.   [The  Chief  Judge  : — There 
is  no  clause  in  the  deed  that  no  transfer  shall  be  made 
unless  the  certificate  is  produced.     The  deed  only  says, 
production  of  the  certificate  is  a  voucher ;  it  does  not 
say  nothing  else  is.]     Ex  parte  Colville  (d)  decides,  that 
an  assignment  of  a  policy  of  insurance  without  notice 
leaves  it   in    the   reputed    ownership,    and   the  Vaux^ 
haU  Bridge  Company  (b)  is  overruled  in  ex  parte  the 
Lancaster  Canal  Company,  (c)      Possession  of  a  small 
angle  of  land  cannot  convert  all  the  personal  shares  and 
monies  of  the  company  into  realty. 

The  Chief  Judge:— All  that  the  petition  states  is, 
that  the  company  possesses  a  piece  of  copyhold  land,  on 
which  it  is  alleged  a  gasometer  stands.     That  alone  is 

(a)  Ex  parte  Lancaster  Canal  (c)  Ex  parte  Lancaster  Canal 

Company ,  Mont,  \  16,. Mont,  3^  Company,  Mont.  ^  Bii.  94. 

Blh  94.  (d)  Ex  parfe  Colville,  MonL 

{b)  Ex  parte  Vauxhall  Bridge  110« 
Company,  1  GL^J,  101. 
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not,  I  am  at  present  of  opinion,  sufficient  to  convert  the        1837. 
shares  into  realty ;  but  if  it  eventually  appears  that  tlie         •*— — 
case  turns  on  that  point,  the  petition  may  stand  over  to     Vallance. 
be  amended  by  stating  the  facts  more  fully.     The  prin-  ^^  ^^  matter 
cipal  point  appears  to  me,  whether  the  deed  is  not  con-      Laulhak. 
elusive  between  the  parties. 

Mr.  Sturgeon  in  reply: — It  is  not  proved  that  the 
bankrupt  could  IkSYe  received  the  dividends  without  pro- 
daction  of  tlie  certificates ;  nor  is  it  proved  that  any 
were  payable.  In  ex  parte  Lancaster  Canal  Company 
(a)  the  word  ^  transmission"  occurs,  which  is  in  favour 
of  the  petitioners,  as  no  such  word  appears  in  the  deed 
of  this  company. 

The  Chief  Judge  : — I  will  look  into  the  cases  before 
giving  judgment;  but  it  certainly  appears  to  me  at 
present  tliat  the  petitioner  cannot  sustain  his  claim. 

This  day  judgment  was  delivered  as  follows :  —  May  18. 

The  Chief  Judge  : — In  this  case  the  petitioners,  as 
executors  of  the  late  John  Vallance  deceased,  claimed  to 
be  declared  the  equitable  mortgagees  of  seventeen  sliares 
in  the  Brighton  General  Gas  Light  and  Coke  Company, 
by  virtue  of  the  deposit  with  the  testator  by  tlie  bank* 
nipt  of  the  certificates  of  those  shares  as  a  security  for 
a  debt  of  300/.  This  claim  was  resisted  by  the  assignees 
on  the  ground  that  the  shares  were  mere  personal  chat- 
tels, and  that,  no  notice  of  the  deposit  having  been  given 
to  the  company  before  the  bankruptcy,  they  remained 
in  die  order  and  disposition  of  the  bankrupt  as  the 
reputed  owner  thereof,  with  the  consent  of  the  petitioners, 
mnd  therefore  passed  to  the  assignees  under  the  72d  sec-^ 

(a)  Ex  parte  Lancaster  Canal  Company,  Mont,  <5f  BU,  9t. 
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1837.        tion  of  the  6  Geo.  4.  c.  16.     It  appeared  by  the  peti- 

tioners  own  statement  that  the  shares  in  question  had 

Valij^ncb.  been  entered  in  the  books  of  the  company  in  the  name 
In  the  matter  ^^f  ^g  bankrupt  as  proprietor,  and  that  he  continued  the 
Lasumar.  registered  owner  of  such  shares  down  to  the  date  of  the 
fiat,  and  that  no  notice  of  the  deposit  of  the  certificates, 
or  of  any  claim  of  lien  by  the  petitioners,  was  given  to  the 
company  before  the  bankruptcy.  But  it  was  contended 
that  such  notice  was  unnecessary ;  first,  because  the  shares 
in  question  were  not  personal  chattels  within  the  mean- 
ing of  the  statute  ;  and,  secondly,  that  if  they  were,  the 
bankrupt  had,  by  depositing  the  certificates,  placed  the 
shares  beyond  his  order  and  disposition,  inasmuch  as  the 
deed  of  partnership  provided  tiiat  the  certificatesdelivered 
to  the  proprietors  should  be  vouchers  of  their  respective 
titles  to  the  shares.  The  only  evidence  adduced  by  the 
petitioner  to  show  that  the  deposit  of  the  certificate  con- 
veyed any  equitable  interest  in  any  real  estate  was  an 
allegation  that  the  company  was  possessed  of  a  copyhold 
estate,  without  stating  either  its  extent  or  value.  Now, 
although  the  bankrupt,  as  tenant  in  common  of  the 
partnership  estate,  might  by  the  deposit  of  the  certifi- 
cates vest  in  the  depositary  all  equitable  interest  in  that 
estate  to  the  extent  of  the  bankrupt's  own  proportion 
after  all  the  partnership  claims  were  settled,  yet  it  would 
be  preposterous  to  contend  that  the  possession  of  any 
portion  of  real  estate  by  the  company  would  give  to  the 
shares  of  each  proprietor  the  character  of  real  estate,  so  as 
to  withdraw  them  altc^ether  from  the  operation  of  tbeTSd 
section  of  the  bankrupt  act.  It  was  however  suggested 
by  the  counsel  for  the  petitioners,  that  the  profits  of  the 
company  arose  from  the  gas  works  and  pipes  of  the  com- 
pany, which  formed  their  principal  estate,  and  that  thus 
the  profits  which  the  shareholdei*s  were  entitled  to  receive 
arose  out  of  real  estates,  and  consequently  that  the  sh(u:cs 
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must  be  dealt  with  as  real  property.  I  therefore  reserved        I8S7. 

to  the  petitioners  the  power  of  amending  the  petition,  in      J 

order  to  bring  the  question  that  might  arise  from  that  Vallance. 
state  of  facts  before  the  Court,  if,  upon  further  considera-  ^^  ^^^  matter 
tion  of  the  main  question  in  the  case,  I  should  be  of  Lashmab. 
opinion  that  the  discussion  might  become  material. 
Upon  mature  reflection,  however,  I  adhere  to  the  opinion 
which  I  threw  out  in  the  course  of  the  arguments,  that 
these  shares  may  be  dealt  with  as  mere  personal  chattels, 
even  if  the  facts  suggested  should  be  proved ;  and  in  this 
opinion  I  have  the  concurrence  of  my  learned  colleagues 
to  whom  I  have  stated  the  question.  It  appears  by  the 
petition  that  the  company  was  established  by  deed^  to 
which  the  bankrupt  was  one  of  the  original  parties,  and 
that  by  a  clause  in  that  deed  it  was  provided  that  all 
property  purchased  by  the  directors  for  the  benefit  of 
the  company  would,  as  between  the  proprietors  and 
their  respective  real  and  personal  representatives,  be  con- 
sidered as  personal  estate.  By  the  force  of  the  bankrupt's 
own  contract,  therefore,  the  shares  in  his  hands  were 
mere  personal  chattels  transferred  by  the  means  pointed 
out  in  the  same  deed,  and  the  certificates  were  vouchers 
evidencing  his  right  to  a  certain  proportion  of  the  net 
profit  made  by  the  company  by  the  employment  of  their 
capital  in  the  manufacture  and  sale  of  gas  and  coke« 
How  could  he  then  by  the  deposit  of  those  certificates 
transfer  an  interest  in  the  real  estate  which  they  did  not 
represent,  and  which  the  bankrupt,  as  shareholder,  did  not 
himself  possess?  The  learned  counsel  for  the  petitioners 
relied  upon  the  case  of  ex  parte  the  VauxhM  Bridge 
Company  (a),  in  which,  although  the  act  of  parliament 
under  which  the  company  was  formed  provided  that  the 
shares  should  be  deemed  personal  estate,  the  Vice  Chan- 

I  -  r        -■  -     - — ' — ■ 

(«)  Ex  parte  VauxJudl  Bridge  Cowpani^,  1  GL  S^  J.  iOl. 
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183T.        teller  had  decided,  that  as  the  bridge  corporation  was 

*— -— '        possessed  of  real  estate  the  shares  were  not  goods  and 

Vallancb.     chattels  within  the  provision  of  the  statute  of  James.     It 

In  the  matter  ^^  where  appears,  however,  that  that  clause  in  the  act 

Lashmab.     of  parliament  had  been  brought  under  the  notice  of  the 

Sx parte  Vaux-  \iqq  Chancellor:  and  the  fact  of  no  appeal  havinir  been 

hull  Bridge  Com-  ,  ,  ,  ^'^  ^ 

parvf,  \  Gi.iJ,  instituted  against  that  decision  may  be  accounted  for  by 
imjoommeo      reference  to  the  other  point  decided  by  his  Honour,  diat 

the  company  in  that  case  necessarily  had  notice  of  the 
lien,  which  rendered  it  immaterial  whether  the  shares 
were  considered  as  real  or  personal  estate.  But  the 
effect  of  that  decision,  so  far  as  it  rests  upon  the  declara- 
tion that  the  shares  were  not  goods  and  chattels  within 
the  statute  of  James,  has  been  completely  removed  by 
the  subsequent  decisions  of  Lord  Lyndfmrsl  and  Lord 
Brougham  in  the  case  of  er  parte  the  Lancaster  Canal 
Navigation  Company  (a),  in  which  both  those  learned 
judges  laid  aside  the  authority  of  the  case  of  the  Vawc^ 
hall  Bridge  Company  upon  the  ground  that  the  point 
now  under  discussion  did  not  appear  to  have  been  raised 
in  the  argument,  and,  under  a  similar  statutory  provision, 
decided  that  the  shares  must  be  dealt  with  in  bankruptcy 
ns  the  personal  chattels  of  the  bankrupt  proprietor.  The 
only  difference  between  that  case  and  the  case  now  under 
consideration  is,  that  in  the  case  referred  to  the  provision 
was  made  by  legislative  enactment,  whereas  in  this  it 
rests  simply  u{K)n  the  private  contract  of  the  parties. 
But  this  difference  will  not,  I  think,  affect  the  question 
now  before  tlie  Court;  for,  as  the  testator  derived  all  his 
alleged  interest  in  the  shares  of  the  company  from  the 
force  of  his  contract  with  the  bankrupt,  the  character  of 
that  interest  must  be  identical  with  that  which  the  bank- 
rupt possessed ;  and  as  he,  by  his  own  contract,  was  pre- 

(a)  Ejc  parte  Lancaster  Canal  Company ^  MonL  ^^  Blu  94. 
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eluded  from  all  title  as  shareholder  in  the  real  estates  of        1837. 
the  company,  he  could  convey  none  such  to  the  testator.         "~~~^ 
In  the  hand  of  the  bankrupt  the  shares  were  mere  per-     Vallance. 
sonal  chattels;  the  deposit  of  the  certificates  could  not  '"  the  matter 
alter  their  character,  and  therefore  this  Court  must  deal      Labhmab. 
with  them  as  mere  personal  chattels,  and  the  only  ques- 
tion will  be,  to  whom  they  belong.     It  is  stated  in  the 
petition  that   the   bankrupt   continued   the   registered 
proprietor  down  to  the  date  of  this  fiat ;  as  such,  then, 
be  was  entitled  to  receive  the  dividends,  and  exercise  all 
the  rights  of  a  proprietor,  and  remained  at  all  events  the 
apparent  owner  of  the  shares  down  to  the  date  of  his 
bankruptcy.      But   the  petitioners   contended  that  by 
the  deposit  of  the  certificates  the  testator  became  the 
true  owner  of  the  shares,  and  that  even  if  they  should 
be  considered  as  mere  personal  chattels  of  which  the 
bankrupt  was  the  apparent  owner  that  they  were  not  in 
his  order  and  disposition,  inasmuch  as  he  had  placed  in 
the  hands  of  the  testator  the  vouchers  of  his  title  to 
those  shares,  and  had  thereby  placed  them   beyond  his 
own  power  and  control.     But  the  deed  nowhere  pro- 
vides that  the  certificate  should  be  the  only  voucher  of 
the  proprietor's  title,  and  the  provision  relied  upon  by 
the   petitioner  seems   merely  intended   to   supply  the 
original  purchasers  of  shares  with  evidence  of  their  title 
prior  to  their  registration  in  the  books  of  the  company  ; 
and  there  is  nothing  in  the  provision,  as  set  out  in  the 
petition  to  prevent  the  registered  proprietor  from  making 
a  legal  transfer  of  his  sliares  in  the  company's  books, 
without  the  production  of  the  original  certificates ;  and 
the  same  argument  might  with  equal  force  be  applied  to 
the  case  of  deposit  of  policies  of  assurance,  dock  warrants, 
and  other  instruments  of  assignment,  of  which,  neverthe- 
less, the  courts  have  uniformly  decided  that  a  notice  is 
necessary  to  complete  the  title  of  the  depositary,  and  oust 
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1837.        the  right  of  the  assignees.     I  am  therefore  of  opinion 

■  that  the  shares  still  remained  in  the  order  and  disposi- 

Vallance.     ^io'i  of  ^c  bankrupt  as  apparent  owner ;   and  if  so, 

In  the  matter  whether  the  petitioners  claim  be  looked  at, — as  such 

Lasumar.     claims  have  been  r^arded  in  some  of  the  cases^ — as  one 

of  defective  tide^  independently  of  the  72d  section  of 

the  bankrupt  act,  or  whether  the  petitioners  are  to  be 

considered,  as  in  other  cases,  as  the  true  owners  of  the 

shares  by  virtue  of  the  deposit,  and  their  right  to  the 

proceeds  be  tried  by  that  section,  I  am  of  opinion  tliat 

they  have  equally  failed  in  making  out  their  case,  and 

that  the  petition  must  be  dismissed  with  costs. 


C.  of  R. 

May  23, 

1837. 

On  a  marriage 
^,  assigns  a 
debt  of  275/., 
and  B.  a  debt 
of  475/.,  to 
themselves  as 
trustees,  on 
trust  to  invest, 
&C. :  the  invest- 
ment was  not 
made:   Held, 
each  was  liid>]e 
for  his  own  dc- 
fiiult  only. 


Ex  parte  WOODWARD  and  others.  — In  the  matter 

of  TURNER. 

1  HIS  was  the  petition  of  Woodward  and  his  wife,  and 
Pindar^  to  prove  325/. 

By  the  marriage  settlement  of  Woodward  (one  of  the 
petitioners)  and  Anne  his  wife,  in  1825,  the  sum  of  750/., 
the  money  of  Anne  Woodward^  was  assigned  to  Pindar 
and  Turner  (the  bankrupt),  upon  trust  to  invest  and  pay 
the  interest,  &c.,  during  the  joint  lives  of  the  husband 
and  wife,  to  the  separate  use  of  the  wife,  and  after  the 
decease  of  either  upon  the  trusts  therein  mentioned. 
The  750/.  was  composed  of  27521  due  from  the  bankrupt 
and  475/.  due  from  Pindar.  This  750/.  was  not  invested 
by  the  trustees,  who  regularly  paid  interest  to  the  wife; 
but  150/.  was  advanced  to  Woodward  on  his  personal 
security^  pursuant  to  a  power  contained  in  the  settle- 
ment, and  of  the  remainder,  the  bankrupt  retained 
275/.,  and  Pindar  325/. ;  and  Pindar  was  now  insolvent, 
and  unable  to  pay  any  thing.     In  February  1826  a  fiat 

10 
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issued  against  Turner.   The  petitioners  tendered  their         1837. 

proof  for  600/.,  but  the  commissioners  would  allow  a         — 

proof  for  275/.  only,  because  the  325/.,  the  remaining     Ww)dward 

part  of  the  600i,  was  in  the  hands  of  Pindar.     The     »"<*  othen. 

In  the  matter 
petition  prayed  that  the  petitioners  might  prove   the  of 

remaining  325i  against  Turner.  Turneb. 

Mr.  Temple  and  Mr.  Koe  for  the  petition :  —  The 
bankrupt  being  one  of  the  defaulting  trustees  who  neg- 
lected to  invest  the  money,  both  are  equally  defaulters 
and  liable,  though  Pindar  alone  appropriated  the 
325/:  (a) 

Mr.  Swanston  for  the  assignees :  — The  750/1  was 
composed  of  two  distinct  debts  due  to  Mrs.  Woodward 
before  her  marriage,  and  were  not  called  in  from  the 
debtors,  and  therefore  never  were  in  the  hands  of  the 
trustees.  If  the  cestui  que  trusts  are  party  to  the  non- 
investment,  they  cannot  charge  the  trustee.  Now  it  is 
in  evidence  that  Mrs.  Woodward  received  the  interest 
from  Pindar  upon  the  debt  due  from  him.  It  is  also  in 
evidence  that  the  cestui  que  trusts  were  apprized  that  the 
money  was  not  invested. 

Mr.  Tempk  in  reply :  —  The  bankrupt,  by  executing 
the  marriage  settlement,  acknowledges  that  the  whole 
750/.  is  in  his  hands.  [Sir  G.  Base :  —  The  first  ques- 
tion is,  what  money  was  actually  received ;  and  next, 
how  the  trustees  were  bound  by  the  deed.  The  deed  is 
a  joint  admission  that  they  have  received  750/.;  but 
that  will  not  give  the  petitioners  a  right  in  bankruptcy 


(a)  Trustees   only   liable  for      2  Bro,  C.  C.  1 14,  where  the  cases 
what  they  actually  receive,  seciu      are  collected, 
executors.  See  Sadler  y,  Hobbs, 


Tu&NEft. 
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1837.        to  prove  the  whole  against  both.    It  would  be  a  difFerent 

thing  on  a  bill  in  equity.]     The  two  make  a  joint  loan 

Woodward     of  part  of  the  money  to  Woodward^  and  have  so  made 

and  othen.     themselves  liable  for  the  whole  by  such  dealing.     It  is 
lo  the  matter  ^  ^ 

of  decided  in  Keeble  v.  Thompson  (a),  that  where  two  trustees 

were  unable  to  produce  the  trust  money,  both  were  liable 
to  the  whole  amount.  IPer  Curiam:  —  In  that  case  die 
trust  money  had  come  into  both  their  hands.]  The 
possession  of  one  in  this  case  is  the  possession  of  the 
other. 

The  Chief  Judge:  —  When  I  first  read  the  petition^ 
the  point  appeared  perfectly  clear ;  for  the  petition  stated 
as  a  fact,  that  the  two  trustees  had  jointly  lent  150/.  to 
Woodward^  and  that  they  had  retained  the  600/.  in  their 
own  hands,  and  had  paid  the  petitioner  interest  upon 
that  sum.  If  the  fact  had  been  proved  that  the  bank- 
rupt had  possession  of  the  money,  and  had  paid  it  over 
to  Pindar y  or  had  acquiesced  in  Pindar^s  taking  the  325iL, 
it  is  quite  clear,  from  all  the  cases,  that  he  would  have 
been  liable  for.  the  full  amount.  But  it  appears  that  no 
money  ever  came  into  the  hands  of  the  bankrupt  beyond 
the  275L  Both  trustees  were  debtors  to  Mrs.  Woodward 
before  her  marriage,  and  no  money  actually  passed  from 
the  debtors  to  the  trustees;  but  the  two  debts  were  con- 
sidered as  money.  No  investment  was  made,  and  the 
bankrupt  never  had  any  control  over  the  sum  due  from 
Pindar;  but  after  the  marriage  each  trustee  continued 
to  pay  interest  upon  his  own  debt.  It  is  not  denied  that 
this  fact  was  known  to  the  wife.  How  then  can  the 
bankrupt  be  made  responsible  for  money  which  he  never 
received,  except  a  contract  be  shown  to  that  effect  ?  No 
contract  of  that  kind  is  proved,  therefore  the  commis- 


(a)  Keeble  v.  Thompson,  Z  Bro.  C.  C.  112. 


TuENEK. 
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sioner  did  right  in  admitting  proof  for  that  portion  only  1837. 

which  actually  came  into  the  hands  of  the  bankrupt.  ■ 

Ex  parte 
Wood  w  A  It  D 

Sir  J.  Cross:  —  There  is  no  ground  for  this  claim,     o"^ others. 

^  In  the  matter 

and  it  is  attempted  to  be  established  from  artificial  infer-  of 

ences  only.    It  is  clear  that  the  bankrupt  is  in  no  default 

because  his  co-trustee  omitted  to  invest  the  325/. 

Sir  6.  Bose:  —  The  present  case  turns  on  a  question 
of  fact,  viz.,  whether  or  not  was  the  750/.  ever  in  the 
hands  of  the  two.  If  so,  then  the  trust  fund  has  a  right 
to  a  joint  or  separate  proof.  But  it  appears  that  the 
two  several  sums  were  in  possession  of  the  bankrupt 
and  Pindar  as  tenants  in  common,  leaving  them  severally 
liable  for  their  own  debts.  The  commissioner  was  per- 
fectly right  in  limiting  the  proof. 

Petition  dismissed  with  costs. 


Ex  parte  KIMBERLEY  and  another.—  In  the  matter      C.  of  R. 

of  ALLDAY.  JlfoySO, 

1837. 

1  HIS  was  a  petition' by  the  assignees  to  stay  the  bank-  Ifthecommis- 

.,  .n  X  1      1  •  ,  lioners  pass  the 

rupts  certiticate.      it  stated  that  when  the  bankrupt  bankrupt's  Imi 
attended  to  pass  his  last  examination  he  produced  a  ^Sof  bll 
balance  sheet  which  was  not  satis&ctory;  but  upon  his  5*™'****"«»'^ 

..  ,,  _  ,  nctory  account! 

Stating  that  he  was  ready  to  explain  the  same  to  the  tohUassigneei, 
saUsfaction  of  the  petitioners,  the  commissioners  allowed  I?b  hw  bel^ 
him  to  pass  his  last  examination,  on  condition  that  he  ^^^  ^^ 

J  will  rarer  the 

made  out  and  furnished  the  petitioners  with  a  detailed  cerUficate  back 
account  of  his  cash   transactions  for   the  six  months  rionrnTS"" 
preceding  the  date  of  the  fiat,  which  tlie  bankrupt  pro-  "^'*^^ 
mised  and  undertook  to  do;  that  notwithstanding  this, 
tfhe  bankrupt  had  failed  to  furnish  any  satisfactory  state- 


1 
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1837.        ment;  whereon  the  petitioners  themselves  investigated 

"*"*         his  accounts,  and  discovered  that  he  had  received  and 

KiMBEBLET     couccalcd  sums  amounting  to  469^ ;  and  that  since  he 

and  another,    j^^^  passed  his  last  examination  the  petitioners  had  dis- 
In  the  matter  *^  ^ 

of  covered  that  he  had  concealed  property  to  the  amount 

AixDAY.  ^f  YOl^  The  petition  then  proceeded  to  set  out  various 
alleged  instances  of  conceal  men  t,  as  to  some  of  which 
the  affidavit  in  support  merely  stated  *^  information  and 
belief."  The  bankrupt's  affidavit  in  answer  stated  he 
had  furnished  an  account,  which  he  insisted  was  satis- 
factory, and  then  denied  or  explained  away  the  par- 
ticular charges.  The  assignees  had  not  signed  the 
certificate. 

Mr.  Keene  (with  whom  was  Mr.  Ayrton),  having  read 
the  petition,  was  stopped  by  the  Court,  intimating  that, 
under  the  circumstances  of  this  case,  the  affidavits 
being  contradictory,  rendered  it  proper  to  refer  the  cer- 
tificate back  to  the  commissioners,  unless  the  bankrupt 
could  show  cause  to  the  contrary. 

Mr.  O.  Anderdon  for  the  bankrupt :  —  As  the  bank- 
rupt contradicts  or  explains  all  the  charges  against  him, 
the  certificate  ought  not  to  be  referred  back.  Lord 
Eldon^s  doctrine  was,  that  the  commissioners  signature 
to  the  certificate  was  in  the  discretion  of  the  commis- 
sioners, over  which  the  Court  had  no  power,  (a)  As  to 
not  furnishing  the  assignees  with  satisfactory  accounts, 
the  assignees  had  ample  time  to  object  during  the  period 
which  elapsed  between  the  last  examination  and  signing 
the  certificate;   and  by  the  words  of  the  act  the  as- 

(a)  See  ex  parte  Bay  let/ ^  17       ntonson  v.  Webb,    3  Etp,    164; 
K«.   118;  ex  parte  WUiiamton,       Colh  \.  Loveif,  I  Esp,  2S2, 
1  Atk,  S2,  2  Ves.  sen.  249;  Ed- 
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I 

signees  may  at  any  time  summon  the  bankrupt,  though  1837. 
he  has  passed  bis  last  examination,  (a)  Many  of  the  — 
charges  are  supported  by  an  affidavit  swearing  to  inFor-     Kimbebley 

matton  and  belief  only,  and  as  to  these  charj^es  the    and  another. 

^^  °  In  the  matter 

petition  cannot  be  entertained.     Ex  parte  Jo8q)h.  (b)  of 

.Alloat. 

Mr.  Keene^  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  —  The  case  comes  to  this : — The 
commissioners  allowed  the  bankrupt  to  pass  his  last 
examination,  on  condition  of  his  furnishing  a  correct 
account,  and  have  signed  the  certificate  without  seeing 
that  any  such  account  was  furnished.  The  bankrupt 
indeed  insists  that  this  has  been  done;  but  that  the  as« 
signees  deny.  The  evidence  then  is  contradictory,  and 
this  Court  cannot  pass  a  certificate  till  satisfied  how  the 
fact  is;  it  therefore  must  be  referred  back  to  the  com- 
missioners. Affidavits  swearing  to  **  information  and 
belief  alone  are  not  sufficient  to  support  a  petition  to 
stay  a  certificate.  But  that  only  applies  to  some  of  the 
statements  of  the  petition;  other  parts  are  positively 
sworn  to.  As  to  those,  then,  the  certificate  would  cer"  If  a  certificate 
tainly  be  referred  back ;  and  the  general  rule  is,  that  if  a  "„  anTone 
certificate  be  referred  back  for  any  one  matter,  it  is  re-  roat^>"»  >t  is 

referred  back 

ferred  back  generally  (c),  and  the  circumstances  of  this  generally. 
case  do  not  take  it  out  of  that  general  rule.  The  com- 
missioners having  signed  the  certificate  without  ascer- 
taining that  the  assignees  were  satisfied  with  the  ac- 
counts, acted  rather  inconsiderately,  and  we  will  give 
them  an  opportuni^  of  reconsidering  the  matter. 


(a)  6  Geo.  4.  c.  16.  s.  36.  (c)  See  ex  parte  King,  \5  Vcs. 

(6)  Ex  parte  Jo$€phj  2  Rote,     186. 
184. 


238  CASES  IN  BANKRUPTCY. 

1837.  Sir  John  Crass:  —  I  concur.     Independently  of  the 

"  accounts,  I  am  not  satisfied  that  the  bankrupt  has  made 

KiMBERLEY  &  fulI  disclosure  of  his  estate  and  effects.     I  therefore 


And  another. 
In  the  matter 


cannot  now  pass  his  certificate,  and  it  is  in  mercy  to  him 

of  to  refer  it  back. 

Alldat. 


Sir  George  Hose :  —  I  think  the  circumstances  stated 
are  not  sufficient  to  stay  the  certificate ;  but  it  is  impos- 
sible now  to  pass  this  certificate  in  the  absence  of  the 
accounts  which  wei'e  to  be  furnished  the  assignees.    The 
bankrupt  is  perhaps  placed  in  an  unfortunate  situation, 
by  the  commissioners  having  delegated  their  power,  as 
it  were^  to  the  assignees  touching  these  accounts.     The 
commissioners  certify  the  bankrupt  has  made  a  full  dis^ 
The  Court  are    closure,  unless  this  Court  agrees,  it  cannot   pass  the 
Crthe^rUfi-     certificate;  but  we  are  not  precluded  by  the  commis- 
cateof  com-       sioners  certificate  from  inquiring  as  to  the  fact.     If  we 

miBioners  from        ,  . 

inquiring  viie-  think  he  has  not  made  a  full  disclosure,  we  are  bound 
rupthMmade  °^^  ^  pass  the  Certificate.  If  the  commissioners  were 
a  full  disclosure,  correct  in  passing  the  last  examination,  with  a  condition 

that  the  assignees  were  to  be  satisfied  as  to  the  accounts, 
then  they  should  not  have  signed  the  certificate  till  they 
were  certified  of  the  fact,  either  by  seeing  the  assignees 
names  to  the  certificate,  or  otherwise.  The  bankrupt 
says  he  has  tendered  a  satisfactory  account.  The  as« 
signees  say  they  are  not  satisfied ;  nor  am  I.  Tlie  cer- 
tificate must  therefore  be  referred  back. 

Per  Curiam : — Let  it  be  referred  back  to  the  commis- 
sioners generally  to  review  the  certificate.  Costs  reserved^ 
Liberty  to  either  party  to  apply. 
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In  the  matter  of  SCOTT.  C.  of  R. 

May  24f^  27, 

Scott,  the  bankrupt,  lived  at  Poole.     Oii  the  20th      "^^^^ 
of  April,  Mr.  Parr,  as  solicitor  for  Keats,  sent  up  docket    ^  .      ,  ' 

'^  .  »  r  ^^  issued  a  fiat, 

papers  to  Holme  and  LofluSy  his  agents,  for  a  fiat  to  be  the  time  for 
directed  to  the  Poole  list     Before  the  fiat  issued,  on  the  ^"red  <m  the 
24th  of  April,  Parr  moved  in  this  Court  that  the  fiat  ss^ofMay; 

^  ^  but  OQ  the 

might  be  directed  to  the  Blandford  Forum  list,  instead  of  1 9th  of  May  he 
the  Poole  list,  on  the  ground  that  one  of  the  commis-  ^i^di^to  stHke 
sioners  was  a  creditor  of  the  bankrupt  (a),  another  ab-  on^the^sai*^ 
sent,  and  another  (Parr^s  brother)  was  joint  solicitor  to  May  £.  applied 
the  petitioning  creditor;  the  fiat  directed  to  the  Bland-  was  refused  at 
ford  Forum  list  accordingly  issued  on  the  24th  of  April.  ^u^^^V'ihe 
On  the  ITth  of  May  KeaU  applied  airain  to  this  Court  order  of  the 

^  1      .      .       -.^^       V.  r         ,1         -^  11    19th  of  May: 

on  affidavit  by  Mr.  Parr,  statmg  that  he,  Parr,  had  Held,  b,  was 

entitled  to  his 


been  misled  in  supposing  that  any  of  the  Poole  list  of  ^,  ^.^^ 
commissioners  were  debtors  to  the  bankrupt,  and  ask- 
ing that  the  direction  of  the  fiat  might  be  amended, 
and  directed  to  the  Poole  list,  which  was  refused,  but 
liberty  given  to  issue  a  new  fiat,  Keats  personally  paying 
all  costs.  On  tlie  23d  of  May^  Parr  struck  a  docket  for 
a  new  fiat  accordingly.  On  the  same  23d  of  May, 
Stephens,  on  behalf  of  Fryer  and  Co.,  bankers,  being 
informed  the  fiat  issued  on  the  24th  of  April  had  not 
been  opened,  went  to  the  secretary  of  bankrupts  oflBce 
to  strike  a  docket  against  Soolt  on  the  behalf  of  JPryer 
and  Co.  {b),  when  be  found  a  docket  had  already  been 
struck  that  morning  on  behalf  of  Keats,  in  pursuance  of 

(«)  It  was  staled  to  the  Court  have  beea  a  debtor;  but  this  was 

by  mistake,  and  the  order  passed  not  noticed  at  the  time, 

on  the  supposition  that  the  com-  (b)  Which  would  have  been  of 

missioner  was  a  creditor;  but  on  course  at  the  office  but  for  the 

referring  to  the  affidavits  it  ap-  previous  order  of  Court  giving 

pears  that   they  stated  him  to  Parr  leave  to  issue  a  new  fiat. 

Vol.  III.  R 


costs. 
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1837.        the  order  of  the  19th  of  May.     By  the  practice  of  the 

■         office,  in  pursuance  of  Lord   LoughborcvgKs  order  of 

of  26th  June  1793,  one  day  must  elapse  after  the  expiration 

^^^''  of  the  twenty-eight  days  before  any  order  is  made  to 
annul;  and  during  the  whole  of  that  day  any  other 
solicitor  is  preferred  (in  being  allowed  to  strike  a  new 
docket)  to  the  solicitor  issuing  the  former  fiat.  The 
time  for  opening  the  fiat  issued  on  the  24th  of  April 
expired  on  the  22d  of  May,  and  Fryer  and  Co.  were 
therefore  (under  this  general  order)  entitled,  during  the 
whole  of  the  23d  of  May,  to  a  preference  over  KeaUj 
and  which  preference  would  accordingly  have  been 
allowed  at  the  office  of  the  secretary  of  bankrupts  but 
for  the  order  of  the  i9th  of  May,  in  the  &oe  of  which 
the  office  refused  to  receive  Keatt^s  docket  papers. 
On  the  23d  of  May  Mr.  Bethell  (with  whom  was 
^  Mr.  Wright)  moved  that  the  docket  papers  presented  by 

Mr.  Stephens  (for  Fryer  and  Co.,  bankers)  should  be 
received  at  the  office ;  whereon  the  Court  ordered  that 
the  docket  papers  presented  by  Mr.  Stephens  be  received 
at  the  secretaiy  of  bankrupts  office,  with  liberty  to  serve 
notice  on  the  persons  striking  the  former  docket  for 
to-morrow  morning,  that  the  docket  struck  by  Stephens 
be  preferred  and  bis  fiat  issued.  Accordingly,  on  the  24th 
of  May,  Mr.  B^heU,  on  behalf  of  Stephens^  for  Fryer  and 
Ca,  moved  (on  notice)  that  the  docket  struck  by  Stephens 
on  behalf  of  Fryer  and  Co.  be  preferred  to  the  docket 
struck  by  Hobne  and  Loftus  on  behalf  of  Keats,  and 
that  no  fiat  be  allowed  to  issue  thereon^  but  that  a  fiat 
should  issue  on  the  docket  struck  by  Siq^hens.  Tliis 
motion  was  refused,  but  the  Court  ordered  that  a  fiat 
should  issue  on  the  docket  struck  by  Stephens^  and  that 
Parr  should  be  at  liberty  to  issue  a  new  fiat  if  he  should 
think  fit,  and  liberty  given  to  any  party  to  apply ;  the 
Court  observing  that  great  delay  had  already  taken  place. 
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and  that  the  first  who  proceeded  to  adjudication  might        1837. 

apply  to  the  Court  to  annul  tlie  other  fiat.    The  motion  .     ' 

:.      :t  ,  J  ,    lu  the  matter 

was  ordered  to  stand  over,  and  costs  were  reserved.  of 

Both  parties  applied  for  fiats^  but  the  secretary  of  bank-        Scott. 

rupts,  finding  that  two  fiats  were  to  issue  against  the 

same  person,  conveyed  to  the  Lord  Chanceller  an  inti« 

mation  of  the  fact ;  the  Lord  Chancellor  thereon  refused 

to  confirm  the  order  of  the  19th  of  May,  and  desired 

that  neither  fiat  should  issue  till  he  had  heard  counsel 

thereupon. 

This  day  the  matter  was  mentioned  to  the   Lord        Lord 
Chancellor.  Chancel- 

LOR. 

Mr.  BeiheU  and  Mr.  Wrighi  for  Fryer  and  Co.  ^^P  ^7, 

^  ^  1837. 

Mr.  Swamton  for  Keats. 

Lord  Chancellor:  —  This  case  is  very  properly 
brought  under  my  consideration.  The  question  turns 
upon  Lord  Lcmghbcrough*^  general  order  of  1793.  On 
the  S4th  of  April  a  fiat  issued  on  the  petition  of  KeaiSy 
under  which  nothing  was  done  except  procuring  the 
order  of  the  19th  of  May.  That  being  the  case,  the 
fiat  of  the  24th  of  April  not  having  been  opened  witliin 
the  twenty-eight  days^  nothing  could  be  more  regular  than 
die  application  of  Firyer  and  Co.  on  the  2Sd  of  May,  and 
there  was  no  other  obstacle  to  receiving  their  dockeC 
papers  than  the  application  of  KeaiSy  who  by  the  general 
order  was  to  be  postponed  to  any  one  else,  and  who 
therefore  was  excluded.  The  order  of  the  Court  of  Orders  of  the 
Review  is  a  mere  suggestion  to  the  Lord  Chancellor,  ^iew  timching 

■ 

when  made  touching  any  matter  relating  to  the  issuing  ^i|n°*^^'i,*]Ire 
or  annulling  fiats.     But  having  got  this  order  they  are  "[>ere  lugges. 
yet  irregular^  because  the  twenty-eight  days  had  expired  Lord  Chan- 
before  they  procured  it,  and  the  instant  the  twenty-eight  ^"°'"' 

K  2 
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1 837.        days  expired  the  right  of  Fryer  and  Co.  arose.     The 

""^         special  merits  are,  that  Parr  made  a  false  representation 

of  of  a  fact,  viz.,  that  a  commissioner  was  a  debtor  to  Scott 

Scott.        ^^  bankrupt.     This  was  from  information  by  a  clerk  ; 

but  Parr  should  have  used  greater  diligence  and  caution. 

It  would  be  improper  that  two  fiats  should  issue.     The 

result  would  be,  a  post-chaise  race  to  see  which  would 

get  down  first  with  their  fiat. 

The  Chancellor  ordered  that  the  fiat  should  be 
issued  to  Fryer  and  Co.  alone,  with  liberty  to  Fryer 
and  Co.  to  apply  to  the  Court  of  Review  for  ti)e  costs 
of  their  former  application  there. 

C.  of  R.  ^^'  BetheU  now  applied  for  his  costs  of  the  former 

June  1,       motions  in  this  Court,  which  the  Lord  Chancellor  had 
1837.        no  jurisdiction  to  order. 

Mr.  Swansion  contrd :  —  There  never  was  a  more  im- 
proper application.  The  proceedings  began  on  the  24th 
of  April,  by  issuing  the  first  fiat  by  Parrt  on  information 
that  one  of  the  commissioners  was  a  debtor  to  the  bankrupt 
It  appeared  before  the  Lord  Chancellor  that  Parr  had 
in  the  meantime  discovered  the  error,  took  the  advice  of 
counsel,  and  was  informed  he  should  apply  for  a  new 
fiat  New  docket  papers  were  required  for  such  new  fiat. 
If  the  old  one  could  have  been  accepted.  Parr  would 
have  proceeded  within  the  twenty-eight  days.  The  Lord 
Chancellor  said  the  Court  of  Review  could  not  make  an 
order  to  give  a  right  to  any  party  contrary  to  the  terms 
of  a  general  order,  and  that  no  special  order  of  the 
Court  of  Review  could  alter  the  practice  under  a  general 
order,  for  that  the  order  was  one  regulating  the  prac- 
tice in  the  office  of  the  secretary  of  bankrupts,  over 
which  office  the  Court  of  Review  had  no  jurisdiction. 
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Mr.  BeiheU:  — The  Lord  Chancellor  said  the  order        1837. 

of  this  Court  was  useless  because  not  acted  upon  in  ,     * 

*  In  the  matter 

time,  of 


.  Scott. 


Sir  John  Cross : — This  is  no  question  as  to  our  juris* 
diction  to  make  the  order.  The  Lord  Chancellor  minis- 
terially issues  the  fiat ;  we  cannot  control  him  in  that. 
We  only  said  both  might  apply  to  him. 

The  Chief  Judge  :  —  If  the  application  made  to  this 
Court  on  the  17th  of  May  had  been  earlier,  and  before 
the  twenty-eight  days  given  for  opening  the  first  fiat  had 
expired,  and  therefore  before  the  general  order  came  into 
effect,  there  would  have  been  no  difficulty  as  to  what  this 
Court  could  effect  by  its  order ;  but  the  twenty-eight  days 
had  elapsed,  and  the  general  order  had  come  into  effect. 
The  question  then  before  the  Lord  Chancellor  was, 
whether  the  general  order  of  Lord  Loughborough  or  the 
special  order  of  this  Court  should  prevail;  and  the 
Lord  Chancellor  decided  in  favour  of  the  general  order; 
though  I  think  our  order  was  an  advantageous  spur  to 
the  activity  of  the  parties  in  insuring  a  speedy  adjudi- 
cation, the  matter  having  already  been  suspended  some 
time  over  the  bankrupt.  As  to  the  order  made  on  the 
the  24th  of  April,  it  appears  that  the  fiat  was  directed 
to  another  list,  on  a  mere  statement  by  a  clerk,  on  which 
Parr  swore,  that  a  commissioner  was  a  debtor,  which 
afterwards  appeared  not  to  be  the  case,  and  an  appli- 
cation made  to  direct  the  fiat  to  Poole,  the  proper  place. 
I  was  inclined  to  refuse  this  order,  but  as  a  fiat  already 
existed  directed,  to  the  Blandford  Forum  list,  and 
which  might  still  be  prosecuted,  I  thought  least  mischief 
would  be  done  by  suffering  a  new  fiat  to  issue  to  the 
proper  list;  but  I  never  contemplated  that  this  last  order 
would  not  be  prosecuted  within  the  twenty-eight  days 

R  3 
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1837*       fix>m  the  S4th  of  Aprils  or  I  would  not  have  made  it, 

-     .  ^     nor  would  I  had  I  known  another  person  was  ready  to 

In  the  matter  -  -r^    i       mi     /•  i 

of  issue  a  fiat  to  Poole.  The  fiat  granted  to  Parr  not  being 

Scott.       opened  within  the  twenty -eight  days,  'Fryer  and  Co.  came 

in  under  the  general  order,  and  moved,  with  notice  to 

Parr^  to  prefer  their  fiat  under  Lord  LsmghbwcmgK^ 

order;  and  the  question  was,  who  was  to  issue  the  fiat? 

The  Lord  Chancellor  thought  Pryer  and  Co»,  and  so  do 

I  tliink,  and  that  the  burden  lays  on  Parr  to  show  why 

his  party  should  not  pay  the  costs.    The  privilege  given 

to  Parr  to  issue  a  new  fiat  did  not  compel  him  to  issue 

one,  if  he  did  not  think  fit*     The  order  of  this  Court 

therefore  is  valid,  because  it  merely  gave  liberty  to  apply 

to  issue  a  new  fiat,  which  has  been  done.     The  order 

was  valid,  but  conferred  no  right. 

Mr.  BetAeU,  in  reply,  was  stopped  by  the  Court. 

The  Chixf  Judge  :  —  It  does  not  appear  to  me  that 
the  question  depends  upon  how  the  party  was  placed 
after  he  had  obtained  the  order  of  this  Court,  or  upon 
whether  he  delayed  or  trifled  with  the  order,  or  did  not 
use  due  diligence.  All  the  expenses  were  incurred  by 
the  rashness  of  the  party,  who  stated  on  oath  tliat  one  of 
the  commissioners  was  a  debtor,  which  oath  was  founded 
on  erroneous  information.  Before  the  application  was 
made,  due  diligence  should  have  been  used  to  discover 
the  fact ;  the  party  who  led  to  the  expense  should  pay 
it.  But  after  the  error  was  disovered,  Parr  took  time 
to  consult  counsel.  This  might  be  very  right  witli  a  view 
to  protect  himself^  but  that  delay  is  not  to  prejudice 
others.  The  fiat  now  being  issued  by  JPiryer  and  Co., 
Partes  client  must  pay  the  costs. 

Sir  John  Cross  .--^Tbe  question  turns  on  the  efiect  of 
our  order,  which  was  subject  to  the  general  order,  and 
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made  on  ex  parte  application,  and  was  spent  on  the        1837. 

22d  of  May»  and  the  parties  stood  as  if  no  such  order  .     , 

"^  '^  In  the  matter 

had  ever  been  made*    The  right  of  Fryer  and  Co.  is  of 

dear,  and  always  was  clear.  The  Court  however  allowed        ^^^t. 
both  to  apply  to  the  Lord  Chancellor  to  give  the  fiat  to 
one  of  the  applicants.     This  is  correct,  and  Ryer  and 
Co.  are  entided  to  their  costs. 

Mr.  Bethell:  —  The  Lord  Chancellor  took  the  same 
view  of  the  question.  He  said  the  order  was  subject  to 
his  sanction,  which  be  would  not  give,  as  the  twenty- 
eight  days  had  expired. 

Per  Curiam: — Costs  of  and  incidental  to  application 
of  24th  May,  and  of  the  present  motion,  to  be  paid  by 
Mr.  Keats. 


Ex  parte  TRIMMER.— In  the  matter  of  BLAN-        c.  of  R. 

CHARD.  June  If  J 

Mr.  ELLISON:  —  In  this  case  the  assignee  has  Reference  to 

°  Mr.  Gregg 

agreed  to  sell  a  debt  of  2,000^  for  1,500/.,  and  asks  a  whether  a  pro« 
reference  to  the  commissioner  whether  such  sale  will  be  debt  by  the  * 
for  the  benefit  of  the  estate.  ?"*;*?  *• 

beneficial  to  the 
estate. 

Referred  to  Mr.  Gregg  to  inquire,  and  report 
accordingly. 


R  4 
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C.  of  R. 

JuM  8, 
1837. 

A  peraon  can- 
not depose  wA 
voce  to  having 
senred  a  peti- 
tion,  unless  the 
petition  whieh 
he  senred  is 
produced. 


Ex  parte  BOLTON.  — In  the  matter  of  JOHNSON. 

1  HIS  was  a  petition  to  annul  the  fiat.  The  bankrupt 
did  not  appear,  but  the  party  who  served  him  was  in 
Court,  and  ready  to  depose  to  the  fact  vivd  voce. 

Per  Curiam: — As  the  copy  of  the  petition  which  the 
witness  served  is  not  here,  he  cannot  be  asked  whether 
he  served  it. 


C.  ofR. 

June  9, 

1837. 

If  a  merchant 
consign  goods 
to  a  factor 
abroad,  and  the 
goods  are  con- 
fiscated there, 
and  compensa- 
tion afterwards 
awarded  by 
government} 
the  fiictor  b 
entitled  there- 
out to  sums 
paid  for  freight, 
Sec.  as  money 
had  and  re- 
ceived to  his 
use^ 


Ex  parU  GOOD.— In  the  matter  of  ATKINSON. 

IN  1807  Atkinson  consigned  from  England,  in  a  neutral 
ship,  the  ^^  Fortuna,"  a  cargo  of  wine,  rum,  cheese,  and 
porter  to  Good  and  Son,  English  subjects,  living  at 
Elsinore  in  Denmark.  Before  the  Fortuna  arrived 
at  Elsinore,  war  was  suddenly  declared  between  Great 
Britain  and  Denmark,  and  in  consequence  Good  and 
Son  refused  to  receive  the  consignment ;  but  the  captain 
of  the  Fortuna  being  anxious  to  discharge  the  cargo, 
and  receive  the  money  for  freight,  &c.,  summoned  Good 
and  Son  before  the  Sea  Court  of  Copenhagen,  to  com- 
pel them  to  receive  the  consignment,  and  pay  the  freight, 
&c.  On  the  27th  of  November  the  Sea  Court  made  an 
order,  of  which  the  following  is  a  translation  :  —  "  The 
summoned  John  Good  must,  before  three  settings  of  the 
sun  after  this  sentence  is  legally  made  known  to  him, 
an(|  under  the  penalty  of  thirty  rix  dollars  to  the  poor 
funds  for  every  day  it  is  not  complied  with,  point  out  a 
convenient  place  of  discharge  for  the  plaintiff's  vessel, 
and  when  the  vessel  has  got  to  the  place  of  discharging, 
without  delay  receive  her  cargo,  and  after  that  is  dis- 
charged pay  the  freight  and  hat  money,  amounting  to 
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260  guineas  of  British  money,  as  well  as  four  guineas        1837. 

daily  from  the  tenth  of  this  month  until  the  day  the       „ 

.  .  Mx  parte 

place  of  discharge  is  fixed  upon,  and  further  from  the        Good. 

day  on  which  the  plaintiff  reported  his  being  ready  to  *°  ^^^  matter 
discharge  demurrage/'  Good  and  Co.  accordingly  re-  Atkinson. 
ceived  the  cargo,  and  paid  the  freight,  primage,  and 
demurrage ;  ~but  as  soon  as  the  goods  were  landed  from 
the  neutral  vessel,  the  government  of  Denmark  seized 
and  confiscated  the  same  as  enemy's  property.  During 
the  war  all  intercourse  was  forbidden,  especially  to  Bri- 
tish subjects  residing  in  Denmark,  who  were  bound  by 
an  oath,  and  under  penalty  of  confiscation  of  property, 
not  to  communicate  with  England.  In  1810  Atkinson 
was  declared  a  bankrupt ;  his  assignees  were  long  since 
dead,  and  Patrick  Johnson  was  now  the  official  assignee. 
In  1814  peace  was  declared,  and  Good  and  Son  were 
desirous  of  being  repaid  what  they  had  advanced  for 
freight,  &c. ;  but  as  claims  had  been  made  upon  the 
British  government  by  British  subjects  for  compensation 
for  losses  sustained  by  them  in  Denmark,  which  included 
those  of  Atkinson,  it  was  agreed  that  the  demand  of  Good 
and  Son  should  not  be  prosecuted  till  such  compensation 
had  been  granted,  and  that  the  amount  of  the  loss  of 
Good  and  Son  should  form  a  lien  upon  the  amount  of 
AtkinsovCs  compensation.  In  1834  the  British  govern- 
ment appointed  commissioners  to  decide  on  the  amount^ 
&c.  of  the  compensations  to  be  made.  Atkinson^s  as- 
signee made  a  claim,  which  was  substantiated  with  the 
assistance  of  the  evidence  of  Good  and  Son,  and  3,769/. 
awarded  to  Patrick  Johnson  as  such  assignee,  and  since 
received  by  him.  Good  died  some  years  since,  and  his 
son  and  personal  representative  now  petitioned  for  sums 
paid  by  Good  and  Son  amounting  to  502/.  The  peti- 
tion stated  that  part  of  these  charges,  amounting  to  69/., 
were  paid  under  express  directions  sent  out  by  Atkinson 
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]  837.        in  the  Fortuna,  and  would  have  been  retained  out  of  the 

proceeds  of  the  goods  if  they  had  been  sold.     The  peti- 

GooD.        tion  prayed  for  a  declaration  that  Good  and  Son  were 

In  the  matter  entitled  to  a  lien  on  the  amount  awarded  as  such  indem- 

Atkinson,     nification  for  502/.,  or  at  all  events  for  the  69Lf  and 

that  the  same  might  be  paid  out  of  the  3,1691,  with  the 

costs  of  the  petition. 

The  particulars  of  the  claim  of  502i!.  were  as  follows : 


le 

«.    d. 

241 

10    0 

SI 

10    0 

Freight  per  charter  (230  guineas) 
Primage  or  hat  money  (30  guineas) 
Thirty-five  days  demurrage,  at  4  guineas  1 
per  diem  (140  guineas)     -         -         -J 
Sound  duties  on  the  Fortuna's  cargo,  204' 
rix  dollars  42  skillings       ... 
Sound  duties  on  a  ship  called  the  Tra- 
veller, belonging  to  the  bankrupt,  211 
rix  dollars  46  skillings       ... 
Cash  advanced  to  Mr.  AthinsorCs  son  at 
Elsinore        .  -  -         - 


69  18    0 


12  10     0 


502    8     0 


Sir  George  Rose  asked  whether  the  petitioner  would 
submit  to  any  order  the  Court  might  make,  and  the 
petitioner  submitted  accordingly. 

Mr.  BetheU  for  the  petition :  —  The  question  is,  whe- 
ther the  assignee  o(  Atkinson  having  received  the  3,769/., 
compensation  money,  as  and  for  the  cargo,  the  same  equi- 
ties do  not  attach  on  it,  in  his  hands,  as  if  Good  and 
Son  had  actually  received  the  cargo  in  Denmark.  The 
other  side  will  probably  cite  Campbell  v.  Mulktt.  (a)     In 

(a)  CampbeH  v.  Mtdteil,  2  Swan*  5^K 
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that  case  an  alien  was  in  partnership  witli  two  Ameri-        1837. 

cans^  and  the  partnership  property  was  confiscated,  and 

compensation  was  awarded   by  commisaoners  to  the        Good. 

Americans :  the  alien  was  exdaded  from  all  claim  on  ^"  ^^  matter 

of 

the  fund  for  hb  share,  and  the  partnership  creditors      Atkinson. 
were  held  to  have  no  claim  as  against  the  separate  cre- 
ditors of  the  Americans :  in  giving  judgment  the  Mas- 
ter of  the  Rolls  said,  **  It  is  said  that  the  sums  awarded 
by  the  commissioners  are  not  matter  of  bounty  or  dona- 
tion.    Can  they  be  matter  of  right?     What  is  right? 
That  which  may  be  enforced  in  a  court  of  justice.    Had 
the  parties  whose  right  is  condemned  by  irrevocable  sen^- 
tence  any  right?     What  they  obtain  after  that  condem- 
nation is  not  matter  of  right,  but  in  policy  between  the 
nations    providing    compensation    to   individuals  who 
have    lost   property  by  sentences  which   are    thought 
unjust.    Tlie  ground  of  relief  before  the  commissioners  is 
the  want  of  relief  in  any  municipal  court;  whatever  the 
individual  obtains  is  not  a  matter  of  right  or  private  pro- 
perty, but  of  hardship  and  injustice.    Though  this  there- 
fore is  not  a  case  of  pure  donation,  as  of  a  gift  without 
any  thing  in  the  nature  of  a  consideration,  yet,  for  the 
purpose  of  being  contrasted  with  property  or  right,  it  is 
a  donation,  not  in  restoration  of  a  former  right,  but,  from 
a  new  fund  belonging  to  an  independent  authority,  a 
grant  to  the  sufferer  for  what  he  lost.     The  inducement 
for  one  nation  to  give  to  another  this  boiinty  is  matter 
of  liberality  and  conciliation,  but  not  of  strict  legal  right. 
It  may  be  said  that  there  is  a  moral  obligation  to  rescind 
an  unjust  sentence;  if  so,  it  is  one  of  those  obligations 
which  cannot  be  judicially  enforced.^ 

The  respondents  will  rely  upon  what  the  Master  of 
the  Rolls  here  says,  and  will  insist  that  the  8,769^  was 
a  donation.  But  that  case  is  not  a  precedent  here ;  for 
the  alien  partner  was  expressly  excluded  from  any  share 
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1837.        ^y  the  order  of  the  compensation  commissioners.     The 

bankrupt  having  been  illegally  deprived  of  his  rights 

Good,  ^^^^  ^^^  affect  the  claim  of  ihe  petitioner. 
In  the  matter  The  money  decreed  by  the  Privy  Council  in  England 
Atkinson,  is  in  lieu  of  the  property  on  which  Good  and  Son  had  a 
lien,  but  supposing  that  lien  not  to  extend  to  this  fund, 
then  Good  is  entitled  to  it  by  the  order  in  council,  or  by 
the  necessary  legal  consequences  thereof.  The  acts  of 
the  king's  enemies  do  not  affect  the  rights  of  the  king^s 
subjects ;  so  that  if  a  vessel  is  captured,  and  the  master 
turned  out  of  possession,  and  it  is  recaptured,  he  does 
not  loose  his  lien  for  freight;  ex  parte  Cheesenum  (a), 
where  is  collected  a  list  of  the  authorities. 


The  Chief  Judge  :  —  If  a  party  recover  his  property 
from  the  enemy,  all  rights  of  others  remain  attached, 
but  not  if  another  person  retakes  the  property. 

Mr.  Stcanston  for  the  assignee : — The  petitioner  claims 
a  right  of  lien  on  the  compensation  money  on  the  ground 
that  he  had  a  lien  on  the  cargo  ;  but  there  is  nothing  in 
common  between  the  money  and  the  goods.  The  money 
is  a  fund  newly  created  by  the  policy  of  government,  and 
comes  to  AMnsoih  not  under  any  proprietory  right,  but 
by  a  right  newly  conceded.  Tlie  court  in  Denmark 
bad  jurisdiction  to  confiscate,  which  being  done,  the 
right  of  Good  is  gone.  The  sentence  of  confiscation  has 
not  been  reversed  as  erroneous,  and  the  declaration  of 
peace  does  not  amount  to  a  reversal  of  such  decrees. 
The  case  cited  from  Eden's  reports  merely  establishes, 


{a)  Ex  parte  Cheescman,  2Edcn,  piece,  1  East,  507 ;  Soldergreen  y. 
181.  See  Anon.  1 2  Mod.  447 ;  Fiighi,  cited  in  Hanttm  y.  Meyer, 
Anon.  ib.  511.;  Ariaza  v.  SmaU"    6  East,  622. 
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that  a  recapture  places  every  thing  in  statu  quo.     The        1837. 
bankruptcy    happened    before    the    compensation   was         " 
awarded,  and  at  the  bankruptcy,  tlierefore,  the  bankrupt         Good. 
had  no  riglit,  on  which  the  lien  of  the  petitioner  could  ^°  the^  matter 
attach.     The  claim  of  the  petitioner  must  therefore  be      Atkinson. 
founded  on  this,  that  the  assignee  received   so  much 
money  for  the  use  of  the  petitioner,  which  cannot  be 
established.     It  is  possible,  that  if  the  facts  had  been 
stated  to  the  compensation  commissioners  they  would 
have  made  some  order  in  favour  of  the  petitioner,  but  he 
neglected  to  apply  to  them,  and  is  now  too  late. 

Mr.  BeUieUy  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  : — The  Court  is  of  opinion  that  the 
petitioner  is  entitled  to  what  he  asks.  The  fund  paid  to 
the  assignee  of  Atkinson  was  not  as  a  compensation  for 
damages,  in  which  case  it  would  be  difficult  for  Good  to 
establish  any  right  of  lien  on  a  fund  awarded  as  and  for 
damages;  but  at  the  time  the  compensation  was  awarded 
Good  had  been  paid  as  consignee,  and  therefore  by  direc- 
tion of  Atkinson^  a  certain  sum  for  freight.  The  cargo 
was  then  seized  by  the  Danish  government,  and  this  and 
other  losses  were  thus  incurred  by  British  subjects.  Our 
government,  having  thought  it  just  to  indemnify  its  sub- 
jects from  the  consequences  of  a  sudden  declaration  of 
war,  placed  the  owners  in  precisely  the  same  situation  as 
if  the  goods  had  never  been  seized,  and  the  compensa- 
tion awarded  represents  the  property  seized,  and  was 
intended  to  be  subject  to  all  the  interests  of  British  sub- 
jects which  would  have  been  available  against  the  goods 
themselves. 

Sir  John  Cross : — I  am  of  the  same  opinion.     The 
cargo  was  consigned  to  and  received  by  Good  as  factor3 
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1837.       by  whom  the  freight  and  charges  were  paid,  and  who 
""""        was  in  possession  of  the  cargo,  on  which  he  had  a  claim 
qJoJI        for  his  disbarsements.     The  petitioner  is  a  British  sub- 
In  the  matter  jg^j^  ^nd  suffered  a  loss,  and  is  as  much  entitled  to  part 
Atunsok.     of  the  compensation  as  Atkinson.   Why  are  the  assignees 
of  Atkinson  to  retain  Good's  share  of  the  loss  ? 

Sir  George  Base : — ^This  claim  cannot  be  sustained  on 
the  ground  of  lien.  As  Mr.  Beikell  submitted  to  any 
order  this  Court  might  think  fit  to  make,  the  jurisdic- 
tion over  the  assignees  was  as  on  an  action  for  money 
had  and  received  to  the  use  of  the  petitioner,  which  is  the 
proper  light  in  which  to  place  tiiis  claim.  If  there  were 
any  doubt,  it  ought  to  weigh  in  favour  of  the  petitioner, 
but  I  do  not  think  that  any  doubt  exists. 

Ordered  as  prayed.     Costs  out  of  the  estate. 


C.  of  R. 

June  9, 

1837. 

A  oommiflriony 
under  the  cir- 
cumsCanoef, 
not  annulled, 
though  there 
were  two  Ter- 
dicts  against  it 
at  Ulw  for  want 
of  a  petitioning 
creditor's  debt, 
and  the  peti- 
tioning creditor 
and  creditor's 
assignee  con- 
sented to  annuL 


Ex  parte  MUNK.  —  In  the  matter  of  MUNK. 

IN  July  1824  a  commission  was  issued  against  Munk 
by  JFbsfer,  who  was  chosen  assignee.  The  deposition  of 
the  petitioning  creditor's  debt  stated  that  Munk  was 
indebted  to  Foster  in  100/.  and  upwards  for  goods  sold 
and  delivered  by  Foster  to  Munk  between  the  1st  of 
September  and  the  5th  of  December  1823.  The  validity 
of  the  petitioning  creditor's  debt  depended  upon  facts  of 
which  it  is  sufficient  to  state  that  the  bankrupt  gave  to 
Foster  a  promissory  note  for  100/.,  which  was  indorsed 
to  Gibson^  who  discounted  it  on  the  4th  of  November 
1823,  and  in  December  1823  commenced  an  action 
against  Mtmky  imder  which,  in  May  1824,  Jftm^  surren- 
dered prisoner  in  discharge  of  his  bail,  and  was  dis- 
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charged  from  custody  in  May  1826,  by  order  of  the         1837. 
Court  of  King's  Bench,  because  Gibson  did  not  proceed        — - 
to  trial ;  and  the  action  was  now  pending,     llie  act  of        Munc. 
bankruptcy  was  this  lying  in  prison.     In  Easter  term  ^°  ^^®  matter 
1825  Munk  commenced  an  action  against  jFM^er  and        Munk. 
Ctdien  the  messenger,  for  the  purpose  of  disputing  the 
commission,  and,  as  Munk  alleged  by  his  attorney,  im- 
properly withdrawing  the  record,  judgment  o( nonpros. 
WBB  given ;  but  this  was  afterwards  set  aside,  and  the 
cause  tried  in  1827,  when  Munk  was  nonsuited.     In 
June  1827  Munk  petitioned  the  Lord  Chancellor  to 
supersede,  on  the  ground  (amongst  other  things)  that 
there  was  no  petitioning  creditor's  debt;  but  the  petition 
was  dismissed  with  costs*     In   1832  Munk  petitioned 
this  Court  to  annul    the   commission    for  want  of  a 
petitioning  creditor's  debt ;  but,  on  November  7th,  the 
hearing  was  stayed  till  Munk  had  cleared  his  contempt 
in  not  paying  the  costs  of  the  petition  to  the  Chancellor. 
By  a  subsequent  arrangement  Munk  was  released  from 
payment  of  such  costs,  and  discharged  from  custody, 
and  he  had  now  cleared  his  contempt.     The  present 
petition  stated,  that  when  the  last  petition  was  heard  the 
Court  declared  that  Munk  was  still  at  liberty  to  proceed 
at  law,  and  that  he  accordingly  resolved  to  bring  another 
action.     Accordingly,  in  January  1831,  he  sent  the  fol- 
lowing letter  to  Mr.  Williams^  to  whom  the  commission 
stands  transferred : — 
«  Sir, 
**  My  object  in  addressing  you  is,  that  an  official 
assignee  may  be  appointed  by  the  Court  to  the  commis- 
sion of  bankruptcy  that  issued  against  me  in  the  year 
1824,    which  commission  of   bankruptcy  was    in    the 
eleventh  list.     I  was  a  prisoner  in  the  King's  Bench 
prison  when  the  commission  issued  on  the  petition  of 
John  Foster,     I  wrote  to  the  then  commissioners,  stating 
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1837.        that  I  disputed  the  petitioning  creditor's  debt,  and  b^* 
"  ging  that  they  would  let  the  proof  of  debt  stand  over,  or 

£x  parte 

MuNc.        tliat  they  would  cause  me  to  be  brought  before  tlieoi  at 
In  the^  matter  ^^  ^^^  public  meeting,  to  which  letter  I  never  received 

McTKK.  any  reply ;  and  in  the  meantime  Faster  proved  a  debt, 
and  chose  himself  sole  assignee,  only  himself  and  another 
having  proved  a  debt  against  the  estate.  In  vain  did  I 
urge  the  commissioners  further  to  investigate  his  debt, 
but  was  refused,  they  saying  I  must  go  to  the  Lord 
Chancellor.  I  presented  a  petitioui  and  being  poor  I 
presented  the  petition  in  person ;  and  which  petition  was 
dismissed  on  the  opening,  without  the  merits  being  at  all 
gone  into ;  and  I  was  ordered  to  pay  the  costs,  which 
amounted  to  7R,  and  for  which  costs  I  have  been  in 
prison  nearly  two  years,  and  still  remain.  The  solicitor 
to  the  commission  has  been  receiving  the  rents  of  a  free- 
hold estate  in  Kent  for  the  last  six  years.  I  suppose  that 
they  have  now  upwards  of  250/.  in  their  hands,  and  the 
whole  amount  of  my  debts  does  not  amount  to  200iL  It 
is  under  the  above  circumstances  that  I  have  taken  the 
liberty  of  addressing  a  few  lines  to  you,  hoping  that  you 
will  cause  an  official  assignee  to  be  appointed,  and  that 
the  debt  of  the  said  John  Foster  may  be  thoroughly  in-* 
vestigated.  I  shall  procure  a  day  rule  to-morrow,  and 
will  wait  on  you  to  have  a  personal  interview,  in  order 
to  give  any  further  information  which  you  may  require 

from  me. 

*'  Sir, 

'<  I  remain  your  very  obedient  servant, 
(Signed)         «*  William  Munk.'* 

The  commissioner  appointed  James  dark  official 
assignee,  against  whom,  in  Michaelmas  term  1832, 
Munk  commenced  an  action  in  the  Common  Pleas 
to  recover  rent,  in  order  to  contest  the  validity  of  tlie 
commission.     The  action  was  tried  in  January  ISSSy 
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when  a  verdict  was  found  in  favour  of  Muni  for  want  of        1837. 
a  petitioning  creditor's  debt.     In  Easter  term  following        — — 
a  new  triid  was  ordered  on  die  application  of  CUtrk  (as        Monk! 
to  which  see  1  Mont  and  Ayr.  612.),  and  the  cause  was  ^"  ^«  matter 
tried  a  second  time  in  December  1833,  when  the  jury        Monk. 
found  a  special  verdict,  finding,  that  at  the  time  of  issuing 
the  commission  the  plaiutiflP  was  not  indebted  to  Ibsierin 
100/.,  and  that  after  the  issuing  the  commission  Munt 
disputed  its  validity,  on  the  ground  of  the  insufficiency 
of  the  petitioning  creditor's  debt.     In  November  I8S5, 
after  argument,  the  Common  Pleas  entered  up  judg- 
ment in  favour  of  Munkj  and  his  damages  and  costs  were 
paid  by  Clark.     In  June  1884  Munk  presented  another 
petition  to  this  Court,  which  was  dismissed,  because, 
among  other  things,  the  petition  stated  no  facts  to  enable 
the  Court  to  form  an  opinion  as  to  the  propriety  of  the 
verdict  in  favour  of  Munk.     See  the  report  of  the  case, 
antCy  1  Mont  and  Ayr.  612.    In  July  183(>  Munk  pre- 
sented another  petition  to  this  Court,  to  supersede,  which, 
on  the  10th  of  November  1836,  was  ordered  to  stand 
over  to  serve  Foster. 

This  day  Mr.  Jones^  tlie  solicitor  for  FotUr^  appeared,      ^ov.  23, 
and  stated  he  had  not  seen  Foster  since  three  years        1836. 
ago,  when  he  desired  Mr.  Jones  to  consent  on  his  be- 
half to  the  commission  being  annulled,  if  the  Court 
thought  fit.     Mr.  Jones  therefore  stated  that  he  so  con- 
sented, on  the  part  of  Foster* 

Sir  George  Rose : — If  this  petition  should  be  dismissed 
after  a  consent  by  the  assignee  to  annul,  and  he  is  abroad, 
the  whole  costs  will  fall  on  Mr.  Jones  personally ;  he  had 
therefore  better  reflect  before  he  consents. 

Mr.  Jones  stated,  if  that  consequence  might  follow  he 
would  withdraw  the  consent. 
Vol.  III.  8 
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1837.  Mr.  Swansion,   for   the   petition,   then   asked,   that, 

under    the    circumstances,    the    petition   might  stand 

MuNK.^      over   to  procure   an   order  for  substituted  service  on 
In  the  matter  Foster ;  and  he  also  asked  that  the  petition  might  be 
MuNK.        ^mended. 


The  Chief  Judge  : — The  petition  may  stand  over  as 
asked.  On  a  former  occasion  (a)  the  Court  refused  to 
interfere,  because  the  action  was  against  the  official 
assignee,  who  was  ignorant  of  the  alleged  invalidity  of 
the  petitioning  creditor's  debt.  The  special  verdict  on 
the  new  trial  now  finds  as  a  fact  that  there  is  no  peti- 
tioning creditor's  debt;  still  that  alone  does  not  justify 
this  Court  in  annulling.  There  is  no  evidence  before 
this  Court  that  there  was  no  petitioning  creditor's  debt 
when  the  fiat  issued,  which  I  think  the  petitioner  had 
better  prepare  himself  with  evidence  to  prove  before  be 
comes  here  again. 

Sir  George  Hose :  —  Before  Munk  serves  the  assignee 
he  will  do  well  to  consider  the  following  view  of  the  case: 
The  verdict  is,  primdfacie^  in  his  favour ;  still  it  is  not 
a  matter  of  right  to  have  the  commission  annulled.  It 
by  no  means  follows  that  we  will  annul  l)ecause  tbe 
commission  broke  down  at  law  owing  to  some  flaw. 
This  petition  shows,  that  the  official  assignee  might 
have  come  to  this  Court  for  an  injunction  to  restrain  the 
bankrupt  from  bringing  the  action  on  the  ground  of 
acquiescence ;  but  that  not  being  before  the  Court,  1  do 
not  say  what  the  decision  would  be.  The  petition  itself, 
however,  presents  so  strong  a  primd  facie  case  against 

(a)  Ex  parte  Munk,  1  Mont  S^  Ayr,  612. 


183T. 
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the  bankrupt,  that  I  think  he  will  have  the  utmost  diffi-        183T. 
culty  in  procuring  an  order  to  annul.  sTpZie 

MuNK* 

Per  Curiam : — Let  the  petition  stand  over,  with  liberty  of 

to  amend  it,  or  file  a  new  petition.  Mvv$. 

Munk  presented  a  new  petition,  which  now  came  before 
the  Court  It  stated  the  facts,  and  that  Munk  did  not 
owe  Faster  any  debt  sufficient  to  support  a  commission 
of  bankrupt,  nor  any  debt  whatsoever,  and  that  he  did  tqqit  * 
not,  at  the  time  the  commission  issued,  owe  Foster  any 
debt  sufficient  to  support  a  commission  of  bankrupt,  nor 
any  debt  whatsoever;  that  he  had  duly  surrendered,  and 
was  in  possession  of  the  estate,  and  in  receipt  of  the  rents 
and  profits  thereof,  for  which  the  action  was  brought 
against  Clartu 

No  affidavit  was  filed  in  opposition  to  the  petition. 

Mr.  Ayrttm  for  the  petition :  —  As  no  affidavit  is  filed 
in  opposition  to  this  petition,  all  the  statements  thereof 
must  be  taken  as  uncontradicted  facts.  [Sir  George 
Bose:  —  Yes;  the  official  assignee  argues  as  on  de* 
murrer.]  The  petition  states,  that  Munk  *<  did  not,  at 
the  time  the  commission  issued,  owe  to  Foster  any  debt 
to  support  a  commission,  nor  any  debt  whatsoever^'' 
which  is  not  denied  by  the  respondent,  the  official  assig- 
nee, and  has  been  twice  found  as  a  fact  by  two  different 
juries,  and  is  now  admitted  by  the  petitioning  creditor 
consenting  to  annul.  It  was  said  by  Sir  George  Rose, 
in  ex  parte  Clark  (a),  **  If  the  bankrupt,  indeed,  has 
tried  the  validity  of  the  commission  at  law,  and  that 

3 

(d)  Ex  parte  Clark,  2  Dea,  ^  Ch.  198. 

s  2 
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1887.        with  success,  then  he  may  demand  the  supersedeas. 

"        This  bankrupt  has  contested  the  validity  of  his  com- 

Munk!  mission  at  law,  and  with  success,  and  now  comes  to 
In  the  matter  annul.     The  other  side  may  perhaps  contend  on  the 

MuNK.  authority  of  Like  v.  Haw  (a),  that  the  interference  as  to 
the  official  assignee  is  an  acquiescence  preventing  his 
petitioning  to  annul;  but  it  clearly  is  not;  MunA  v. 
Clarhe  (6),  ex  parte  Chambere.  (c)  The  application  for 
an  appointment  of  an  official  assignee  is  not  an  estoppel 
to  his  petitioning.  [^Per  Curiam :  —  It  is  not  conclu- 
sive, but  it  is  a  circumstance  against  him.]  The  cre- 
ditors assignee  and  petitioning  creditor  appears  and  con- 
sents to  annul.  [Per  Curiam:  —  Under  the  circum- 
stances, his  consent  goes  for  nothing.] 

Mr.  W,  Poky  for  Foster,  consented  to  the  commission 
being  annulled,  (d) 

Mr.  Bacon,  for  the  official  assignee,  tendered  in  eri- 
dence  the  bankrupt's  proposed  certificate,  signed  by  six 
creditors,  but  not  signed  by  the  commissioners. 

Mr.  Ayrton  objected  it  was  not  evidence. 

The  Court  allowed  the  objection. 

Mr.  Bacon,  for  the  official  assignee,  submitted  to  the 
Court,  whether  or  not  the  fiat  should  be  annulled,  all 


(a)  Like  v.  Howe,  6  Etp,  20*  {d)  An  order  for  substituted 

{h)  Munk  y.  Garie,  S  Bingk.    service  on  Fosier  had  been  pro- 

N.  S.  cured, 

(c)  Ex  parte  Chambert^  2  Mont, 

4"  Ayr.  440, 
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proceedings  to  annttl  having  failed  while  Foster  was  in        1837. 

the  country.  — - 

JBjt  pari€ 

MVNK. 

The  Chief  Judge  :  —  This  is  not  a  case  for  the  inter-  ^"^  ^^  matter 

of 

ference  of  the  Court  to  annul  the  commission.     There        Mums. 
are  two  grounds  for  annulling:  one,  that  the  process  has 
been  invalid  from  its  commencement;  another,  that  all 
the  creditors  consent.     This  petitioner  rests  hb  case  on 
the  fact  that  the  commission  is  invalid  for  want  of  a  good 
petitioning  creditor's  debt,  which  he  seeks  to  prove  by 
evidence  under  this  petition,  and  by  the  verdict  at  law. 
The  evidence  does  not  establish  his  case,  as  all  the  facts 
stated,  are  consistent  with  the  existence  of  a  petitioning 
creditor's  debt  when  the  commission  issued ;  for  thougli 
Gibson  sued  the  bankrupt,  it  is  not  clear  that  Faster  had 
not  taken  up  the  bill  after  the  action  was  commenced  by 
Gibson.  The  verdict  at  law  was  against  an  official  assignee 
appointed  on  the  application  of  the  bankrupt  himseli^ 
which  was  not  an  application  stating  that  he  intended  to 
contest  his  commissicm,  but  that  he  wished  to  investigate 
Foster's  debt.     I  must  confess,  that  if  the  official  as- 
signee had  applied  to  this  Court  for  an  injunction  to 
restrain  that  action,  I  think  he  would  have  found  no 
difficulty  in  obtaining  one.    That  the  bankrupt  was  not 
estopped  at  law  is  not  decisive  in  this  Court,  nor  is  the 
verdict,  otherwise  verdicts  might  be  snatched  by  col- 
lusion, to  the  injury  of  purchasers  and  others  under 
commissions.     The  Court  would  always  interfere  to  see 
that  a  cause  was  tried  properly.     It  seems  that  Foster 
was  out  of  the  way  when  the  action  was  tried.    The  for- 
mer petition  being  dismissed  with  costs  has  weight  witli 
this  Court  on  the  present  occasion. 

Sir  John  Cross:  —  The  commission  issued  nearly  thir- 
teen years  ago,  founded  on  a  deposition  prima  facie 

s  3 


860  CASES  IN  BANKRUPTCY. 

1837.        sufficient  to  support  it.     The  bankrupt  does  not  now 
■  say  that  tlie  deposition  was  not  true  (a) ;  and  it  is  con* 

MunkT      sistent  with  the  fact  of  the  bill  being  in  the  hands  of  the 
In  the  matter  other  party.     But  if  at  that  time  there  was  no  petition- 
MvNX,        ing  creditor's  debt,  the  duty  of  the  bankrupt  was  instantly 
to  petition  to  supersede ;  instead  of  which  he  lay  by  for 
three  years,  and  then  preferred  to  bring  an  action,  in 
which  he  was  first  non-prossed  and  then  non-suited. 
Up  to  that  time,  he  was  defeated  by  the  petitioning  cre- 
ditor, who  was  on  the  spot.    He  next  petitioned  to  super<- 
sede,  and  failed,  and  at  the  end  of  eight  more  years 
applied    to   the   commissioner   to   appoint  an  official 
assignee.    How  it  happened  that  the  commissioner  ap- 
pointed Mr.  Clarke,  without  investigating  the  debt,  does 
not  .appear;  perhaps  he  was  satisfied  with  the  deposition 
on  the  proceedings.    But  whose  duty  was  it  to  follow  up 
that  inquiry  ?     Not  the  commissioner's.     If  he  had  not 
thought  there  was  a  good  petitioning  creditor's  debt 
he  would  not  have  appointed  an  official  assignee.     The 
bankrupt  next  commenced  an  action  against  the  official 
assignee,   who  had   to   support  the  whole  burden  of 
proof,  and  a  verdict  went  against  him,  which  might 
indeed  have  been  as  stated,  because  he  could  not  prove 
a  good  petitioning  creditor's  debt.     But  this  was  after  a 
lapse  of  many  years,  when  all  the  witnesses  might  have 
been  dead,  and  the  petitioning  creditor  was  absent  or 
out  of  the  way.    It  would  be  monstrous  for  the  Court  to 
annul,  after  this  length  of  time,  merely  for  want  of  evi- 
dence of  a  good  petitioning  creditor's  debt.     Under  all 
the  circumstances  of  this  case,  as  the  petitioner  did  not 
think  fit  to  petition  in  the  first  instance,  I  say  he  has  no 
right  to  come  now,  and  claim  to  have  the  commission 


(a)  Qwere,  see  antcy  page  257,  where  Mvnk  states  he  did  not  owe 
Foiler  any  debt  when  the  commission  issued. 
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annulled,  on  the  footing  of  the  verdict  alone.     At  first  I         ]  887. 

felt  inclined  to  annul  if  the  bankrupt  would  have  indeui-         

nified  all  parties.  M^k/ 

In  the  matter 
of 
Sir  George  Rose:  —  There  is  no  complaint  against  the        Munk. 

official  assignee,  who  is  acting  with  kindness  to  the  bank* 
rupt,  and  does  not  draw  down  any  expense  upon  him. 
No  one  can  read  this  petition  and  not  pei*ceive  that  the 
idea  of  annulling  was  desperate.  I  admit  that,  if  the 
Court  is  satisfied  there  was  no  act  of  bankruptcy  or 
petitioning  creditor's  debt^  lapse  of  time  alone  is  not  a 
bar  to  annulling  J  but,  on  the  other  hand,  a  verdict 
against  the  commission  is  not  conclusive  as  to  annulling. 
This  is  an  application  in  1837  to  annul  a  commission 
issued  in  1824.  If  Munk  were  solvent,  perhaps  the 
Court  might  annul,  on  his  indemnifying  all  parties. 
The  objection  is,  that  there  is  not  a  valid  petitioning 
creditor's  debt.  On  the  face  of  the  proceedings  there 
appears  to  be  a  good  petitioning  creditor's  debt.  I  think 
he  did  right  in  bringing  an  action,  as  a  petition  to 
supersede  would  not  have  been  favourably  received. 
He  then  stood  by  till  1827,  when  he  did  present  a 
petition  to  the  Lord  Chancellor,  which  was  dismissed 
with  costs.  He  then,  in  1831,  applied  to  a  commis- 
sioner to  appoint  an  official  assignee.  I  do  not  think  the 
official  assignee  risked  too  much  in  going  to  trial,  instead 
of  applying  here  for  an  injunction  to  stay  the  action,  it 
being  my  opinion  that  the  verdict  ought  to  have  been  in 
his  favour.  In  1825  an  action  was  tried,  and  failed. 
That  fact,  coupled  with  the  application  for  an  official 
assignee,  would  have  sustained  an  injunction.  Thei*efore, 
assuming  the  verdict  to  be  quite  conclusive  as  against 
the  official  assignee,  yet  it  does  not  operate  conclusively 
in  this  Court.  This  petition  must  be  dismissed,  and 
with  costs. 

s  4 
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183T.  Mr.  Aytion  :  —  The  petition  ought  not  to  he  dismissed 

^  with  costs.     Tlie  bankrupt  is  uncertificated,  and   lias 

£x  parte  * 

MijNK.        been  successful  in  an  action  at  law  finding  his  commis- 
In  the  matter  gj^j^  invalid,  and  could  not  anUcipate  that  liis  petition 
MuNx.       here  would  be  considered  improper,  after  two  verdicts  in 
his  favour. 

Per  Curiam:  —  The  petition  must  be  dismissed  with 
costs.. 


C.  of  R.      Ex  parte  BROWN.— In  the  matter  of  ARMISTEAD. 

1837.        ]\f  jj  SWANSTON  applied  for  an  order  on  the  bank- 
to  order  the       mpt  under  6  Geo.  4.  c.  16.  s.  78.,  which  enacts  ^*  that 

«wu?e''i^n-  *'  s*^®"  ^  'a^^«^  for  ^'»e  Lord  Chancellor,  upon  the 
▼eyance  under  petition  of  the  assignees,  or  of  any  purchaser  from  them 
8.78.,  unless  he  of  any  part  of  the  bankrupt's  estate,  if  such  bankrupt 
▼aSdi^^the  ^^^^^  "^^  ^^y  ^^  validity  of  the  commission,  or  if  there 
^^  shall  have  been  a  verdict  at  law  establishing  its  validity, 

to  order  the  bankrupt  to  join  in  any  conveyance  of  such 
estate  or  of  any  part  thereof;  and  if  he  shall  not  execute 
such  conveyance  within  the  time  directed  by  the  order, 
such  bankrupt,  and  all  persons  claiming  under  him,  shall 
be  stopped  from  objecting  to  the  validity  of  the  con- 
veyance, and  all  the  estate,  right,  or  title  which  such 
bankrupt  had  therein  shall  be  as  effectually  barred  by 
such  order  as  if  such  conveyance  had  been  executed  by 
him.*' 

Mr.  AyriaUy  for  the  bankrupt,  stated  that  there  were 
several  objections  to  the  sale  and  conveyance. 

Per  Curiam :  —  The  only  ground  on  which  the  order 
asked  can  be  resisted  is,  that  the  bankrupt  contests  his 
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fiiit  Such  not  being  the  case  here,  the  order  is  quite  of  1837. 
course.  Costs  of  petitioner  out  of  the  estate.  If  the  — 
bankrupt  executes^  let  his  costs  also  come  out  of  the       Bkown. 

estate,  otherwise  reserve  his  costs.  I**  **'®  matter 

of 

AUICISTEAB. 


^porfe THOMAS  LAKE  yOUNGand  CHARLES     C.  of  R. 
MANN,  on  behalf  of  themselves  and  the  other  ere-    March  17, 

ditors.— In  the  matter  of  THOMAS  DODD  the     '^  J^» 

183*7 
younger. 

JN  May  1836  a  fiat  issued  against  Dodd  the  younger,  ItMcmsan 
and  the  petitioners  were  chosen  creditors  assignees,  and  cannot  bTwm^ 
A,  B.  Bdcher  was  appointed  oiScial  assignee.   In  August  P«"edtoeiecuto 
1837,  the  petitioners,  with  consent  of  a  meeting  of  ere-  ofdebtowiUioiii 
ditors,  agreed  with  T.  Dodd,  the  bankrupt's  father,  to  ^^i^^J^ 
sell  him  the  bankrupt*s  effects,  stock  in  trade,  debts,  and  i^^  ^°  *  «<»- 
securities,  for  500/.  cBtate. 

On  the  20th  of  August  the  petitioners  sent  to  Belcher ^  Q^uare,  as  to 
for  approval,  a  draft  conveyance  from  themselves  and  ^J|*J*^*'^ 
Iiimself  to  Dodd,  the  father.     This  draft  contained  the  party  to  con. 
following  common  declaration:  —  '^  And  for  the  better  amgneei? 
and  more  easily  getting  in,  recovering,  and  receiving  all 
and  every  the  said  debts,  securities,  and  effects,  it  is 
hereby  declared  and  agreed,  that  the  said  Young,  Mann, 
and  Belcher  shall  and  will,  at  all  times  hereafter,  at  the 
costs  and  charges  in  all  things  and  upon  the  reasonable 
request  of  the  said  T.  Dodd  the  elder,  his  executors, 
administrators,  and  assigns,  demand,  sue  for,  and  by  all 
reasonable  means  endeavour  to  recover  and  receive  all 
and  every  the  said  debts,  securities^  and  effects;  and  fur- 
ther, at  the  like  request,  costs,  and  charges,  do  and  per- 
form all  such  other  reasonable  acts,  deeds,  and  things  as 
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1837.        may  be  necessary  for  recovering  and  receiving  the  said 

debts^  securities,  and  eflects,  or  any  part  thereof,  so  that 

Young       for  the  doing  thereof  the  said  Youngf  Manny  and  Bdcher^ 

In"the"m*Tr  ^^  ^^^  ^^  either  of  them,  may  not  be  compelled  or  cora- 
of  pellable  to  go  or  travel  from  his  or  their  places  of  abode 

or  business  for  the  time  being/*  And  Dodd  the  elder 
covenanted  to  indemnify  Young,  Mann,  and  Bdcher  for 
all  acts,  &C.  done  in  pursuance  of  the  above  declaration. 
On  the  30th  of  August  Belcher  returned  this  draft  with 
the  following  observation :  <<  I  decline  being  a  party  to 
any  suit  for  the  recovery  of  the  debts,  &c.,  and  upon 
the  mere  personal  indemnity  of  ZXxM  senior;  in  other 
respects  I  do  not  object  to  the  deed/'  The  draft  was 
then  returned,  with  an  addition  authorizing  the  assignees 
to  require  an  indemnity  from  Dodd  the  elder  on  real 
estate  to  the  amount  of  300/.  before  they  acted  under 
the  declaration.  This  altered  draft  was  again  returned, 
with  a  statement  that  Belcher  *<  still  declines  executing 
the  proposed  assignment  as  so  standing.  The  utmost 
he  will  consent  to  is  to  allow  the  alterations  to  stand  as 
they  are,  with  an  insertion  of  a  proviso  that  no  use  be 
made  of  his  name  in  any  action,  without  his  previous 
consent  in  writing  upon  each  case  as  it  occurs." 

The  creditors  assignees  executed  the  deed,  but  Bd- 
cher refused.  The  commissioner  was  applied  to  (or  an 
order  on  Bdcher  to  execute  the  deed,  but  he  declined 
to  interfere. 

The  petition  prayed  that  Bdcher  might  be  ordered  to 
execute  the  assignment. 

Mr.  Swanston  and  Mr.  fV.  Lee  for  the  petition : — 
The  question  is,  whether  the  ofiScial  assignee  can  re- 
fuse to  execute  the  assignment  without  an  indemnity 
from  the  creditors  assignees?     [The  Chief  Judge:  — 
As  the  official  assignee  is  deprived  of  all  power  of  inler- 

5 
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fering  as  to  sales  (a),  can  he  interfere  as  to  the  contract        1837. 
for  sale  ?]     If  the  official  assignee  cannot  interfere  as  to      _ 
the  contract,  the  only  persons  who  can  make  contracts        Young 
are  the  creditors  assignees.     As  the  estate  is  vested  in  i''"*i"°**^*?/^' 
the  official  assignee  along  with  the  creditors  assignees  (6),  of 

he  is  a  necessary  party  to  any  conveyance  or  assignment;  ^^°* 

but  if  he  can  refuse  to  execute  conveyances  without  in- 
demnities, he  may,  in  practice,  suspend  all  sales  of  the 
bankrupt's  property.  Equity  would  compel  one  of 
several  trustees  to  execute  a  proper  conveyance,  thougli 
trustees  are  not  paid  officers,  as  the  official  assignee  is. 
But  it  is  contended  that  he  lias  become  party  to  the 
contract,  because  when  the  deed  was  sent  to  him  for 
execution  he  did  not  object  to  the  sale  or  the  contract ; 
he  merely  required  indemnity,  which  was  an  admission 
and  adoption  of  the  contract. 

The  general  opinion  of  conveyancers  is,  that  the  official 
assignee  need  not  \)e  party  to  contracts  by  the  assignees 
—  a  point  of  considerable  importance  to  be  settled. 
The  power  of  contracting  is  in  the  creditors  assignees 
alone,  though  the  official  assignee  must  join  in  the  con- 
veyance. The  question  is,  Can  the  creditors  assignees 
contract  to  sell  debts,  and  does  that  contract  bind  the 
estate  and  the  official  assignee?  If  so,  the  vendee  has 
a  right  to  a  valid  conveyance,  which  is  only  to  be  gotten 
by  the  official  assignee  joining*  On  an  assignment  of 
debts,  the  invariable  practice  is  to  give  the  purch&ser  a 
power  of  attorney  to  sue  in  the  name  of  the  assignor. 

One  trustee  cannot  demand  indemnity  from  another* 
The  purchaser  offers  real  security,  and  also,  in  a  sub- 
sequent letter,  offers  any  further  security ;  but  the  official 

(a)  1  &  2  W.  4.  c.  56.  s.  27.  H  confined  to  the  time  and  manner 
of  sale. 

(b)  1  &2W.  4.  C,56.  8.22. 
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1837.        assignee  insists  that  his  name  should  not  be  used  in  any 
•""~        action  unless  he  thinks  fit, 

Ex  parte 
You  KG 

irirmJtTcr       Mr.  J.  Bu89ett  and  Mr.  Bacon  for  the  official  assignee : 
of  —In  ex  parte  Little  (a)  an  assignee  who  had  sold  debts 

due  to  the  bankrupt  was  held  entitled  to  an  indemnity 
from  the  purchaser  against  the  costs  of  proceedings  to 
be  taken  by  the  purchaser  in  the  names  of  the  assignees 
to  recover  such  debts. 

The  Chief  Judge: 

I  have  heard  notliing  to  show  that  the  oiBcial  assignee 
has  committed  himself  to  any  personal  contract  lliere 
is  nothing  in  the  act  of  parliament,  nor  any  thing  in  the 
nature  of  the  office  itself,  which  compels  the  official  assignee 
to  concur  in  such  a  deed  as  the  present,  without  some 
indemnity,  as  to  which  there  must  be  a  reference.  If  the 
creditors  assignees  think  the  official  assignee  ought  to  be 
satisfied  with  Dodt%  indemnity,  they  ought  to  be  so 
themselves,  and  then  they  cannot  object  to  join  in 
indemnifying  the  official  assignee. 

I  am  not  now  called  upon  to  decide  how  far  a  contract 
by  the  creditors  assignees  alone  is  binding  on  the  estate. 
It  seems  Uiat  But  it  appears  to  me  that  no  such  contract  is  valid  unless 
the  assignees  the  official  assignee  joins.  If  he  be  not  a  necessary  party 
^li^'the^offi?'  ^  contracts,  why  are  the  estates  vested  in  him  ?  Whether 
ciai  assignee        we  could  oompel  the  official  assignee  to  execute  a  proper 

contract  is  a  question  not  now  before  the  Court ;  but  if 

the  official  assignee  is  a  necessary  party  to  contracts  I 

It  seems  that  if  should  think  that  if  the  creditors  assii^nees  entered  into 

the  assignees  ° 

enter  into  a  pro.  a  proper  contract,  and   the  official  assignee  refused  to 
5?e  oTurt  will     s'g°  ^^  ^'"S  Court  could  compel  him. 

compel  the  offi- 
cial assignee  to  • 
join  in  such 

*'''"^'^*  (fl)  Ux  jmrle  Liiile,  3  Molhtf  (Iri^h),  67. 
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Sir  John  Cross: — The  official  assignee  is  entiiled  to        1837. 
an  indemnity.     In  ex  parte  Evcms  {a)  this  Court  refused 
to  compel  an  official  assignee  to  join  the  other  assignees        Young 

in  a  Chancery  suit  without  an  indemnity.  and  another. 

^  "^  In  the  matter 

of 

Sir  G.  Bjose  s 

The  first  question  is  one  of  law,  whether  the  official 
assignee  is  entitled  to  any  indemnity  ?  If  so,  the  next 
point  is  one  of  fact,  whether  the  proposed  indemnity 
is  sufficient?  I  think  he  has  a  right  to  some  indemnity, 
and  that  there  should  be  a  reference  as  to  the  terms 
thereof.  It  was  formerly  not  an  unusual  order  to  refer 
to  the  master  to  settle  an  indemnity  on  behalf  of  the 
creditors  assignees ;  and  why  is  not  the  official  assignee 
entitled  to  the  same  privilege  ? 

If  the  official  assignee  is  to  be  considered  as  bound  by 
the  contract,  this  is  not  the  Court  to  enforce  specific  per- 
formance ;  but  the  official  assignee  is  no  party  to  the 
contract.     If  this  were  a  case  within  the  jurisdiction  in 
Chancery,  and  a  reference  were  ordered  to  the  master, 
he  would  settle  the  conveyance  without  any  regard  to  the 
contract;  he  would  order  the  official  assignee  to  join  in  the 
conveyance  as  a  necessary  party ;  therefore  I  think,  that  It  seems  that 
to  enable  the  Court  to  compel  the  official  assignee  to  join  compel  the  ofB- 
in  the  conveyance  he  need  not  be  party  to  the  contract.  IJJnj^i^'^^. 
But  the  question  now  before  the  Court  is  not  general,  «»<»>  though 

,,,_._.  .  not  party  to  the 

whether  the  official  assignee  must  sign  a  conveyance,  contract. 
but  whether  he  can  be  compelled,  without  indemnity,  to 
sign  an  assignment  of  debts^  to  recover  which,  actions  may 
be  brought  in  which  his  name  will  be  used.  In  case  of 
a  contract  to  sell  real  estates,  for  instance,  no  doubt 
equity  would  enforce  it,  and  compel  the  official  assignee 
to  sign  the  conveyance  as  a  necessary  party. 

(a)  Ex  parte  Evans,  I  Mont,  ^  Ayr,  470. 
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1 831.  Mr.  J.  Bmsell  and  Mr.  Bacon : — If  the  order  proposed 

'         is  to  be  made,  which  we  submit  it  should  not,  then  we 
JBx  parte  .  i    .  .1 

Young        ^^h  it  to  be  by  consent. 

and  another. 

In  the  matter 

of  Per  Qtriam : — Let  it  be  so. 

DODD, 

The  onler  was: — By  consent,  refer  to  the  registrar 
to  approve  of  a  proper  indemnity,  and  to  settle  the  form 
of  the  deed.  Reserve  further  directions  and  costs. 
Petition  to  stand  over  in  the  meantime,  with  liberty  to 
any  party  to  apply. 

Julff  15.  ^r*  Stoanston  this  day  mentioned  the  matter,  and 

stated,  that  since  the  order  the  intended  purchaser  had 
received  the  greater  part  of  the  outstanding  debts,  and 
therefore  did  not  desire  to  pursue  the  reference.  The  only 
question  then  is  as  to  costs,  and  it  is  agreed  that  all  costs 
shall  come  out  of  the  estate.  Mr.  Belcher  declines  to  act 
under  this  arrangement  till  it  receives  the  sanction  of  the 
Court. 

Sir  G.  Rose ;-— It  was  proper  to  mention  the  matter. 

Ordered. 
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Ex  parte  HOBHOUSE,  SHILLOTT,  and  LOW-     C.  of  R. 

DER,  Bankers In  the  matter  of  SAMUEL  and      Jan.  30, 

JOSEPH  MUNDY,  and  in  the  matter  of  GLASS.    ^^'^  |3, 

Ex  parte  GOWER  and  others.  —  In  the  matter  of     j^JL  y^  * 
SAMUEL  and  JOSEPH  MUNDY,   and  in  the        1837.' 
matter  of  GLASS.  c.»  a  ftetor, 

accepted  bills 
g^  drawn  by  ^. 

vJN  the  7th  of  March    1836  a  fiat    issued   against  and  ir.,  his 
Samuel  and  Joseph  Mundy^  and  the  petitioners,  Gower  der  an  agree- 
and    Timbrelif    were    chosen    creditors   assignees,   and  ^I!JIJ^*J>f*** 
Mr.  Johnson  was  appointed  the  official  assignee.     On  e^  "^^t  to 
the  11th  of  March  a  fiat  issued  against  Francis  Glass ,  should  be  secu- 
and    Jacomb  and   Ogden    were   chosen    the  creditors  m^ntof^e" 
assignees,   and  Mr.  Green  appointed  official  assignee.  ^^^^''  >uch  bills 
The  estate  of  Samuel  and  Joseph  Mundy  paid  a  dividend  a.  and  b.  into 
of  4*.,  and  the  estate  of  G/om  a  divideiid  of  5*.  6rf.  ^to\^l'7t 
Samtsel  and  Joseph  Mundy  were  clothiers  in  Bradford,  t^e«groement: 
and  Glass  was  their   factor  and  consignee  m  London,  t'.  became  bank. 
On  the  10th  of  September  1832  an  agreement  was  made  "^^^^  dit 
between  Samuel  and  Joseph  Mundy  and  Glass,  by  which,  5????"?*^  =    . 

'  ,  >     J  >    Held,  the  bank. 

after  reciting  that  Samuel  and   Joseph   Mundy   were  era  might  haro 
accustomed  to  consign  goods  to  Glass,  wlio  had  been  the  goods  ap-^ 

accustomed  to  sell  the  same,  and  to  make  advances  of  P^«{'n  pay- 
ment of  the 

money  and  to  accept  bills  for  Samuel  and  Joseph  Mundy,  bills  (a)»  and 
and  that  it  was  intended  to  continue  such  dealings,  it  Udance^dn. 
was  witnessed,  that  Samuel  and  Joseph  Mundy  did  pro-  ^^^^^1^^ 
mise  and  agree  with  Glass,  his  executors,  administrators,  Having  prored 
and  assigns,  that  be  should  have  a  charge  or  lien  upon  makes  no  dif. 
all   goods  which   theretofore  had  been   consigned  by  j^ex^unlS"^ 
Samuel  and  Joseph  Mundy  to  Glass,  and  which  remained  r^o  tatuo, 
unsold,  and  upon  the  monies  due  for  any  such  goods 
as  had  been  sold,  and  had  not  then  been  paid  for,  and 


(a)  See  Cazcnove  v.  Prevoit^  5  Bam,  ^  Aid*  7. 
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1837.        ^'^  upon  all  goods  wliicli  should  or  might  at  any  time 
■        or  times  thereafter  be  sent  or  consigned  by  them,  and 
1^'bhoose      upon  ^€  monies  for  which   the  same  should  be  sold  * 
and  others,     and  with  full  power  to  receive  all  such  monies,  and  give 
of  receipts  for  the  same.     Which  charge  and  lien  should 

MuNDY        extend  as  a  security  to  Glass,  his  executors,  administra- 
And  tors,  and  assigns,  for  all  monies  which  be  bad  already 

€x  parte  p^^jj  ^p  advanced,  or  should  thereafter  pay  or  advance, 
and  others,  to  or  for  or  on  account  of  Samuel  and  Joseph  Mundy, 
^of ^^  and  also  for  and  against  all  acceptances  or  other  liabili- 
MuKDY  ties  of  any  kind  whatever  which  he  had  already  given  or 
incurred,  or  which  he  should  thereafter  give,  to  or  for 
the  use  or  on  account  of  the  said  Samuel  and  Joseph 
Mundy.  Under  this  agreement,  goods  to  a  considerable 
amount  were  consigned  by  Samuel  and  Joseph  Mundy  to 
Glassj  who  accepted  bills  of  exchange  drawn  by  them; 
and  at  the  bankruptcies  Glass  had  accepted  bills  under 
the  agreement  amounting  in  the  whole  to  9,017/.,  which 
were  then  outstanding  and  bad  not  become  due ;  and 
Glass  had  received  quantities  of  goods  under  the  agree- 
ment, of  which  he  had  sold  a  considerable  portion,  and 
received  the  produce,  amounting  to  5,867/.;  but  a  lai^^ 
quantity  of  the  goods  remained  in  the  hands  of  Glass 
unsold.  These  last-mentioned  goods  bad  since  been 
sold  by  the  assignees  of  Glass,  without  prejudice ;  and 
the  petitioners  had  been  permitted  to  retain  out  of  the 
produce  the  sum  of  3,1.50/.,  being  the  difference  between 
9,017/.,  the  amount  of  the  outstanding  bills,  and  the 
5,867/.  received  by  Glass  before  his  bankruptcy.  All 
the  bills  were  proved  by  the  holders  under  both  the  fiats, 
and  the  3,150/.  was  in  the  hands  of  the  assignees  of 
GhsSf  subject  to  the  decision  of  the  questions  which 
had  arisen.  At  the  bankruptcies,  Henry  Wiiliam  Hob^ 
home,  Johnson  Shilloil,  and  Charles  Lowder,  of  Bradford, 
bankers,  were  holders  of  several  of  these  bills,  deposited 
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with  them  by  Samuel  and  Joseph  Mundy,  and  entered  1837. 

^hort  in  their  accounts,  and  upon  which  account  11,190/.  ^"^ 

was  due  to  them  from  Samuel  and  Joseph  Mundy  at  their  Hobhouse 

bankruptcy  ;iand  Hobhouse  and  Co.  proved  for  1 1,190/.  ^^^^^^^^  ^ 

against  Samuel  and  Joseph  Mundy^  and  they  also  proved  of 

the  amount  of  the  bills  held  by  them  against  GUlss.  andothm. 

Hobhouse  and  Co.  claimed  that  the  3,150/.  was  applica-  And 

ble  to  the  payment  of  such  bills  amounting  to  9,017/.,  Gowrk 

and  they,  as  the  holders  of  such  bills,  claimed  to  receive  ,  *"?  others. 

.    .  .  rm  -  r  ^  In  the  matter 

1,870/.  as  their  proportion.     The  assignees  of  Samuel  of 

and  Joseph  Mundy  insisted    that  such   last-mentioned     and  others. 

sum  and  also  the  residue  of  3,150/.  ought  to  be  paid 

over  to  them,  as  part  of  the  estate  of  Samuel  and  Joseph 

Mundy,  and  therefore  presented  a  petition  praying  that 

it  might  be  declared  that  the  goods  which  remained 

unsold,  and  also  the  produce  of  so  much  of  the  goods 

sold  previously  to  the  said  bankruptcy  as  was  afterwards 

received  by  the  assignees  of  Glass,  belonged    to    and 

formed  part  of  the  estate  of  Samuel  and  Joseph  Mundy  ; 

and  that  the  3,150/.  might.be  paid  to  the  petitioners  as 

part  of  such  estate ;  and  that  Hobhouse  and  Co.  might 

repay  the  petitioners  the  1 ,870/. ;  and  that  the  assignees 

of  Glass  might  repay  to  the  petitioners  the  residue  of  the 

3,150/. ;  the  petitioners  undertaking  to  indemnify  the 

estate  of  Glass  against  all  paymenU  which  should  be 

made  thereout  in  respect  of  the  bills  to  any  amount 

exceeding  5,867/. 

The  petition  of  Messrs.  Hobhouse  and  Co.  stated,  that 
Hobhouse  and  Co.  were  the  bankers  to  Samuel  and  Joseph 
Mundy,  and  had  received  from  them  seven  of  the  bills 
drawn  by  Samuel  and  Joseph  Mundy  upon  and  accepted 
by  Glass,  for  sums  amounting  together  to  5,S20L,  which 
were  not  due  at  the  bankruptcies,  and  six  other  bills, 
making  together  1,765/.  dr-awn  by  Glass,  upon  and  ac- 
cepted by  other  parlies,  by  him  indorsed  to  Samuel  and 
Vol.  III.  T 
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1837  •       Joseph  Mundj/,  and  by  tbem  indorsed  and  delivered  to  the 
^  petitioners.  Hobhouse  and  Co.    All  these  bills,  amount- 

Ex  parte       * 

Hobhouse      ing  to  8,1882.,  had  been  delivered  to  the  petitioners^  Hcb- 

ln*°the  ^matter  ^^^^^  *"^^  ^®'»  ^y  ^^  ^"  account  o(  Samuel  and  Joseph 
of  Mundy.    They  were  all  dishonoured.    Hobhouse  and  Co. 

and  others.     ^^^  ^^^^  ^^^  Other  bill,  so  accepted  by  Glass^  for  ML  10«., 
And  which  they  discounted  for  one  Smithy  who  indoi'sed  it. 

ex  parte 

GowER  That  the  course  of  dealing  between  Hobhouse  and  Co. 

In'^the^^mattcf  ®"^  Samuel  and  Joseph  Mundy  was,  that  in  June  and 

of  December^  every  year,  the  banking  account  was  balanced, 

and  others.     ^"^  interest  allowed  on  each  side  on  all  monies  received 

or  paid,  Hobhouse  and  Co.  taking  commission  on  their 

payments. 

That  all  undue  bills'received  by  Hobhouse  and  Co.  from 
Samuel  and  Joseph  Mundy  were  at  first  entered  short ; 
but  at  every  half-yearly  settlement  the  amount  of  bills 
then  due,  after  allowing  for  the  time  they  had  to  run, 
was  calculated  as  cash,  and  placed  to  the  credit  oi^Samuel 
and  Joseph  Mundy  at  the  commencement  of  the  next 
half  year's  account,  and  interest  was  allowed  them  from 
that  time.  A  settlement  took  place  at  the  end  of  Decern^ 
ber  1835,  and  was  acquiesced  in  and  agreed  to  by  Samuel 
and  Joseph  Mundy.  This  was  the  last  settlement,  the 
bankruptcy  being  in  March  following. 

That  Hobhouse  and  Co.  well  knew  the  connexion  in 
business  of  Samuel  and  Joseph  Mundy  with  Glass^  and 
had  given  credit  to  them  to  a  greater  extent  than  they 
would  otherwise  have  done,  in  consequence  of  the  repre- 
sentations of  Glass^  and  on  the  security  of  the  bills,  on 
which  the  petitioners  relied  as  representing  goods.  The 
petition  prayed,  that  Hobhouse  and  Co.  might  be  declared 
entitled  to  the  benefit  of  their  proportion  of  the  3,150£, 
whether  under  the  agreement  before  stated  or  under  the 
general  lien  and  rights  of  Glass,  without  any  reduction 
of  the  proofs  against  Glass  or  Samuel  and  Joseph  Mundy; 
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and  that  the  assignees  of  botli  estates  might  pay  to  Hob' 
house  and  Co.  the  dividends,  without  any  reduction  on 
account  of  the  receipt  by  them  of  any  portion  of  the 
3,150/.  5«.  lOrf.,  and,  as  respected  the  estate  of  Samuel 
and  Joseph  Mundy^  without  any  reduction  of  any  of  the 
bills  received  from  them  or  on  their  account  bv  the 
petitioners,  and  paid  in  full  by  other  parties  thereto. 

This  day  the  petition  ex  parte  Hobhouse^  which  alone 
bad  then  been  presented,  came  on  to  be  heard.  It  stated 
that  the  matter  had  been  submitted  by  agreement  of  the 
parties  to  the  judgment  and  decision  of  Mr.  Merrivale 
and  Mr.  Evans^  the  commissioners  under  the  two  fiats ; 
but  the  affidavits  were  contradictory,  and  not  distinct  as 
to  precisely  what  had  been  submitted  to  the  commis- 
sioners, and  what  their  decision  was.  After  much  dis- 
cussion at  the  bar,  the  Court  decided,  that,  as  the  matter 
had  been  left  to  the  commissioners,  the  petition  should 
stand  over,  and  the  two  commissioners  be  required  to 
certify  what  their  decision  was. 


1837. 

Ex  parte 

HOBHOUSE 

and  others. 

In  the  matter 

of 

Mdndy 

and  others. 

And 
ex  parte 

Go  WEB 

and  others. 

In  the  matter 

of 

MaNDY 

and  others. 

Jan,  30, 
1837. 


This  day  the  petition  was  mentioned  again.  It  was 
stated  at  the  bar,  that  Mr.  Commissioner  Merrivale  was 
willing  to  certify  to  the  Court  what  his  decision  had 
been,  if  Mr.  Commissioner  Einms  would  join  in  the  certi* 
ficate,  but  he  would  not,  though  he  had  expressed  some 
intention  to  communicate  verbally  with  the  Court. 


March  23, 
1837. 


The  Chief  Judge  : — Respect  to  the  commissioners 
induced  this  Court  to  wish  for  their  certificate  as  to  what 
their  decision  was.  If  a  certificate  is  not  furnished  their 
decision  must  be  collected  from  affidavits. 


Sir  George  Bose : — AH  parties  desire  to  proceed  upon 
the  foundation  of  the  commissioners  decision,  which  is 
the  best  and  cheapest  course.     Respect  towards  the  com- 
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1837.  missioners  requires  this  Court  to  act  on  their  certificate 

only.     If  in  Chancery  it  is  sought  to  ascertain  what  a 

HoBHODSE  master  has  done,  his  report  or  certificate  alone  is  listened 

and  others,  iq  unless  it  appears  that  it  requires  explanation,  or  to  be 

In  the  matter       \  i  u  •  j  •  •     j        a.. 

of  varied,  ivhen  other  evidence  is  received.      Ihe  same 

MuNDY        course  should  be  pursued  in  this  Court.     If  the  commis- 
and  others.  *^ 

And  sioners  will  not  certify,  we  must  altogether  put  out  of 

*G(mKR^  question  what  they  have  done.     If  the  certificate  could 

and  others,  be  procured  it  would  be  far  better,  but  from  what  I  now 

of  hear,  I  apprehend  that  must  be  despaired  of.    If  the  com* 

MuNDY       rnissioners  will  not  assist  the  Courts  it  is  the  very  first 
and  others.  -^ 

time  it  ever  was  refused. 

Per  Curiam : — Let  the  petition  stand  over,  and  let  the 
assignees  of  Mvndy  present  a  cross  petition,  and  let  the 
matter  be  argued  without  reference  to  any  decision  of 
the  commissioners. 

June  6,  I'l^^s  ^^y  ^^^  petition  of  ex  parte  Hobhouse  and  the 

1837.        cross  petition  ex  parte  Gawer  came  on  for  argument. 

Mr.  Swanston  and  Mr.  N.  ElUson  for  ex  parte  Hob- 
house: — The  relief  asked  is  within  exports  Waring  (a), 
Hassall  v.  Smithers  (6),  ex  parte  Smith  (c),  and  ex  parte 
Prescott  (d)  ;  and  the  burden  lies  with  the  other  side  to 
prove  that  ex  parte  Waring  (a)  is  not  a  precedent  in 
this  case.  Even  if  it  were  not,  the  petitioners  would  be 
entitled  to  what  they  ask,  there  being  a  fund  specifically 
set  apart  to  answer  the  bills. 


(fl)  Ex  parte  Waring,  1 9  Vet.        (4)  Haudl  v.  Smithers^  1 2  Vet. 
544.     S.C.   2  Rote,   182.     S.C.     119. 

2  Gl.  4-  J.  404,  S,  P.     Ex  parte        (c)  Ex  parte  Smith,  2  Deo.  S{ 
Rowton,  I  Rote,  15.    S.C.  17  Vet^     Ck.  579. 

431 .  (rf)  Ex  parte  Prctcott,  1  Mont 

Sf  Ayr,  316. 
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Mr.  BeiAell  and  Mr.  L.  Wigram  For  the  assignees  of       1837. 

S.  and  «/.  Mundy :  —  

Three  questions  arise  on  these  petitions.   Firsts  Whe-     Hobhouse 

ther  the  decision  of  the  commissioners  is  not  conclusive.  ,  ®"?  others. 

In  the  matter 

Second^  As  to  the  appropriation  of  the  particular  funds  of 

to  the  claim  of  the  bill-holders,  as  to  which  it  is  clear  ai^othersi 

there  can  be  no  equity  beyond  that  allowed  in  ex  parte  •^n<l 

Waring,  (a)     The  agreement  must  stand  as  between  GcmEa^ 

Gla»8  and  Mundy.     Hobhouse  and  Co.  have  no  equity  .  *"^  others. 

^    .  ^     "^   In  the  matter 

tnerely  qua  bill-holders ;  and  from  what  Lord  Eldon  says  of 

in  ex  parte  Waring  (a)  their  claim  is  through  Glass  ^"^^ 
only,  and  the  assent  of  Mundy  was  necessary  to  give 
them  any  further  claim.  Thirds  Does  ex  parte  Waring  (a) 
support  the  claim  of  Hobhouse  and  Co.  ?  It  has  been 
ai^ed  that  the  assignees  of  Mundy  must  take  this  case 
out  of  ex  parte  Waring  (a) ;  so  far  from  that,  we  insist 
that  ex  parte  Waring  (a)  is  conclusive  in  our  favour. 
The  marginal  note  of  that  case,  in  2  Bosey  182,  is:  — 
^  A  holder  of  a  bill  of  exchange  has  no  lien  on  property 
deposited  by  the  drawer  with  the  acceptor,  to  cover  the 
liability  of  the  latter  in  respect  of  his  acceptance ;  but  at 
the  bankruptcy  of  the  drawer  and  acceptor  the  arrange- 
ment of  the  property  between  the  two  estates  may  indi- 
rectly render  such  an  equity  available  " ;  and  the  Chan- 
cellor, declaring  that  the  holder  had  no  claim  propria 
Jure,  decides  in  his  favour  on  the  ground  of  certain 
equities  existing  between  the  two  estates  of  the  drawer 
and  the  acceptor. 

How  then  are  the  facts  of  the  present  case  ?  Glass, 
before  his  bankruptcy,  had  received  enough  to  cover  all 
the  acceptances,  and  his  assignees  now  have  in  hand 
3,000/.,  subject  to  the  present  claim.     The  only  dis- 


(fl)  Ex  parte  Waring,  19  r«.  544,    S.C.  2  Rose,  182.   S.  C.  2  67. 
4-  7.  404. 
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1837.        tinction  between'this  case  and  ex  parte  Waring  (a)  then 

IS,  that  in   ex  parte  Waring  (a)   the  whole  fond  was 

HoBiK>u8B      disposable;  here  only  3,000/.  can    be  affected  by  the 

and  others,     order  of  this  Court.     And  it  is  contended,  that  accord- 
In  the  matter 

of  ing  to  ex  parte  Waring  (a)  no  part  of  the  fund  can  be 

and  others  touched  unless  the  whole  is  applicable  in  payment  of 

And  the  demand ;  otherwise  equity  would  not  be  done.     In 

IqoweV  ^''  the  cases  there  was  but  one  specific  deposit :  only  one 

and  others,     fund.     In  ex  parte  Waring  (a)  Lord  Eldon  proceeds 
In  the  matter 

of  upon  the  state  of  circumstances  as  it  stood  before  the 

^"  th^  bankruptcy,  and  transferred  the  then  existing  equity  to 
the  bill-holders.  Suppose,  in  the  present  case,  a  bill 
filed  before  bankruptcy  as  to  the  right  of  Mundy  to  have 
back  3,000/.  The  answer  of  Glass  would  be,  «  No ;  I 
have  an  equity  that  the  3,000/,  should  be  applied  to  in- 
demnify me  against  the  acceptances ;''  to  which  the  reply 
would  be,  '<  If  you,  Glass^  insist  on  the  benefit  of  the 
agreement  as  to  this  3,000/.,  you  must  bring  into  account 
the  6,000£,  money  already  received  by  you." 

Sir  George  Rose :  —  In  cases  like  the  present  the  fund 
in  equity  does  not  belong  to  either  of  the  bankrupts^  but 
to  third  parties. 

Mr.  J.  Russeli,  with  whom  was  Mr.  O.  Anderdon^  for 
the  assignees  of  Glass^  was  stopped  by  the  Court 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross :  —  Does  Hobhouse  and  Co.  claim  in 
right  of  GlasSy  or  not  ? 


(tf)  Ex  parte  Waring,  19  Vet,  344.   S.C.  S  Rote^  182.  S.  C.  S  Gt. 
i  J.  404. 


I 


CASES  IN  BANKRUPTCY.  277 

Mr.  Swamton :  —  The  theoretical  and  practical  views        1837. 

are  somewhat  different.     I  ask  an  order  in  favour  of  the         

petitioners,  on  the  authority  of  the  decided  cases.     If  it     Hobhousk 

were  necessary  to  consider  the  principle  of  the  order,  I  ,  *^"*f  other*. 
,       ,-  /         _  .  .  I;  _,,         ,  '       In  the  matter 

should  not  depend  on  the  equity  of  Glass^  but  on  an  of 

independent  equity,  and  should  insist  that  the  right  of    and  oth  ^ 
Hobhouse  and  Co.  is  an  independent  element;  but  I  am         And 

not  called  upon  to  consider  the  principle.  ^Gowrk 

and  others. 

Sir  George  Rose : — The  principle  is,  that  by  the  bank-  of 

rupt(7  ®^  hoih  parties  a  security  is  created,  and  made        ^*^fh  ^ 
available  ibr   the   creditors,   who   without  bankruptcy 
would  have  no  such  security. 

llie  Chief  Judge  :  —  In  deciding  this  question,  two 
points  should  be  laid  aside.  Firsts  the  supposed  decision 
of  the  commissioners ;  second,  the  alleged  right  of  the 
bill-holders  under  any  contract  with  Glass*  It  is  ad- 
mitted that  the  commissioners  had  no  jurisdiction,  save 
by  the  submission  of  the  parties ;  and  the  parties  differ 
as  to  the  amount  of  the  submission,  and  of  the  decision 
itself.  It  is  disputed  whether  the  question  as  to  reduc- 
tion of  proof  was  submitted  and  decided }  and  there  is 
no  evidence  to  show  the  nature  of  the  submission,  or  the 
amount  of  the  decision.  The  question  thus  comes  fresh 
before  this  Court.  The  evidence  is  not  so  full  as  might 
be  wished  on  one  point;  viz.,  whether  there  was  any 
agreement  that  Hob/umse  and  Co.  were  to  have  the 
benefit  of  Glasses  agreement.  There  is  some  loose  evi- 
dence of  some  conversation  to  that  effect,  but  there  is  no 
evidence  of  any  actual  contract  that  the  bills  should  be 
held  by  Hobhouse  and  Co.  as  security.  The  real  ques- 
tion then  becomes.  What  were  the  rights  and  liabilities  of 
the  two  estates?  It  being  admitted  that  the  bill-holders 
have  no  original  claim,  their  rights  must  depend  on  the 
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1837.        mutual  rights  of  the  respective  estates.     Now,  so  great 

-"""         would  be  the  difficulty  of  arranging  all  the  equities  be- 

HoBHODSE      tween  parties  in  cases  like  the  present,  that  the  rule  is,  to 

and  others,     jp^j^  ^^  ^j^g  position  of  the  parties  at  the  moment  of  the 
In  the  matter  *^  "^ 

of  bankruptcy,  as  Lord  Eldon  does  in  ex  parte  Waring,  (a) 

and  others      ^^hat  then  were  those   mutual  rights?     Glass,  being 

And  factor  for  Mundy^  receives  goods  for  sale,  some  of  which 

Gc^Ktt^       were  sold  at  the  bankruptcy;  others  were  still  in  his 

and  others,     hands.     At  the  same  time  he  was  under  acceptances  for 

In  the  matter    _  -      ,    ^  ,  .  .  11^,         111 

of  Mundy  for  9,000/.,  and  it  was  agreed  that  Glass  should 

d^^th^  retain  both  the  goods  and  their  proceeds  as  security  for 
all  such  acceptances,  and  other  liabilities.  At  the  bank- 
ruptcy, therefore.  Glass  had  a  legal  lien  on  the  goods 
and  proceeds  to  the  extent  of  his  acceptances ;  and  Mundy 
had  no  right  to  withdraw  the  goods,  or  claim  the  pro- 
ceeds, till  the  demand  of  Glass  was  satisfied,  after  which 
Mvndy  had  a  right  to  any  thing  in  the  hands  of  Glass. 
The  bill-holders  had  a  right  of  action  against  both  Glass 
and  Mundy  J  but  no  lien,  legal  or  equitable,  on  the  pro- 
perty in  the  hands  of  Glass.  Both  Glass  and  Mundy 
having  become  bankrupt,  their  respective  estates  are  to 
be  distributed ;  and  the  first  question  is.  What  were  the 
mutual  rights  of  property  between  them?  Glass  had 
property  to  an  amount  more  than  sufficient  to  cover  his 
acceptances,  and  to  that  the  assignees  of  Mundy  would 
be  entided;  but  how  is  the  9,017/.  to  be  appropriated? 
The  assignees  of  Mundy  could  not  recover  that  sum 
from  the  assignees  of  Glass  without  relieving  his  estate 
from  the  demands  of  the  bill-holders,  while  the  assignees 
of  Glass  could  not  appropriate  the  amount  to  the  general 
creditors  of  Glass^  as  it  was  in  his  hands  for  a  specific 
purpose,  that  is,  to  pay  the  bills.     If  no  bankruptcy  had 


(a)  Ex  parte  Waring,  1 9  Vet,  544,    S.C.  2  Rose,  182.   S.  C.  2  GL 
S>i  J.  404. 
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occurred,  Glass  would  have  paid  the  bills  as  they  became  1837. 
due;  but  the  bankruptcy  intervened,  and  then  the  bills  — — 
became  payable  instanter  out  of  the  fund  appropriated      HoBm)usE 

for  that  purpose.  And  Hobkouse  and  Co.  may  rely  upon  .  ^"^  others. 
^      ^  -^        -^     '^        In  the  matter 

the  right  of  Mundy  to  demand  that  the  bills  should  be  of 

paid  by  Glass  out  of  funds  in  his  possession  for  that  and  others, 

specific  purpose.    This  is  the  doctrine  supported  by  ex  And 

parte  Waring  (a)  and  other  cases ;  though  the  decision  Gowjsb^ 

in  ex  parte  Waring  was  carried  further  than  necessary,  ,  *"?  others. 

.    ^         .  1*.       1       TT  1       .    ,  V    In  the  matter 

as  an  indemnity  was  offered.     Here  the  indemnity  is  of 

confined  to  3,000/.,  and  therefore  the  Court  is  not  an^othcrs. 
required  to  go  so  far  as  ex  parte  Waring  (a) ;  the  prin- 
ciple of  that  case  appears  to  be  this,  that,  as  before 
and  at  the  bankruptcy  Bxacken  could  not  take  the  secu- 
rity out  of  the  hands  of  Brickwood  without  paying  the 
bills  then  due,  so,  after  bankruptcy,  his  assignees  could 
not  claim  the  property  without  appropriating  it  in  the 
same  manner.  If,  as  stated  in  the  petition  of  Hobhouse 
and  Co.,  the  whole  balance  due  from  Glass  and  Mundy 
was  3,000/.,  and  if  Glass  had  not  any  goods  beyond  the 
value  of  3,000/.,  then  their  position  would  have  been 
different,  as  against  the  petitioner  Hobhouse.  The  assig- 
nees of  Glass  might  be  entitled  to  keep  the  amount  as 
an  indemnity  for  dividends,  and  therefore  say,  <<  We  will 
not  hand  over  3,000^,  as  then  we  shall  have  5,000/. 
chargeable  on  our  estate,  which  we  may  hereafter  be 
called  upon  to  pay."  But,  in  fact,  GlasSj  before  the 
bankruptcy,  had  received  more  than  sufficient  to  cover 
the  bills,  and  then  Mundy  might  compel  Glass's  assig- 
nees to  pay  the  bill-holders,  and  in  so  doing  consists  the 
whole  right  of  Mundjfs  estate,  save  to  the  surplus  in  the 

(fl)  Ex  parte  Waring,  19  Vet.  344.   S.C.  2  Rote,  182.   S.C.  2  GL 
4f  J.  404. 
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1837.  hands  of  Glass  after  paying  the  bills.     The  bill-holders 

"  desire  both  to  keep  the  property  and  to  retain  their  two 

HoBHousE  proofs,  which  is  not  less  inconsistent  with  justice  than 

I  wh  ^^**^?t  wit'^  ^^^  riiJcs  of  practice  in  bankruptcy.     The  right  of 

of  Mundy  was    to    have    the    goods    or    their    proceeds 

and  others,  app'^ed    to    pay   the   bills,   amounting   to   9,0 17i     It 

And  appears  to  me,  that  there  is  no  question  but  the  proof 

GowER  should  be  reduced  as  to  Mundy's  estate.     It  appeared  to 

and  others,     m^   ^j  g^gt    jjujt  more  difficulty  existed  as  to  reduciniF 

In  the  matter         ^  .  "^  ® 

of  the  proofs  against  the  estate  of  Glassy  because  then  the 

and^'th^*       estate  of  Mundy  would  have  reason  to  complain ;  but 
that  involves  a  question  which  must  not  be  allowed  any 
influence,  viz.,  What  will  be  the  comparative  amount  of 
dividend  paid  by  the  estate  o(  Glass  and  that  of  Mundy  f 
This  property  wns  in  the  hands  of  Glass  to  pay  die 
acceptances.     If  solvent.  Glass  would  have  a  right  to 
reduce  the  debt  against  him  by  so  doing.   Then  the  bank- 
ruptcy having  intervened,  the  money,  instead  of  being 
paid  in  discharge  of  the  bills  first  falling  due,  should  be 
equally  distributed  among  all  the  bill-holders.    Then, 
before  Hothouse  and  Co.  can  prove  against  Glass^  they 
should  reduce  the  amount  of  their  debt  by  what  they 
receive  under  such  distribution.     Their  having  been  ad- 
mitted to  prove  the  whole  debt  makes  no  difference. 
Therefore  the  proof  of  the  bill-holders  should  be  reduced 
by  the  amount  received  of  the  3,000/.     I  believe  the 
Court  are  not  agreed  as  to  the  order ;  if  so,  the  matter 
will  be  again  mentioned.     At  present  it  appears  to  me 
that  the  order  should  be,  that  the  assignees  of  both 
estates  are  entitled  to  reduce  the  proofs  against  their 
respective  estates  by  the  amounts  received  severally  by 
each  bill-holder. 

Sir  JbAn  Cross  took  time  to  consider  his  judgment. 
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Sir  George  Rose : — This  question  would  appear  to  me  1837. 

to  depend  upon  settled  rules  of  practice,  save  for  a  small  

and  nice  distinction  to  which  1  shall  presently  refer.  Hobhovsr 

Since  ex  parte  Waring  (a)  the  Courts  specifically  apply  •"^  others. 

the  proceeds  of  property  bound  to  indemnify  a  particular  of 

party  or  fulfil  a  particular  purpose.      If  both  parties  ^^^  others 

become  bankrupt,  the  Court  equitably  attaches  on  the  And 

propeity  the  trusts  which  the  parties  themselves  are  pre-  Gower 

vented  from  carryinff  into  execution.     Touching:  the  re-  ,  *°1  others. 

jr    .«  t  In  the  matter 

duction  of  the  proofs^  if  there  had  been  9,017/1  worth  of  of 

outstanding  bills,  and  9,017/.  in  the  hands  o(  Glass,  to  be     amf  other*. 

appropriated  in  discharge  of  such  bills,  not  a  moment's 

doubt  could  exist.    The  regular  course  would  be,  to  apply 

for  distinct  accounts,  with  liberty  to  enter  a  claim.    It  has 

been  argued,  that  a  distinction  arises  from  the  fund  being 

unbroken,   and   that  the  fact  created  a  legal  question 

altogether  new.     On  referring  to   the  authorities,  I  do 

not  find  such  to  be  the  case.     Thut  very  distinction  was 

endeavoured  to  be  created  in  ex  parte  Parr,  (a)     It  is 

material,  as  regards  the  proof,  to  ascertain  what  was  the 

quality  of  the  possession.    The  right  of  Hobhouse  and  Co. 

is  not  founded  on  any  personal  contract,  but  a  right 

which  arises  in  bankruptcy  only,  and  is  therefore  to  be 

governed  by  equitable  rules.     Subject  to  the  judgment 

of  Sir  John  Crossj  I  am  of  opinion  that  the  order  should  be 

a  declaration  that  the  proceeds  are  held  for  the  benefit  of 

the  petitioners  jEToMoti^e  and  Co.,  and  that  the  proof  should 

be  allowed,  subject  to  deduction  for  the  amount  received. 

The  following  judgment  was  this  day  delivered  by  Sir     July  17, 
John  Cross:—  ^®^'^- 


(/?)  Ej  parte  Waring,  1 9  Ves.  344.    S.  C.  2  Rose,  182.    S.  C.  S  Gl. 
i  J.  404. 

(A)  Ex  parte  Parr,  Buck,  191. 
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1837.  Sir  John  Cross  : — When  this  case  was  heard  we  were 

Ejc  varte      ^'^^  ^^^^  '^  ^^^  ^^^  admit  of  a  moment's  hesitation,  as  we 

UoBuouas      had  nothing  to  do  but  to  follow  the  precedent  in  ex  parte 

In  the  matter   Waring  (a),  as  had  been  already  done  on  two  or  three 

,  of  similar  occasions.    It  did  not  then,  however,  appear  to  me 

MuNDY  -  - 

and  Others,     that  this  would  be  doing  justice  between  these  parties, 
^"^  and  I  therefore  wished  to  have  an  opportunity  of  carefully 

Gow£R        comparing  the  facts  of  this  ca^e  with  those  of  the  former 
ln*"the^'matter  decisions,  to  ascertain  if  any  material  distinction  could  be 
of  found  between  them.     Two  points  are  established  on  the 

and  others,     authority  of  those  cases :  Fii*st,  that  the  acceptor's  right 
of  lien  in  the  property  in  question  is  not  altered  by  his 
bankruptcy ;  and,  secondly,  that  the  bill -holders  have  no 
such  right,  unless  it  accrue  to  them  as  the  necessary 
result  of  an  equitable  adjustment  between  the  two  estates 
of  the  drawers  and  the  acceptor.    Now,  as  between  tliose 
two  parties  themselves,   matters  stood  thus :  bills  were 
drawn  and  accepted  for  about  9,0002.,  and  effects  to  the 
full  amount  were  placed  at  the  disposal  of  the  acceptor, 
and  he  alone  was  bound  to  pay  the  whole,  and  to  indem- 
nify the  drawers.     But  instead  of  that,  and  in  violation 
of  their  contract,  he  appropriated  about  6,000/.  to  his 
own  use,  and  was  insolvent,  and  could  give  no  indemnity 
to  the  drawers  against  their  liability  to  pay  the   6,000/. 
twice  over.     It  is  in  this  state  of  things  the  question 
arises,  whether  the  drawers  can  reclaim  the  residue  of 
their  effects,  or  tiie  acceptor  shall  retain  it  for  his  own 
indemnity,  notwithstanding  his  default,   and  bis  utter 
inability  to  indemnify  the  drawers.     Were  this  a  new 
case  I  should  be  inclined  to  think  the  acceptor  had  no 
such  right,  nor  consequently  the  bill-holders,  and  that 
the  property  in  question  should  be  distributed  equally 

(a)  Em  parte  Waring^  19  Vet.  344.   S.  C.  3  Rote,  182.   S.  C.  2  GL 
<%/.  404. 
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among  them  and  all  the  other  creditors  of  the  drawers  1837. 

according  to  the  general  rule  in  bankruptcy.     Ex  parte  — 

Waring  {a)  is  admitted  to  have  introduced  for  the  first  H 'bhoose 

time  a  new  and  anomalous  principle  of  equity,  adopted  .  ®"^  othere. 

by  Lord  Eidon  after  six  months  consideration  ;  at  last,  as  of 

he  saidj  not  with  much  confidence  in   his  own  opinion,  and  othere. 

But,  as  I  cannot  find,  after  a  careful  examination,  any  And 

material  distinction  between  the  facts  of  that  and  of  the  %owe1 

present  case,  I  feel  it  to  be  my  duty,  however  reluctantly,  ^^^  othere. 

to  acquiesce  in  that  decision,  and  to  concur  in  declaring  of 

the  exclusive  right  of  the  bill-holders  to  the  3,000^  in  ^n^^^J^ 
dispute  between  the  parties.     But  the  proofs  must  be 
reduced  in  respect  thereof,  as  was  done  in  Part's  case  (A), 
one  of  those  to  which  I  have  adverted. 

The  Chief  Judge  and  Sir  George  Rose  did  not  add 
any  thing  to  their  former  judgments. 

The  following  order  was  made : — 

Declare  the  petitionei*s  (Hobhouse  and  Co.),  as  holders 
of  the  bills  drawn  by  S.  and  J.  Mundy  and  accepted  by 
Glass^  are  entitled  to  participate,  pro  rata,  in  the  fund  in 
question  (3,150/.),  and  to  prove  the  balance  only  of  such 
bills  against  the  estates  of  5.  and  J.  Mundy  and  Glass^ 
HdbhouM  and  Co.  undertaking  to  abide  by  the  order  of 
the  Court  as  to  the  application  of  any  other  bill-holder 
similarly  circumstanced.     The  costs  of  Habhouse  and 
Co.  out  of  the  fund  in  question,     llie  costs  of  the 
assignees  out  of  their  respective  estates,  (c) 

(a)  Ex  parte  Waring,  19  Vet.  cided?  The  following  is  the  con- 
549.  B.C.  2  Rote,  182.  S.  C.  elusion  of  Lord  Eldonh  judg- 
2  GL  6^  J.  404.  ment,  as  reported  in  2  GL  4*  J* 

(b)  Ex  parte  Parr^  Buck,  191.  416. 

(c)  QiMPrff,  Whether  ex  parte        '*  On  the  best  consideration  I 
Waring  was  not  erroneously  de-    have  been  able  to  give  to  the 
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C.  of  R.  HER  MAJESTY'S  WARRANT. 

July  18,  This  day  Her  Majesty's  warrant   was  read,  autlio- 

1837  . 

rizing  any  one  or  more  of  the  judges  of  the  Court  of 

Bankruptcy    to  exercise   the  same    powers   as  by  the 

1  8c  2  W.4.  c.  56.  are  given  to  any  three  of  the  judges 

thereof,  (a.) 

question,  with  reference  to  the  Qtuere  1.  What  is  meant  by 

rights  of  all  the  creditors  under  this  conclusion  of  the  Lord  Chan- 

the  commission,  and  with  regard  cellor's  judgment? 

to  the  bankrupts  themselves,  it  Qu^re  2.  Were  not  the  short 

does  appear  to  me,  that  in  this  bills  in  the  reputed  ownership  of 

circuitous  way  the  persons  hold-  Brickwood  and  Co.,  except  as  far 

ing  the  acceptances  must  be  paid,  as  the}'  were  clothed  with  a  trus^ 

not  because  they  are  demands,  from  the  relation  of  banker  and 

but  because  it  is  the  true  way  of  correspondent  ? 

clearing  the  estates.    I  do  not  QucBre  5.  Was  it  not  the  na* 

know  that  I  am  clearly  stating  ture  of  this  trust  that  the  short 

what  I  mean,  but  I  think  the  bills  should  not  be  returned  to 

principle  on  which  I  go  is  right,  Bracken  and  Co.  until  provision 

and  which  brings  me  back  to  the  was   made  by  them  for  Brick- 

opinion  of  Mr.  Cook  on  a  former  wood's  acceptances? 

occasion  expressed  by  him,  though  Quare  4.  Were  not  all  the  cre- 

at  that  time  somewhat  different  ditors  of  Brickwood  and  Co.  en- 

from  mine.    After  this  perhaps  titled  to  the  proceeds,  and  were 

you  will  have  no  great  difficulty  not  the  assignees  of  both  estates 

in  drawing  out  minutes  that  will  entitled  to  an  order,  that  the 

apply  to    these    different    peti-  produce  of  the  short  bills  should 

tions.'**  be  applied  to  the  general  funds 

An  order  was  made,  by  which  under  Bricktvood's    estate,   and 

the  payment  was  made  to  the  that  any  surplus  should  be  paid 

bill-holders.  to  the  assignees  of  Bracken  and 

•  In  «r  paHe  Farr,  Buck,  191,  ^^'  ^®''  ^^^  benefit  of  their  gene- 
Sir  J.  I^ach    says,    «  The  whole  ^1  creditors  ? 
equity  in  «r  parte  Waring  consisU  (a)  The  3& 4  W. 4.  c.  47.  s.  7. 
in  the  short  bills  being  specific  pro-  empowers  the  Crown   to   issue 
pcrty  in  the  hands  of  BrickwoiHPa  such  a  warrant  as  the  above* 
assignees  to  satisfy  the  acceptances.** 
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Exparie  GRIM  WOOD.— In  the  matter  of  M.  B.         C.  of  R. 

HARVEY  and  T.  W.  HARVEY.  *^««-  27,  28, 

1836. 

IN  1814  a  commission  issued  against  the  bankrupts,      J^^  ^2, 
under  which  three  assignees  were  chosen,  two  of  whom         ^  ^     ' 
died, JeavingYottTi^pman surviving  assignee.   One  E. Reeves  a  creditor  wi 
proved  a  debt  of  246/.  against  the  separate  estate  of  receives  money, 
M,  B.  Harvey ;  and  in  1815  a  dividend  of  14«.  in  the  estate,  and  after- 
pound  was  declared  under  tlie  separate  estate  of  M.  B.  ^^^^^^^ 
HarveVi  and  paid  to  E.  Reeves.     It  was  believed  that  countable  in  the 

.  Court  of  Re- 

this  separate  estate  would  pay  20s,  in  the  pound ;  and,  view, 
acting  under  that  impression,  Youngman  paid  over  to 
Daniel  Whittle  Harvey  the  sums  mentioned  below,  which 
Daniel  Whittle  Harvey  claimed  to  receive  under  an 
assignment  of  the  above-mentioned  debt  of  E.  Reeves^ 
and  of  another  debt  of  3,783/.  due  to  E.  Reeves  and  his 
wife,  which  last  debt  was  not  proved  till  April  1826. 
In  March  1825  Youngman  himself  became  bankrupt, 
having  in  his  hands  1,059/.  belonging  to  the  separate 
estate  of  M.  B.  Harvey;  and  in  April  1826  Daniel 
Whittle  Harvey  was  chosen  assignee  of  Youngnian*s  es- 
tate, who  obtained  his  certificate.  The  following  is  the 
statement  furnished  by  Daniel  Whittle  Harvey  of  the 
sums  received  by  him  from  Yotmyman : — 

1822^  May.    To  cash  received  of 
Mr.  Youngman 

Aug.    To  ditto 

Sept.   To  ditto 

Nov.    To  ditto 
1823,  April.  To  ditto 

Nov.    To  ditto 


£ 

8. 

d. 

74 

2 

0 

1,185 

0 

0 

300 

0 

0 

500 

0 

0 

681 

13 

4 

300 

0 

0 

j^3,040 

15 

4 
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1837. 

Daniel  Whittle  Harvey  also  had  in  hand  a  balance  of 

Grimi^od.  440/.  belonging  to  the  separate  estate  of  M.  B.  Harvey. 
In  the  matter  This  was  a  petition  by  Grimwoodf  who,  as  executor, 
Haryey  proved  a  debt  against  the  separate  estate  of  M.  B.  Harvey 
and  another.  ^^  ^^le  29th  of  April  1 826,  but  who  had  not  been  paid  any 
dividend^  stating  the  above  facts,  and  that  the  dividends  on 
the  proof  of  £•  Beeves  and  his  wife  at  14«.  in  the  pound 
amounted  to  2,646/1,  which,  deducted  from  the  3,040/. 
so  received  from  Yaungmant  left  a  balance  of  392/.,  whicli, 
added  to  the  440/.,  made  832/.  in  the  hands  of  Daniel 
Whittle  Harvey  applicable  to  the  petitioner's  dividend. 
The  petition  also  stated,  that  Daniel  WkUUe  Harvey  did 
not  prove  under  Youngmaris  bankruptcy  for  the  1,059/- 
due  from  him  as  assignee  to  the  separate  estate  of  M.  B* 
Harvey^  nor  take  any  other  steps  to  recover  the  same, 
whereby  the  same  was  lost.  The  petition  prayed,  that 
Daniel  Whittle  Harvey  might  account  for  the  several 
sums  received  by  him  from  Youngman  of  the  separate 
estate  of  M.  B.  Harvey ^  or  for  the  392/.  and  440/.,  with 
interest  on  such  sums  respectively  ;  and  that  it  might  be 
referred  to  the  commissioner  to  take  such  account ;  and 
that  the  commissioner  might  be  directed  to  charge  him 
with  20/.  per  cent,  per  annum,  or  one  sum  of  20L  per 
cent,  on  the  whole  (a),  on  all  sums  received  and  retained 
by  him ;  and  that  there  might  be  an  inquiry  what  loss 
had  accrued  to  the  separate  estate  of  M.  B.  Harvey  by 
Daniel  Whittle  Harvey  not  having  proved  the  ],050il 
against  Youngman;  and  that  the  petitioner's  dividend 
might  be  paid  out  of  the  sums  to  be  recovered. 

The  petitioner  had  summoned  Z).  W,  Harvey  before 
the  commissioner  to  account,  but  the  commissioner  was 
of  opinion  he  had  no  jurisdiction  as  to  the  sums  received 
from  Youngman,  they  having  been  received  before  Harvey 
was  assignee. 

(fl)  See  ex  parte  Lotve,  Mont.  592. 
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Mr.  SwamtoHj  Mr.  O.  Anderdon,  and  Mr.  Bacon  for       1837. 

the  petition : — D*  W>  Harvey  is  answerable  in  this  Court        

in  respect  of  the  350/.,  because,  when  he  received  that    Giuimooo. 

sum  in  excess  over  the  14«.  dividend  declared,  he  knew  he  '°  ^^^  matter 

of 
was  receiving  trust  money  to  which  he  had  no  l^al  right.      Ha&vey 

When  trust  money  is  received  with  notice  by  a  person         another. 
who  afterwards  becomes  trustee  he  is  liable  to  account 
for  the  sum.   This  is  a  case  of  one  cestui  que  trust  calling 
on  another  cestui  que  trust  to  refund  trust  money  re- 
ceived with  notice  of  a  breach  of  trust.     Z).  fV.  Harvey 
received,  as  a  creditor,  or  as  assignee  of  the  debt  of  a 
creditor,  a  sum  of  money,  which,  as  assignee  under  the 
commission,  he  ought  to  have  recovered  back.  He  cannot 
now  say  that  the  money  is  not  in  his  hands  as  assignee ; 
and  if  so,  he  is  within  the  jurisdiction.    [The  Chief 
Judge  : — If  another  assignee  had  been  appointed,  could 
he  have  called  on  Z).  fV.  Harvey  to  account?     Must  not 
the  claim  have  proceeded  independently  of  D.  W.  Har- 
ve^s  character  of  assignee?  The  whole  question  appears 
to  depend  on  the  fact  of  the  sums  in  question  being  part 
of  the  estate,  and  the  difficulty  is  to  trace  these  payments 
as  having  been  made  under  the  commission.     Suppose 
Youngman  not  insolvent,  and  he  now  petitioned  for  the 
money.]     The  difficulty  suggested  is,  that  alihough  an 
officer  of  this  Court,  over  whom  the  Court  has  juris- 
diction, has  money  of  the  estate  improperly  in  his  hands, 
yet  it  was  received  in  his  character  of  a  creditor,  over 
whom  there  is   no  jurisdiction.     But  the  jurisdiction 
attaches  against  him  as  assignee,  because  he  ought  to 
have  charged  himself  in  his  own  accounts  as  assignee 
with   the   amount,   and    there    the   jurisdiction   indis- 
putably would  have  attached ;  and  he  should  not  convert 
this  wrongful  omission  into  a  protection.    Harvey  has  so 
dealt  with  Youngman  as  to  be  party  to  a  breach  of  trust. 
Can  he  now  repudiate  that,  and  say  it  was  a  transaction 
Vol.  ni.  u 
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183T.        between  the  estate  and  a  stranger  ?  Even  if  Ilcarvey  is  to 

-"""^         be  considered  a  stranger^ — yet  thift  is  not  a  case  wliere  he 

Gbimwoodw     i^tains  money  which  was  never  made  part  of  the  estate; 

In  the  matter  qh  \}g^  contrary^  it  was  trust  money  under  administration 

Hartct       in  bankruptcy^  received  by  Harvey  with  knowledge  of 

Aid  another.    ^^  trusty  and  this  Court  has  jurisdiction  over  all  persons 

so  doing.     Ex  parte  Sideboiham  (a)  shows  the  power  of 

this  Court  over  strangers  who  intermeddle  with  the 

estate.     A  wrong  has  been  done,  and  the  petitioner  is 

remediless^  save  in  this  Court*    In  WUsmi  v.  More  (fr) 

the  commercial  correspondents  of  executors  were  held 

responsible  to  tlie  testator's  estate  for  stock  soU  by  tbem» 

which  they  had  received  from  the  executors  with  full 

knowledge  that  the  stock  was  part  of  the  testator's  estate. 

[Sir  George  Base  : — One  of  the  assignees,  Nash^  died  in 

1833.     The  account  at  the  banker *s  was  in  the  name  of 

all  the  assignees,  with  power  to  Younffman  to  draw  it 

out.]     If  the  Court  has  jurisdiction,  the  next  question 

is,  whether  Harvey  is  liable  to  the  20/.  per  cent,  under 

6  Geo.  4.  c.  16.  s.  104»  (c)    Tlie  question  whether  there 


(a)   Ex   parte    Sideboiham,  3  counts  vnik  such  sttm  as  skaU  he 

Mmit.  S;  Ayr.  146.  equal  to  interest  at  the  rate  of  90L 

{b)  Wilson  ▼.  More,  1  Myl*  Sf  per  cent,  on  all  such  roooey»  for 

Kee.  47*  the  time  during  which  he  shall 

(c)  That  if  any  assignee  shall  have  so  retained  or  employed  the 

retain  in  his  hands  or  employ  for  same^  or  permitted  the  same  to 

his  own  benefit,  or  knowingly  be  so  employed  or  retained  as 

permit  any  co-assignee  so  to  re-  aforesaid^or  during  which  he  shall 

tain  or  employ,  any  sum  to  the  have  so  neglected  to  invest  the 

amount  of  lOO/.or  upwards^part  same  in  the  purchase  of  excfae- 

of  the  estate  of  the  bankrupt,  or  quer  bills ;  and  the  commissionen 

shall  neglect  to  invest  any  money  are  hereby  required  to  chaige 

in  the  purchase  of  any  exchequer  every  such  assignee  in  bu  ac- 

bills  when  so  directed  as  afore-  counts  accordingly.— 6  Geo.  4. 

said,  every  such  assignee  shall  be  c.  16.  s.  104. 
liable  to  be  charged  in  his  ac- 


and  anotbee.' 
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was  to  be  one  charge  of  20L  per  cent,  or  20/.  per  cent.        1837. 
per  annum,  was  mach  discussed,  but  not  decided  in  ex      _ 
parte  Lowe,  (a)     It  is  submitted,  that  though  the  tech*     Gbimwood. 
nical  words  **  per  annum  *'  are  omitted,  yet  that  the  use  '"  the  matter 
of  the  word  ^  interest "  proves  the  intent  of  the  I^gis-       Habtet 
lature  that  the  charge  should  be  annual. 

Mr.  J.  Bu89eB  for  D.  W.  Harvey :  —  If  any  particular 
accounts  or  inquiries  are  wanted  the  course  of  proceed-^ 
ing,  in  the  first  instance,  is  to  summon  Harvey  before 
the  commissioners.  No  reason  has  been  given  for  the 
delay  in  this  case,  which  alone  is  an  answer  to  the 
application.  It  is  not  suggested  that  the  application  of 
the  money  was  without  the  approbation  of  the  commis- 
sioners. There  has  been  no  dealing  between  Harvey 
and  the  estate,  but  only  between  Harvey  and  Yoimgman^ 
and  it  cannot  be  maintained  that  the  specific  money  can 
be  followed  out.  A  party,  by  acting  in  fraudulent  collu- 
sion with  an  assignee,  may  bring  himself  within  the 
jurisdiction;  but  there  is  no  fraud  here,  the  money 
being  received  under  a  band  fide  belief  that  20«.  in  the 
pound  would  be  paid.  [The  Chief  Judge  : — But,  in- 
dependently of  fraud,  is  it  not  a  fact  that  Harvey  has 
altogether  received  more  than  he  can  in  any  event  he 
entitled  to  ?]  Except  the  extra  dividend,  Harvey  did  not 
receive  a  &rthing  to  which  he  was  not  entitled.  The 
advance  by  Yotmgtnan  was  not  out  of  the  estate,  but  by 
anticipation  out  of  his  own  funds,  he  being  a  banker, 
and  his  after -dealing  with  the  estate  cannot  affect  Harvey. 
Harvey  in  no  event  was  liable  to  the  present  petitioner 
when  he  received  the  sums  in  question,  and  he  has  done 
no  act  to  render  him  subsequently  liable.  When  did 
the  jurisdiction  attach  ?    Harvey^  as  a  creditor  only,  is 

"^^■^■^iW^M^— «—  III  ■  ■      I     I  ■       I  —      I  I.         »  11     I 

(a)  Ex  parte  Lowe,  Mont*  399. 
U  2 
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IGSI,        not  amenable   to  the   jurisdiction,  and  his  afterwards 

_  becoming  assignee  cannot  render  him  liable  for  acts  pre* 

GaiMwooo.     yiously  done  as  a  stranger.     As  to  the  wilful  default  in 

In  the^  matter  not  proving  under  Yottii^waii's  commission  for  the  1,050/., 

Harvey       HoTvey  is  not  liable  alone;  Nashj  the  third  assignee, 

was  then  alive.     Finally,  the  petitioner  might  elsewhere 

have  had  all  the  relief  he  now  seeks,  as  Harvey  offered 

to  submit  the  whole  matter  to  the  commissioner,  which 

was  refused. 

Mr.  Swanston  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge:  —  Mr.  Harvey  admits  that  he 
has  received  more  than  he  was  entitled  to,  reckoning  the 
dividend  at  14^.  in  the  pound.  The  money  was  received 
by  him  as  a  creditor  under  the  commission,  and  is  part 
of  the  estate  ;  he  therefore  would  be  liable,  in  that 
character,  to  be  sued  by  the  assignees.  But  he  is  the 
assignee,  and  as  he  cannot  sue  himself,  he  is  answerable 
in  this  Court. 

Sir  John  Cross  concurred. 

Sir  George  Base :  —  The  sums  in  question  were  part 
of  the  estate.  If  an  assignee  pays  the  solicitor  or  the 
messenger  to  the  fiat  more  than  he  is  entitled  to  receive, 
this  court,  on  the  petition  of  a  creditor,  will  compel 
restitution.  In  like  manner  dividends  are  ordered  to 
be  refunded  when  a  proof  is  expunged.  Where  a 
creditor  who  proves  has  any  of  the  estate  in  his  posses- 
sion the  court  will  not  allow  him  to  receive  any  dividend 
unless  he  gives  up  such  property,  (a)  Mr.  Harvey  must 
pay  758/.,  and  any  other  monies  received  by  him  as 
assignee. 


(a)  Ex  parte  Dobxon,  1  Mont.  4"  Ayr,  666. 
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Tlie  order  made  was,  thai  Z).  fV.  Harvey  should,  on  or        1837. 
before  the  second  day  of  Easter  term  next,  pay  758i  into        ^ 
the  bank  with  the  privity  of  the  accountant  in  bank-     Gkimwood. 
ruptcy,  to  be  laid  oat  in  the  purchase  of  three  per  cent.  '"  ^®  matter 
consols.     Reference  to  Mr.  Gregg  to  take  an  account  of      Hartet 
the  separate  estate  of  M.  B.  Harvey  come  to  the  hands    ""^  another. 
of  D.  fV.  Harvey  as  assignee,  making  all  just  allowances. 
Liberty  to  state  special  circumstances  at  the  request  of 
either  party.     Further    directions   and    costs  reserved. 
Liberty  to  either  party  to  apply. 

The  money  was  not  paid  pursuant  to  the  above  order 
Mr.  Harvey  was  a  member  of  parliament. 

Mr.  StcanstoH  and   Mr.  IVhitekurst  now  moved  for      «^**^  ^2> 

1837 
the  common  order  to  pay  on  a  stated  day,  or  for  some 

process  against  the  goods  of  Z).  fF.  Harvey ^  as  he  was  not  court  of  Re- 
liable to  an  attachment,  beinff  a  member  of  parliament,  7*?''  »«»«*<>»»- 

^  ^  r  '    tringas  agairut 

Cuimur  V.  Knaichbull.  (a)    The  1  &  2  W.  4.  c.  56.  s.  1.  a  member  of 

enacts,  that  the  Court  of  Bankruptcy  "  shall  be  and  dfMbedfenceTo 

constitute  a  court  of  law  and  equity,  and  shall,  together  'i'^r**®!^ 

with  every  judge  and  commissioner  thereof,  have,  use,  perly  terred 

1  •11    1*1  ••1^  i*>i  /»  with  a  motion 

and   exercise  all  the  rights,  mcidents,  and  privileges  of  of 

a  court  of  record,  or  judge  of  a  court  of  record,  and  «n^>^«*^o«wu 

all  other  rights,  incidents,  and  privileges,  as  fully,  to  all 

intents  and  purposes,  as  the  same  are  used,  exercised, 

and  enjoyed  by  any  of  His  Majesty's  courts  of  law  or 

judges  at  Westminster;"  and  the  second  section  enacts, 

that  the  Court  of  Review  <<  shall  have  superintendence 

and  control  in  all  matter  of  bankruptcy,  and  also  shall 

have  power,  jurisdiction,    and    authority  to  hear  and 

determine,  order  and  allow,  all  such  matters  in  bank-< 


course  are 

ititled  to  ooj 

appearing. 


(a)  Cuimur  v.  Knaickbul/,  7  T.  R.  448. ;  and  see  Walker  t.  Grotve* 
nor,  7  T.  R.  171. 

u  3 


CASES  IN  BANKRUPTCY. 

1837.  niptcy  as  now  usually  are  or  lawfiiUy  may  be  brought, 
*""*""  by  petition  or  otherwise,  before  the  Lord  Chancellory 
G^uZlL  whether  such  matter  may  have  amen  in  the  add  Coort 
In  thematter  ^^f  Bankruptcy  or  elsewhere;"  and  clause  4.,  after 
Haevey  enacting  *^  that  it  shall  be  lawful  for  the  said  Court  of 
and  another.  Review  to  direct  any  issue  of  fact  arising  therein  to  be 
tried  by  a  jury  before  one  of  the  judges  thereof,  or 
before  a  judge  of  assize,  and  to  issue  process  to  compel 
the  attendance  of  jurors  and  witnesses,''  proceeds  as 
follows,  ^<  and  to  enforce  the  orders  and  decrees  of  the 
said  Court  of  Review,  and  to  that  end  to  exercise  all  the 
powers  vested  for  such  purposes  in  any  of  His  Majesty's 
courts  of  I'ecord  at  Westminster."  The  Court  there* 
fore  has  jurisdiction,  under  clauses  1.  and  4.,  to  issue 
process  like  any  court  in  Westminster  Hall,  and  by 
section  2.  may  issue  process  of  contempt  in  like  mann^ 
as  the  Lord  Chancellor  could.  One  of  the  processes 
which  may  be  issued  against  members  of  parliament  by 
the  courts  of  Westminster  Hall,  is  a  distress  infinite. 
10  Geo.  3.  c.  50.  s.  1.  enacts  ^*  that  any  cause  or  suit 
may  proceed  against  members  of  parliament  at  any 
time;"  and  section  5.  enacts  ^that  obedience  may  be 
enforced  to  any  rule  of  His  Majesty's  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer  against  any  per- 
son entitled  to  privilege  of  parliament,  by  distress  infinite, 
in  case  any  person  or  persons  entitled  to  the  benefit  of 
such  rule  shall  choose  to  proceed  in  that  way."  This 
Court  therefore  may  issue  a  distringas  against  the  goods 
of  Harvey. 

Mr.  2>.  fV.  Harvey^  in  person,  said  he  did  not  nor 
would  he  ever  insist  on  his  privilege  as  a  member  of 
parliament,  but  contended  that  an  arrangement  had 
lieen  entered  into^  and  that  therefore  no  further  order 
should  be  made  against  him. 
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Sir  George  Boae  :  —  What  Mr.  Harvey  lias  stated  as        1837. 

to  an  arrangement  might  have  weight  on  an  application 

to  alter  or  vary  the  order,  but  cannot  be  heard  now,  as     Grxi^oos. 
the  motion  is  one  of  course,  and  Mr.  Harvey  ought  not  ^^  ^^  matter 
to  have  been  served.     Ttie  order  is  always  made  ex       Hasyst 
pariCj  and  if  irregidar,  a  motion  is  afterwards  made  to    ""**  »"<>^**«f' 
9et  it  aside.     The  authority  given  by  the  first  section  of  a  discriDgns 
1  &  2  W.  4.  c  50.  is  confined  to  the  Court  of  Bank-  «««^»«t  a  mem- 

ber  of  parlia- 

rupicyj  but  I  do  not  know  when  and  where  that  Court  ment  for  dis . 

.    ,.^.  rr»^     •      .    ,.     .  .       obedience  of  an 

ever  exercises  junsdictioa.     I  ne  junsdiction  we  exercise  order  of  Court 
is  that  of  tlie  Lord  Chancellor,  under  section  2.     As  to  Ihf(w^ 
section  4.,  I  tiiiuk  it  questionable  whether  Uie  last  part  '^^  ^^^'' 
of  the  clause  is  not  confined  to  the  matters  referred  to  '^®*"^o«'*y 
in  the  first  part,  that  is,  to  process,  &c.  connected  with  i  &  2  w.  4. 
issues.    I  feel  too  much  doubt  to  act  as  asked  now  under  confined  to  the 
section  4.     It  appears  to  roe  doubtful  whether  we  can  ^'J^t*^^^*"^" 
issue  a  distringas.  Bu^  puBn, 

when  and  wher* 
docs  that  court 

Per  Curiam :  —  Let  Harvey  pay  on  or  before  a  fixed  Sfcul'*?^"'^ 
day ;  that  is  the  only  order  the  Court  will  make.  Harvey  The  jurisdic- 

1  .ii.<.i-  .  ,  .  ^»on  of  the 

must  be  paid  his  costs  of  this  motion^  as  he  ought  not  to  Court  of  Re- 
have  been  served ;  the  order  was  of  course.  He  may  i'^^  2*w?4r 
move  to  discharire  it,  if  irresrular.  «•  56. «.  2.,  and 

^       '  ^  such  as  the  Lord 

Chancellor  sit- 

Sir  tMn  Cros»:  —  No  opinion  is  given  by  the  Court  JlT/u^J^^Jrly 
as  to  the  point  of  law  concerning  our  power  to  issue  a  5?"*^* 

,  xne  I  &  S  W«4. 

distringas.  c.  56.  s.  4.  is 

confined  to 
process^  &e. 

This  day  Mr.  BeiAett  opened  the  petition  again,  and  connected  with 
stated  that  an  arrangement  had  been  entered  into  by      j  .    ^g 
which  400/.  was  to  be  paid.  1837. 

Mr.  SwansUm  consented    to   the   payment  of  MOL 
into  Court  within  ten  days,  without   prejudice  to  the 

u  4 
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1837.        existing  orders,  and  the  petition  to  stand  over  till  the 
"        accounts  are  taken. 

Sx  parte 
Grimwood. 
In  the  matter      Per  Curiam  ."-Take  the  order  to  pay  400/.  into  Court 

Harvey.      on  the  terms  proposed  by  Mr.  Staanston. 

and  another. 


Court  of  !„  the  matter  of  CHAMBERS. 

COMMIS- 
fif  ONERS  T 

Ju/t/26*  ^^'^    ^^'^^  some    creditors   had   taken  out  a  fiat 

1837.        against  Mr.  Chambers^  but  it  was  contended  that,  as 

Acommimoner  Mr.  Chcmibers  was  an  uncertificated  bankrupt,  whose 

declines  to  open  «  •       t  •  11 

a  fiat  against  an  property  was  Vested  in  the  assignees  under  the  commis- 

Uwifcrapt onthc  ^^°"'  ^^^  ^*^  ^^^  ^^^^'  ^^^  therefore  no  adjudication  of 
ground  of  its      bankruptcy  could  take  place  thereunder.     Several  sit- 

tings  took  place  to  examine  witnesses,  and  discuss  that 
and  other  legal  objections  \  Mr.  O.  Anderdon  appearing 
in  support  of  the  fiat. 

This  day  tlie  following  judgment  was  delivered  by 
Mr.  Commissioner  Holroyd. 

Mr.  Commissioner  Holroyd :  —  Three  questions  have 
been  argued.  Ist,  Whether  a  fiat  against  an  uncerti- 
ficated bankrupt  be  or  be  not  null  and  void  at  law? 
2d,  Whether,  if  void  at  law,  I  have  any  authority  to 
proceed  to  adjudicate  upon  such  fiat?  3d,  Whether, 
from  some  arrangement  made  between  Mr.  Chambers 
and  his  assignees  under  the  former  commission,  sanc- 
tioned by  the  Lord  Chancellor,  Mr.  Chambers  has  an 
equitable  right  to  property  against  his  creditors  under 
the  former  commission,  available  to  subsequent  creditors 
under  a  new  fiat^  so  as  to  render  the  new  fiat  valid  ? 
Upon  the  first  point,  I  consider  it  clear  and  settled  that 


Chamse&i. 
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such  a  second  oommission  or  fiat  is  absolutely  void  at        1837. 

law.     The  cases  on  this  point  are  numerous,  and  of  _     " 

,      .  1.1,,  ^1  In  the  matter 

the  greatest  authority;   decided  by  some  of  the  most      _    of 

eminent  Judges  of  the  Equity  and  Common  Law 
Courts.  The  point  was  decided  by  the  King's  Bench 
in  Till  V.  Wilson  (ft),  after  much  consideration,  which 
with  most  of  the  other  cases  is  referred  to  by  Lord  Ten- 
terden  in  Fowler  v.  Coster  (a),  which  was  brought  before 
the  Court  to  have  the  decision,  in  Till  v.  Wilson  (ft),  re- 
viewed. Lord  Tenterden  delivered  the  judgment  of  the 
Court,  and,  after  citing  and  commenting  upon  Martin 
v.  0*Hara  (c),  ex  parte  Proudfoot  (d)y  ex  parte  Broum  (e), 
ex  parte  Martin  (/*),  ex  parte  Rhodes  (^),  ex  parte 
Crew  (A),  ex  parte  Lees  (t),  ex  parte  BuUen  (A),  ex  parte 
Thompson  (/),  ex  parte  Pachelor  (m),  ex  parte  Hodg- 
kinson  (n),  ex  parte  HolUngsworth  (o),  and  Belts  v. 
Bilhe  (p)f  proceeds  as  follows :  *'  This  Court,  in  the 
late  case  of  Till  v.  Wilson  (9),  upon  a  consideration  of 
all  the  cases,  decided  that  a  separate  commission  was 
absolutely  void  at  law.     We  see  no  reason  to  depart 


(a)  Fowler  v.  Coiter^  10  Bam,  (i)  Ex  parte  Lees,  16  Vei,^73. 
4-  Cret,  427.  (k)  Ex  parte  Sullen^  I  Rote^ 

(b)  Tiil  V.  Wilson^  7  Bam.  4r  136. 

Cres.6S4,  {l)  Ex  parte  Thompson,  I  Hose, 

(c)  Martin  v  ,(yHara^  Cowp.  285. 

823.                             *  {m)  Ex  parte  Pachelor,  2  Rose, 

(rf)  Ex  parte  Proudfoot,  1  Atk,  26. 

253.  (n)  Ex  parte  Hodgkinson,    2 

(e)  Ex  parte  Brown,  2  Ves,  Rose^  172. 

jun.  67.  (o)    Ex   parte  HoUingsworth, 

(/)  Ex  parte  Martin,  15  Ves,  Cook,  B.  L.  9. 

114.  {p)  Beta  V.    BUke,  A  Price, 

(g)  Ex  parte  Rhodes,  15  Ves,  240. 

543.  {q)  Till  V.  Wilson,  7  Barn.  S^ 

(h)   Ex  parte  Crew,  16  Ves,  Crcs,  684. 
to6. 
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1837.        from  that  decision,  and  we  consider  that  by  the  autho- 

rities  above  referred  to  it  is  fully  settled  that  the  Lord 

of  Chancellor  has  no  power  under  the  bankrupt  statutes 

Crambebs.  iq  issue  a  commission  for  the  purpose  of  distributing 
effects  which  are  already  vested  in  assignees  under  a 
prior  commission,  and  that  such  commission  is  not 
merely  nugatory  but  void.  A  third  commission  against 
one  who  has  not  paid  lbs.  in  the  pound  appears  to  be 
equally  void/'  &c.  Subsequently  to  Fowler  v.  Fader  it 
was  decided,  in  Philips  v.  Hapwood  (a),  to  be  a  sufficient 
answer  to  an  action  by  assignees  of  the  bankrupt  to 
prove  that  the  party  is  an  uncertificated  bankrupt  under 
a  former  commission  still  in  force,  and  that  his  effects 
were  duly  assigned,  and  Lord  Tenterden  says,  ^<  I  think 
the  defendants  were  entitled  to  avail  themselves  of  the 
former  commission.  The  ground  of  decision  in  Till  v. 
Wibon  and  in  Fowler  v.  Foeter  was  not  that  the  bank- 
rupt could  not  trade,  but  that  the  Lord  Chancellor  had 
no  authority  to  issue  a  subsequent  commission  while  the 
effects  were  still  vested  in  the  assignees  under  the  former 
one."  And  Mr.  Justice  Parke  says,  '<  The  commission 
must  be  put  in^  and  its  validity  is  matter  of  law  open 
to  examination.  In  Nelson  v.  CherriU  (A)  it  was  de- 
cided that  a  second  commission  is  void  while  a  former  is 
in  force;  and  on  tlie  counsel  attempting  to  distinguish 
this  case  from  Nelson  v.  CherriU  (c),  the  Court  said  they 
would  not  hold  the  commission  void  in  one  case  and 
support  it  in  another.  The  decision  of  the  King's  Bench 
is  quite  decisive,  and  as  we  approve  of  that  decision,  we 
must  adhere  to  it."  And  again,  in  Nelson  v.  CherriU  {c) 
the  Court  recognized  the  correctness  of  the  above  de- 


(a)  PhiUpt  Y.Hopwoodf  1  Bam.  4*  Aid,  619. 

(A)  Nelson  v.  CherriU,  7  Bingh.  665.    S.  C.  1  Mo.  ^  Sc.  452. 

{c)  NtUon  V.  CherriU,  8  Bingh,  516. 
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cLnon.     It  was  said  by  Mr.  Anderdon  that  dissent  had        18d7« 
been  expressed  in  the  Courts  of  Equity,  and  in  the  pro- 
fession,  and  in  the  dicta  of  the  learned  Judges  above  of 

referred  to,  and  he  cited  ex  parte  Welsh  (a),  but  there  Chambe*«. 
the  question  was  not  whether  a  second  commission 
against  an  uncertificated  bankrupt,  whose  eflects  were 
vested  in  the  assignees  under  the  first  commission,  was 
void  at  law,  but  whether,  where  a  second  commission 
issued  against  a  person  who  had  previous  to  the  first 
Gommisuon  compounded,  the  Lord  Chancellor  would 
supersede  the  second,  because  Vbs.  in  the  pound  had 
not  been  paid  under  the  first.  And  Lord  Brougham 
says,  <<  The  result  of  my  consideration  of  the  act  of  par- 
liament and  the  cases,  and  particularly  of  the  cases  at 
law,  is  that  I  cannot  adopt  the  opinion,  (I  say  it  with 
great  respect  to  the  learned  Judges,)  I  cannot  adopt 
their  obiier  dicta  in  those  cases*"  Here,  from  what  fbl^ 
lows,  his  Lordship  was  evidently  alluding  to  that  part  of 
the  judgment  of  the  Court  in  Fowler  v.  Coster  (i),  where 
Lord  Tenierden  says,  **  A  third  commission  against  one 
whose  effects  have  not  paid  \bs.  in  the  pound  appears 
to  us  to  be  equally  void ;"  that  is,  a  second  fiat  against 
an  uncertificated  bankrupt ;  evidently  alluding  to  that. 
Lord  Brougham  continues,  *^  I  cannot  bring  my  mind 
to  say  that  the  Lord  Chancellor  has  not  the  power  to 
issue  a  third  commission,  in  those  cases  where  I  do  not 
find  the  power  is  limited  or  taken  away  by  the  act  of 
parliament"  The  question  in  that  case  arose  upon  the 
127th  section  of  the  bankrupt  act,  leaving  untouched  the 
question  now  before  me.  It  appears  to  me  a  very  dif- 
ferent question,  whether  the  Lord  Chancellor  or  the 
Court  of  Review  would,  as  matter  of  course,  annul  a 

(a)  Ex  parte  WeUh,  Monl.  S76. 

(b)  Fowler  ▼.  Cosier,  10  Bam,  ^  Ores,  432. 
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1837.        second  fiat  against  an  uncertificated  bankrupt,  from  that 

■  which  I  have  now  to  determine,  and  I  therefore  consider 

In  the  matter  ,    ^  ,   ^  i.     , ,  • 

of  ex  parte  Devas  (a)  not  apphcable  to  the  present  ques- 

Chambers.  ^Jqj,^  There  the  Court  of  Review  decided,  that  they 
would  not  of  course  supersede  a  second  commission 
against  an  uncertificated  bankrupt,  if  in  prosecution; 
because,  amongst  other  reasons,  if  the  second  fiat  be 
absolutely  void  at  law,  there  is  a  remedy  at  law,  and  it 
seems  a  useless  proceeding  to  supersede,  for  without  any 
supersedeas  every  thing  done  would  in  such  a  case  be  a 
nullity.  Mr.  Anderdon,  in  his  argument,  contended  that 
it  is  not  the  second  commission,  but  the  assignment, 
which  is  void,  in  which  he  is  supported  by  a  dictum  of 
Sir  George  Rase  {b)\  but  all  the  cases  which  I  have 
before  referred  to,  decide  that  the  second  commission 
itself  is  void.  In  Philips  v.  Hopwood{c)  the  Court  say 
the  commission  must  be  put  in^  and  its  validity  is  matter 
of  law  open  to  examination. 

The  point  which  I  have  to  decide  is,  in  effect,  whether  I 
should  proceed  to  adjudicate  upon  an  illegal  fiat,  which 
brings  me  to  the  second  question  ;  viz.,  whether  I  have 
authority  to  adjudicate  on  this  fiat,  which  is  evidenced  by 
matter  of  record  in  this  Court  to  be  against  an  uncerti- 
fied bankrupt  whose  effects  are  still  vested  in  the  as- 
signees under  a  former  commission,  this  fiat  being  void 
at  law.  Considering  that  a  fiat  to  be  effectual  must 
be  sustainable  in  a  court  of  law,  and  this  being  both  a 
court  of  law  and  equity,  and  a  commissioner  sitting 
alone  having  the  powers  of  a  court  of  law,  as  I  shall 
presently  show  more  fully,  and  considering  that  a  fiat 
void  in  any  one  court  of  law  must  be  so  in  every  otlier 


(a)  Ex  parte  Devas,  1  Mmit,  Sf  Ayr,  420. 
{b)  Ex  parte  Devat^  1  Mont.  8^  Ayr,  455. 
{c)  PhUiptw  Hftpwood,  I  Bam,  4'  AdoL  621. 
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court  of  law,  I  think  tliis  court,  knowing  from  its  own         1897. 

records  the  circumstances  which  make  the  fiat  void,  ought  .     . 

'      o       In  the  matter 

not  to  give  effect  to  it ;  and  if  I  were  to  adjudicate  thereon,  of 

I  think  I  should  usurp  an  authority  which  I  do  not  possess.  hambers. 
Mr../lmferdbn  contended,  on  authority  of  ex  partePryce{a)i 
that  I  ought  to  adjudicate  without  reference  to  the 
previous  commission.  In  ex  parte  Pryce  (a)  a  commis- 
sion was  opened  against  A.^  B,y  and  C,  and  on  the  same 
day  the  commissioners  were  applied  to  to  open  a  com- 
mission against  C.  They  received  the  proof  of  the 
petitioning  creditor's  debt,  of  the  trading,  and  of  the 
act  of  bankruptcy,  but  refused  to  adjudge  C  a  bankrupt 
under  the  separate  commission,  having  already  opened 
the  joint  commission ;  a  petition  was  presented  stating, 
that  the  joint  commission  was  concerted  and  issued  to 
impede  the  separate  commission,  and  praying  that  the 
commissioners  might  be  directed  to  proceed  under  the 
separate  commission  ;  the  Chancellor,  without  hear- 
ing any  argument,  stated  that  the  commissioners  ought 
to  proceed  under  both  commissions,  since  it  was  im- 
possible  for  them  to  know  beforehand  which  would  be 
available.  That  case  appears  to  be  very  different  from 
the  present,  and  the  reason  given  by  the  Chancellor 
seems  to  me  to  render  it  inapplicable  to  the  case  now 
before^  the  Court.  There  the  application  was  on  the 
same  day ;  no  assignees  had  been  chosen,  and  no  assign- 
ment made,  and  the  commissioners  could  not  know 
which  commission  would  be  available.  In  the  present 
case  the  commission  issued  in  1825;  various  attempts 
have  been  made  to  dispute  it,  but  it  still  exists  as  a  valid 
commission,  and  this  is  within  the  judicial  knowledge  of 

this  Court,  for  it  appears  as  matter  of  record  here,  that 

....  >  ■  ■  ■  . 

(a)  Ex  parte  Ptyce^  2  61,6^  J.  161,    ^ 
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1837*        Mr.  Chambers  is  ancertificated,  and  that  his  estates  are 

**'"'        vested  in  the  assignees  under  the  commission* 
In  the  matter        _  .        tt       -»«  •    .  §  •    • 

of  In  some  respects  too,  Her  Majesty^s  commissioners 

Cbamssbi.  of  jjjg  Court  of  Bankruptcy  are  in  a  different  position 

i^L^taLoDdim  fro™  ^^  former  London   commissioners,   who   acted 

oommiflttonera  gojely  under  a  commission  from  the  Lord  Chancellor ; 

ferent  pontion  for,  in  addition  to  the  powers  vested  in  former  oommis- 

from  the  fofmer     ,  ■•■  •  -.^i  ••  i»,i 

Londoo  eom.     sioncrs  which  were  given  to  the  commissioners  of  the 
miwoocn.         Court  of  Bankruptcy  by  the  act  establishing  the  court, 

by  the  5  &  6  W.  4.  c.  29.  s.  25.,  after  making  the  Court 
of  Review  and  ttie  two  subdivision  courts  courts  of 
record,  it  is  enacted,  ^*  that  every  judge  or  commissioner 
of  the  Court  of  Bankruptcy  sitting  alone  and  acting 
in  execution  of  the  duties  imposed  upon  him  as  such 
judge  or  commissioner,  shall  have,  use^  exercise,  and 
enjoy  all  tlie  rights^  privileges,  and  exemptions  of  a 
Court  of  Record ;''  and  tlien  follows  a  proviso  Umiting 
the  power  of  fining  or  committing  for  contempt*  Can 
I,  as  a  judicial  functionary  of  this  Court,  with  the  powers 
above  mentioned,  exclude  evidence  to  show  that  the  fiat 
is  illegal  ?  I  think  I  am  bound,  in  pn)ceeding  on  the 
present  fiat,  to  take  notice  of  what  is  brought  to  my 
judicial  knowledge  as  matter  of  record  in  this  Court. 

Again,  as  to  the  authority  to  act  under  the  present 
fiat,  suppose  the  law  that  a  second  fiat  against  an  uncer- 
tificated bankrupt  is  void  at  law,  arose  from  an  express 
enactment  to  that  effect,  would  a  fiat  issued  under  such 
circumstances  give  this  Court,  which  is  a  court  both  of 
law  and  equity,  and  bound  to  know  what  the  law  is, 
any  authority  to  proceed  upon  it,  when  the  circumstances 
which  make  the  fiat  a  nullity  are  matters  of  record  in 
this  Court  ?  Or,  suppose  a  person  against  whom  a  fiat 
issues,  is  proved  to  this  Court,  before  adjudication,  to  be 
an  infant,  the  law  being  that  a  fiat  against  an  infant 

19 
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is  void  and  not  merely  voidable^  could  this  G>urt  pro*        1837. 

perly  adjudicate  against  such  infant?     Or,  suppose  the         

party  against  whom  a  fiat  issues  to  die  before  adjudica*  of 

tion,  could  this  Court  adjudicate  ?  I  think  not.  Again,  CHAMMts. 
could  the  Court  commit  a  person  for  refusing  to  answer 
under  a  fiat  which  appears,  by  matter  already  recorded 
in  the  Court,  to  be  illegal  ?  I  think  not.  How  then 
can  this  Court  proceed  upon  the  present  fiat  ?  What 
difierence  would  there  be  in  adjudicating  a  person  a 
bankrupt  who  is  not  proved  to  be  a  trader,  from  an 
adjudication  against  a  person  who,  from  matter  already 
recorded  in  the  Court,  cannot  by  law  be  the  object  of 
a  second  fiat  ?  Would  it  not  be  assuming  a  jurisdiction 
which  the  Court  has  not,  and  might  not  such  proceeding 
be  considered  as  coram  nun  judice*  It  was  argued  by 
Mr.  Anderdon^  that  a  fiat  is  a  matter  of  right  I  admit 
that,  provided  it  be  against  a  trader  within  the  meaning 
of  the  bankrupt  laws ;  but  could  the  Chancellor  issue  a 
fiat  against  a  person,  stating  on  the  face  of  it  that 
such  person  was  an  uncertificated  bankrupt,  and  that 
his  effects  were  vested  in  his  assignees  under  a  former 
commission^  and  that  being  such  uncertificated  bank- 
rupt, he  traded;  would  such  a  person  be  a  trader 
within  the  meaning  of  the  bankrupt  laws  ?  I  think  not ; 
and  it  seems  to  me  that  what  is  meant  by  the  courts  of 
common  law  in  the  cases  I  have  cited,  where  it  is  said 
the  Lord  Chancellor  has  no  power  to  issue  a  commission 
against  an  uncertificated  bankrupt  whose  effects  are  vested 
in  assignees  under  a  former  commission,  is,  that  a  fiat 
when  shown  to  be  issued  against  such  a  person,  though 
purporting  on  the  face  of  it  to  be  against  a  trader,  must 
be  treated  as  a  nullity.  In  ex  parte  Freeman  (a)  Lord 
JE/d!o7i  said  he  had  given  directions  that  in  future  a  second 

(a)  Ex  parte  Freeman^  1  Vet.  ^  Bea,  44. 
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1837.        commission  should  not  be  sent  to  him  without  a  note  of 

.     '  what  had  been  done  under  the  first.     If  this  course  were 

In  the  matter 

of  adopted^  it  would  probably  prevent  the  issuing  of  a 

Chambkeb.  second  commission  under  circumstances  like  the  present. 
The  adjudication  may  be  matter  of  right  provided  the 
requisites  are  proved  ;  that  is,  a  trading,  the  petitioning 
creditor's  debt,  an  act  of  bankruptcy,  and  there  be  no 
evidence  to  invalidate  such  testimony ;  but  the  trading 
must  be  such  as  is  within  the  contemplation  of  the 
bankrupt  laws,  and  if,  in  opposition  to  the  primd  foxAt 
case  of  the  petitioning  creditor,  it  appear  from  the  records 
of  the  Court,  or  from  other  testimony,  that  the  person 
could  not  be  a  trader,  as  on  the  ground  of  infancy,  or 
being  an  uncertified  bankrupt  and  his  effects  vested  in 
assignees  under  a  former  commission,  I  cannot  think 
this  Court  has  authority  to  adjudicate  under  such  cir- 
cumstances. It  has  been  said,  that  no  inconvenience 
could  result  from  my  adjudicating  on  the  present  fiat; 
but  if  I  were  called  upon  to  decide  this  question  on  the 
argumenium  ab  inconvenientii  which  is  an  argument 
entitled  to  great  weight,  I  should  think  the  preponder- 
ance of  inconvenience  much  against  my  adjudicating. 
Would  it  be  no  inconvenience  to  act  upon  an  usurped 
authority,  and  therebynecessarily  subject  different  parties, 
particularly  the  official  assignee,  to  great  risk  and  liability, 
as  well  as  introducing  much  litigation  and  expence  ? 

Since  the  establishment  of  the  Court  of  Bankruptcy 
the  commissioners  have  endeavoured  to  make  the  bank- 
rupt laws  work,  but  there  are  many  imperfections  and 
anomalies  in  that  law,  which  are  beyond  their  con* 
trol ;  and  in  no  case  is  the  state  of  the  law  to  be  more 
lamented  than  in  that  of  Mr.  Chambers.  Is  it  not  most 
grievous  that  the  state  of  the  law  should  be  such,  as  to 
allow  of  litigation  for  nearly  twelve  years^  and  an  expen- 
diture of  nearly  70,000/.,  to  ascertain  whether  Mr.  CAoih- 
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bers  committed  an  act  of  bankruptcy  between  the  1st  of        1837. 

November  and  the  19th  of  November  1825?     Surely  the  ,     1 

_  ,       , ,  .  ,  ,  ,     /.  *n  the  matter 

Court  should  pause  in  such  a  case  on  the  ground  of  of 

inconvenience,  and  for  the  sake  of  all  parlies  not  give     Chambers. 
eSect  to  a  proceeding,  —  unless   bound  by  law  so  to 
do,  —  which  must,  of  necessity,  add  to  the  existing  mass 
of  litigation,  and  amount  of  expenditure. 

On  the  third  point,  I  think  the  arrangement  between  An  order  by  the 
Mr.  Chamb&rs  and  his  assignees  under  the  former  com-  lor'for  payment 
mission,  sanctioned  by  the  Chancellor,  and  followed  by  of**u«n  «<>«» 

^  <f  ^  J    uncertificated 

an  order  for  payment  to  Mr.  Chambers  of  a  sum  bankrupt  docs 
out  of  his  estate,  upon  the  performance  of  a  condition  "uch^rrightToT 
precedent  by  Mr.  Chambers^  which  has  not  been  com-  rrope^y  a«  to 

•  •'  support  a  nal. 

plied  with,  does  not  give  Mr.  Chambers  such  a  right  to 
property  against  his  creditors,  under  the  former  commis* 
sion,  as  is  available  to  subsequent  creditors  under  a  new 
fiat,  so  as  to  render  the  new  fiat  valid.  The  general  rule 
of  law  is^  that  an  uncertificated  bankrupt  can  have  no 
assignable  property.  The  assignees^  or  a  portion  of  the 
creditors,  cannot  bind  the  creditors  at  large ;  and  it  is 
competent  for  any  one  of  the  creditors  to  compel  the 
assignees  to  put  the  law  in  force,  and,  if  they  refuse,  to 
apply  for  their  removal.  All  the  creditors  not  being 
estopped,  the  bankrupt  would  only  acquire,  as  against 
his  creditors,  a  defeasible  property,  which  any  dissenting 
creditor  might  at  any  time  put  the  creditors  in  motion 
to  reclaim.  This  was  fully  decided  in  the  case  of  Nias  v. 
AikaMon  (a),  and  several  other  cases  therein  referred  to. 
It  seems  to  me  that  an  uncertificated  bankrupt  can  have 
neither  a  legal  nor  equitable  title  to  property  against 
any  dissentient  creditor  under  the  commission,  and 
therefore  in  this  case  I  think  the  bankrupt  has  no  pro- 

(a)  Nia*  v.  Adanuon,  3  Bam.  4'  ^M-  ^-^' 

Vol.  III.  X 


304  CASES  IN  BANKRUPTCY. 

1837.       perty  or  title  to  property  which  can  be  made  available 

,     ,  under  the  fiat  now  issued. 

In  the  matter        ,  .......  i       t         «  i. 

of  I  am  therefore  of  opmion,  that  1  ought  not  to  adju- 

Chambers,     jj^ate  Mr.  Chambers  a  bankrupt  under   a  fiat  which 

appears  to  me,  from  evidence  on  record  in  this  Courts 

to  be  void  at  law.    I  may  state  one  further  reason  against 

my  adjudicating.     The  supposed  trading  in  this  case 

by  Mr.  Chambers  was  for  a  short  period  after  the  former 

commission;  namely,  up  to  the  end  of  June  1826,  the 

QutfTVyWhe-     former  commission  being  in  November  1825.     The  act 

thcr  a  person      ^f  bankruptcy  is   recent,   by  lying   in   prison.     Now, 

trade  for  a         though  I  am  aware  that  it  has  been  held  that  a  fiat  may 

a^  issuing       be  Supported  on  an  act  of  bankruptcy  committed  after  a 

ex^ten«sof a**   P^^son   has  ceased    to   trade,  yet  I  very  much   doubt 

previous  com-     whether  a  person  carrying  on  a  trade  for  a  very  short 

having  ceased     period  after  the  issuing  and  during  the  existence  of  a 

t^tnide^in  «iy    pj'evious  Commission,  and  having  for  many  years  ceased 

way,  is  a  trader  altogether  to  trade  in  any  way,  can  be  deemed  a  trader 

lialdetothe  .,.         ,  .  ..     ,  ^  ,. 

Unkrupt  lairs.    Within  the  meaning  of  the  act  of  parliament.     Here 

there  is  no  trading  for  the  last  eleven  years.  In  a  late 
case  of  BeOon  v.  Hodges  (a),  Chief  Justice  Tindal^  in 
delivering  the  judgment  of  the  Court,  after  time  taken 
to  consider,  says,  «  The  statute  6  Gea  4.  c.  16.,  after 
describing  the  particular  callings  and  occupations  which 
shall  be  considered  to  constitute  a  trading  within  the 
statute,  proceeds  to  enact,  that  all  such  traders  who  shall 
commit  certain  acts  therein  enumerated,  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy.  A 
leading,  therefore,  by  the  party  at  the  time  the  act  is 
committed,  is  one  of  the  conditions  upon  which  such  act 
receives  its  character  of  an  act  of  bankruptcy;  and  it  is 
only  against  such  a  trader  that  the  chancellor  has  juris- 


(<i)  Bclton  V.  Hodges,  9  JBing.  365, 
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diction  to  issue  the  commission;''  and   in  Suriees  v.  1837. 

Ellison  (a)   Mr.  Justice  Parke  says,   alluding   to  the  

cases  of  Megffoa  v.  Mills  (/;)  and  ex  parte  Bamford  (c),  ^"  ^^^  matter 

**  I  think  those  cases  decided  nothing  more  than  tliat  the  CHAUBERg. 
trading  and  act  of  bankruptcy  need  not  be  contem- 
poraneous." 


Ex  parte  ROLFE.  —  In  the  matter  of  RIDGE.  C.  of  R. 

Jan.  12, 

On  tlie  16th  of  November  1835  a  fiat  issued  against  -4^t'24, 

Man  8 

Ridgej  under  which  Myers   and  Carman  were  chosen  j   ^  •* 

creditors'  assignees.     On  the  26th  of  November  1835  ji|/y  25 

Myers  proved  a  debt  of  1,240/.,  which  debt,  on  the  15th  ff  28, 

of  February  1836,  was  expunged  by  ihe  commissioner,  1837. 

1                   m^            'i-i          ••           /(^tii^                   1  Rc  Terence  niAd6 

because  Myers,  m  his  deposition  of  the  debt,  swore  he  ^ ,  l  mdon 

held    no  security,    whereas  it  appeared    that   he  held  commissioner  to 

^  ,               ,  inquire  whether 

various  securities,  which,  on  the  15th  of  February  1836,  a  fraudulent 
were  not  realized.     By  an  indenture,  dated  the  15di  of  isted, and  tore- 
October  1835,  the  bankrupt  assigned  to  Myers  all  the  J^^4,^h^L 
bankrupt's  interest  in  a  legacy  of  1,000/.  to  which  he  pungcdbyhim. 

...          ,         ,          Ml      «-»    T»..  On  hU  refusal 

was  entitled  under  the  will  of  J.  Ridge,  to  act,  Uie  order 

This  was  a  petition  by  Bol/e  a  creditor,  stating  the  eom»nt  «id  a 

above  facts,  and  stating  that  the  assignment  or  mortgage  "«^  ^^^^^ 

•      /•  niadc.     See 

of  the  debt  was  a  fraudulent  preference  to  or  m  favour  ;>osi,  page  si6. 
of  Myers;  that  the  petitioner  bad  only  lately  discovered 
the  fact  of  such  fraudulent  preference ;  that  such  fraudu- 
lent preference  gave  Myers  an  interest  adverse  to  the 
estate,  and  inconsistent  with  his  situation  of  assignee; 
and  that  the  question  whether  such  assignment  was  a 
fraudulent  preference  could  not  properly  be  tried  while 
Myers  continued  assignee.     The  petition  prayed  that 

(fl)  Suriees  v.  Eiiison,  9  Bam.  4*  Cres.  733. 
{6)  Meggali  v.  Mills,  1  Lord  Ratpii,  286. 
(c)  Ex  parte  Bamford,  15  Vcs,  451. 

X  2 
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1837.        Myers  might  be  removed  from  being  assignee,  &a,  or 

J  that  the  petitioner  might  be  at  liberty  lo  act  as  assignee 

RoLFK.        ^  prosecute  any  suit  at  law  or  in  equity,  touching  the 

Ip  the  matter  recovery  of  the  1,000/.,  or  the  cancelling  of  the  inden- 

RiDox.        Cure,  &c.     It  appeared  by  the  affidavit  of  Myers,  that 

he  had  himself  deducted  the  value  of  the  property  held 

by  him  as  security,  and  had  onljr  proved  for  the  balance. 

Mr.  Ayrton  for  the  petition. 
Mr.  BetheU  contrcL 

Per  Curiam  : — The  facts  are  not  so  clearly  made  out 

as  to  enable  an  order  to  be  made  at  present,  and  the 

matter  should  be  referred  to  the  commissioner  to  report 

thereon.     The  commissioner  clearly  could  not  expunge 

A  debt  cannot    ^  ^^^^  because  the  creditor  held  in  his  hands  a  security 

be  expunged  ^  ^  ^ 

became  a  ere-  which  he  did  not  disclose  on  proving ;  on  the  contrary, 
■ecurity,  not  by  proving  he  elected  to  abandon  his  lien  on  tiie  pro- 
disdoaed  on^  perty,  which  would  be  recoverable  by  the  assignees  as 
doing  ia  an  elec-  part  of  the  bankrupt's  estate,  (a) 

tion  to  abandon 
hislien  theiion. 

The  order  was,  that  it  be  referred  to  the  commissioner 
to  enquire  whether  there  was  any  fraudulent  preference 
with  respect  to  the  mortgage  of  the  legacy  as  mentioned 
in  the  petition,  and  to  state  the  circumstances,  with  his 
opinion  thereon,  to  the  Court.  And  the  commissioner 
was  also  to  inquire  whether  Myers  held  any  and  what 
security  in  respect  of  his  debt  in  the  petition  mentioned 
to  have  been  proved  by  him;  and  that  the  petitioner 
should  be  at  liberty,  if  he  should  think  fit,  to  conduct 
the  inquiries  before  the  commissioner.  And,  for  the 
better  making  the  inquiries,  all  necessary  and  proper 
parties  were  severally  to  be  examined  before  the  com- 


(a)  Sec  ex  parte  Dobton,  1  Mont.  4-  Aj^r,  CiJG. 
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missioner,  toucl)ing  the  matters  in  question,  as  the  com-        I83T. 

inissioner  should  think  fit ;  and  were  severally  to  produce 

before  bim,  upon  oath,  all  books,  papers,  and  writings        Rolpe. 

in  his  or  their  custody  or  power  relating  thereto,  as  the       the  matter 

commissioner  should  direct     And  if  the  commissioner        Ridgb. 

found  that  Myers  held  any  security  in  respect  of  his 

debt  so  proved  as  aforesaid,  then    it  b  ordered,    that 

the  amount  of  such  security  be  deducted  from  such  debt> 

and  that  the  debt  lie  restored  to  the  proceedings  under 

the   fiat,  as  to  the  balance  only*     Further  directions 

and  costs  reserved,  with  liberty  to  either  party  to  apply* 

A  petition  was  now  presented  by  Bolfe,  stating  he  had     April  24, 
attended  before  the  commissioner,  Mr.  Fonblanquei  who         1837. 
declined  to  make  the  inquiries  specified  in  the  order  or 
carry  it  into  effect ;  and  prayed  the  Court  to  alter  and 
vary  the  order  as  might  effectuate  the  purpose  thereof. 

Mr.  Twiss  and  Mr.  Bacoriy  for  the  petition,  stated 
tlie  difficulty  m  which  the  petitioner  was  placed  by  the 
commissioner,  and  submitted  to  the  Court  what  steps  he 
could  take. 

Mr.  Swanston  and  Mr.  Bethell  contrd. 

The  Chief  Judge: — This  Court  cannot  exercise 
jurisdiction  over  the  commissioner  to  compel  execution 
of  the  order ;  but  the  parties  have  their  remedies  against 
him  if  he  improperly  refuses  to  carry  into  effect  our 
order.  The  commissioner  has  full  knowledge  of  all  the 
facts,  and  part  of  the  order  was  to  restore  a  proof  he  had 
expunged. 

Sir  George  Sose :  —  It  was  quite  competent  for  the 
Court  to  make  the  order,  which  is  correct  and  regular 
in  its  terms.      If  the  commissioner  has  any  reason  to 
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183*7.  suggest  to  the  Court  privately,  showing  that  there  would 
arise  to  him  any  inconvenience  in  working  our  order» 

RoLFR.  we  would  attend^thereto  as  a  matter  of  courtesy,  but  as 
In  the  matter  j^^j^  only.     These  orders  are  far  better  worked  before 

RiDOE.  the  commissioners  in  chambers  than  in  any  other  place. 
Itiinotcompe-  ^3  mj  abstract  proposition,  it  is  irreinilar  and  incom* 

tent  10  commis-  r     r  '  o 

•ioners  to  refuse  peteut  in  any  commissioner  to  refuse  to  carry  the 
effMt^he  orders  orders  of  this  Court  into  effect  And  if  the  parties  find 
of  the  Court  of  jj  ncoessary  to  press  the  matter  against  tlie  commissionerf 

there  is  a  way  of  so  doing ;  and  to  that  it  must  come, 
unless  the  parties  agree  among  themselves  to  refer  the 
matter  elsewhere. 

The  Court  then  suggested  the  matter  should  be  refer- 
red to  Mr.  Gregg;  but  to  this  the  assignees  declined  ta 
accede. 

Per  Curiam:  —  If  there  exists  a  denial  of  justice,  the 
Court  must  see  that  justice  is  done.  The  Court  will 
read  over  the  affidavits  carefully,  and  mention  the  matter 
again,  and  make  such  order  as  may  be  proper. 

May  8.  This  day  the  following  judgment  was  delivered  :  — 

The  Chief  Judge  :  —  This  was  a  petition  present- 
ed in  Aprilf  to  alter  and  vary  the  order  made  in 
January  last,  which  petition  states,  that  the  commis- 
sioner declined  to  take  any  steps  under  the  order  of  the 
Court.  On  the  last  occasion  this  matter  was  mentioned, 
the  Court  suggested  that  the  matter  might  be  referred 
to  Mr.  Gregg  ;  but  Mr.  Swansion,  not  being  instructed 
to  consent,  declined  such  reference;  so  that  the  Court 
has  no  ground  for  altering  the  original  order.  I  have 
since  referred  to  the  commissioner,  and  no  sufficient 
reasons  have  been  stated  by  him  to  enable  the  Court  to 
alter  or  vary  its  order  without  the  consent  of  parties; 
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the  Court  therefore  must  leave  the  order  as  it  was :  the        1837. 
oaromissioner  is  the  most  fit  person  to  carry  it  into 
efiect,  and  make  the  necessary  inquiries.     The  proof       Rolpe. 
had  been  expunged  because  the  creditor  had  deducted  ^"  the^niatter 
the  value  of  his  security  without  leave  of  the  Court,        Ridge. 
which  the   commissioner   thought  so   irregular  as    to 
authorize  the  proof  to  be  expunged ;  a  question  also 
arose  touching  a  fraudulent  preference;  consequently 
there  appeared  to  me  but  one  course  to  pursue^  which 
was,  to  refer  the  matter  back  to  the  commissioner,  who 
was  acquainted  with  all  the  facts;  and  to  prevent  the 
expense  of  coming  here  again,  it  was  part  of  the  order, 
that  if  the  commissioner  thought  there  was   not   any 
fraudulent  preference,  the  party  was  to  be  at  liberty  to 
prove  his  real  debt.    If,  on  the  other  hand,  the  commis- 
sioner  thought  a  case  of  fraudulent  preference  estab- 
lished,  the  parlies  were  to  come  back  here.     On  the 
whole,  the  order  appears  the  fittest  which  could  be  made, 
and  I  have  heard  no  reason  why  it  should  be  altered 
or  varied. 

Sir  John  Cross  concurred. 

Sir  George  Base :  — 

This  petition  calls  on  the  Court  to  alter  its  order, 
because  the  commissioner  to  whom  it  is  directed  declines 
to  execute  it.  If  press  of  business  or  other  personal 
matter  had  been  the  cause  of  this,  the  Court  would  have 
been  most  anxious  to  relieve  the  commissioner.  The 
application  was  properly  met  by  Mr.  Swanston,  who 
says,  if  the  order  is  to  be  executed  the  Court  has 
pointed  out  how  it  is  to  be  done,  and  will  not  alter  its 
order  without  sufficient  cause  shown,  which  is  not  done. 
The  next  question  was.  Could  the  Court  direct  the 
order  to  be  executed  in  any  other  manner?  Every  ex- 
perienced practitioner  must  know  that  such  orders  were 
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1837.        constantly  sent  to  the  commissioners.     From  the  earliest 
"""""*         times  ail  such  matters  as  involved  lons^  examinations 

Ex  parte  .  ,  ,  ,    ,  ° 

RoLPE.  were  sent  either  to  the  commissioners  or  a  master. 
In  the  matur  s^^g  matters  more  immediately  within  tlie  jurisdictioa 

RiDOB.  of  Chancery  were  usually  sent  to  the  master ;  but  the 
References  on  questions  relating  to  prooF^  or  fraudulent  preference, 
piwforft»udu-  invariably  went  before  the  commissioners.  The  order 
lent  preference    jj^  ^|jjg  ^j^jj^  ^^  ^j^^  peculiarly  proDcr  for  the  commis- 

intariably  went  *  . 

to  Uie  cummb-    sionei*s'  Consideration.     The  acts  give  to  the  commit* 

sioners  a  power  of  personal  examination  of  all  persona 
touchin<r  the  estate.  The  6  Geo.  4.  c.  16.  s.36.  enables 
them  to  examine  the  bankrupt  ''  touching  all  matters 
relating  to  his  trade,  dealings,  or  estate,  or  which  may 
tend  to  disclose  any  secret  grant,  conveyance,  or  con- 
cealment of  his  lands,  tenements,  goods,  money,  or 
debts; "  and  the  same  act,  section  S3.,  empowers  them  to 
summon  and  examine  on  oath  **  any  person  whom  they 
believe  capable  of  giving  information  concerning  the 
person,  trade,  dealings,  or  estate  of  such  bankrupt ; "  and 
by  the  1  &  2  W.  4.  c.  56.  s.  7.  each  of  the  commissioners 
in  London  is  *'  to  have,  perform,  and  execute  all  the 
powers,  duties,  and  authorities  by  any  act  or  acts  of 
parliament  then  in  force  vested  in  commissioners  of 
bankrupt."  Thus  the  commissioners  have  a  power  of 
personal  examination  of  strangers  touching  the  estate ; 
but  Mr.  Gregg  would  have  no  such  power  if  the  matter 
were  referred  to  him.  Besides  which,  questions  of 
fraudulent  preference  often  depend  on  the  time  of  the 
act  of  bankruptcy,  which  the  commissioners  ascertain  at 
once  by  reference  to  the  proceedings. 

The  respondent  had  been  a  creditor,  and  the  com- 
missioner expunged  his  proof  under  circumstances 
which,  with  the  greatest  deference,  did  not  authorize 
him  so  to  do.  His  judgment  proceeded  on  tliis:  thq 
creditor  holds  certain  Potosi  shares,  the  value  of  which 
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he  has  himself  deducted  from  his  proof,  and  therefore        1887. 

the  debt  must  be  expunged.     Now  the  commissioner       „ 

,  Mx  parte 

has  no  manner  of  power  or  authority  to  do  this.     Per-        Rolpb. 

haps,  indeed;  the  creditors  might  say,  we  will  hold  you  ^"  ^"®  matter 

to  your  proof:  you  have  made  an  election,  and  the  pro-        Ridob. 

perty  belongs  to  the  estate*     Perhaps  they  might  say 

this;  but  even  that  is  doubtful. 

The  order  of  this  Court,  however,  puts  that  right,  and  A'creditor  may 
the  creditor  is  remitted  to  his  proof.     The  shares  were  uieTalueofa 
chattels  which  the  creditor  had  a  right  to  sell  before  P|^  *^  **" 
proof;  and  deduct  the  value  from  the  proof;  they  being 
mere  pledges,  he  had  a  right  to  sell;  and  if  he  sold  If  he  mDs  im- 
improvidently  the  remedy  of  the  assignees  would  be  an  ^[^^  hare* 
action  of  damages  for  the  injury  thereby  done  to  the  5I!J^^  ** 
estate. 

Multitudes  of  onlers  similar  to  the  present  have 
been  made,  and  never  till  now  resisted.  Why  will  not 
the  commissioner  act?  No  reason  is  given.  The 
1  &  2  W.  4.  c.  56.  s.  1.  speaks  of  cheapness  and  dispatch. 
What  course  is  the  suitor  to  pursue  ?  Is  he  expected 
to  use  compulsory  measures  towards  the  commissioner 
who  is  to  decide  upon  his  rights?  This  Court  should 
not  throw  such  a  burden  on  the  suitor :  it  must  act  for 
itself,  particularly  here,  where  the  question  is  between 
a  creditor  and  the  assignee,  and  the  Court  acts  under  a 
jurisdiction  well  established.  As  far  as  the  Court  can 
perceive,  nothing  was  more  fair  than  Myer^s  proceed- 
ings ;  nevertheless,  the  facts  and  dates  stated  to  the  Court 
render  some  inquiries  necessary. 

There  remains,  then,  no  possible  method  of  ascer- 
taining the  facts  but  by  an  inquiry,  and  no  person  but 
the  commissioner  can  properly  work  that  inquiry ;  and 
if  the  commissioner  does  not  act,  I  say  advisedly,  he 
deserts  his  duty,  and  denies  justice  to  the  suitor,  unless 
be  gives  a  satisfactory  reason  for  refusing. 
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1887. 

Er  parte 

Roue. 

In  the  matter 

of 

RlDOB. 


There  is  no  dif- 
ference as  to 
the  duty  on 
references  be- 
tween the  old 
and  new  Lon- 
don commis- 
sioners. 


The  Chief  Judge  :  —  I  have  been  misunderstood ;  I 
did  not  mean  to  represent  that  die  commissioner  had 
not  given  me  any  reasons,  but  that  the  reasons  given 
appeared  to  me  insuiBcient.  Hie  commissioner  has 
given  to  me  privately  his  reasons.  He  suggests  a  doubt 
whether  the  Court  has  jurisdiction  to  make  such  an 
order,  and  asserts  that  the  present  London  commis- 
sioners stand  in  a  different  situation  from  that  occupied 
by  the  former  commissioners,  (a)  I  have  read  over  the 
various  clauses  of  the  different  acts  of  parliament  touch- 
ing the  present  question,  and  with  every  wish  not  to 
assume  on  the  one  hand,  or  disparage  on  the  other, 
I  cannot  perceive  that  any  such  difference  exists.  The 
1  &  2  W.  4.  c.  56.  names  a  certain  number  of  com- 
missioners. If  it  had  stopped  there,  three  must  have 
acted  as  heretofore ;  but  it  goes  on  to  give  all  the  powers 
to  one  which  before  had  been  vested  in  three.  It  con- 
fers indeed  higher  privilege  and  station,  but  does  not 
alter  or  affect  the  duties,  which  remain  as  before;  and  I 
confess  my  inability  to  perceive  that  it  will  disparage  any 
one  commissioner  of  the  Court  of  Bankruptcy  to  per- 
form the  duties  formerly  discharged  by  three  London 
commissioners. 


There  is  no  dif- 
ference as  to 
duties  between 
London  and 
country  oom- 
minioners. 


Sir  John  Cross: — I  was  not  aware  that  there  was  any 
reason  assigned ;  but  now  it  becomes  my  duty  to  express 
my  opinion,  that  there  is  no  difference  between  the 
duties  to  be  performed  by  the  commissioners  of  the 
London  district  and  those  of  the  other  districts  in  Ei^- 
land,  and  that  in  references  we  can  make  no  distinctbn. 

Per  Curiam : — The  Court  makes  no  order  on  the 
present  petition.      Costs  reserved.      Petition  to  stand 


(fl)  See  a  note  on  thi«  subject,  est  parte  Jones,  8  Mont.  ^  Ayr.  44. 
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over,  with  liberty  to  mention  the  matter  again*   Pix>bably        1887. 

some  arrangement  will  be  made.  — - 

Ex  parte 

Mr.  Ttviss  and  Mr.  Bacon  mentioned  this  case  again,  Iq  the  matter 
and  said  no  arrangement  could  be  come  to,   and  &sked  ^^ 


that  the  inquiry  might  be  had  before  the  whole  Court. 

The  Chief  Judge  : — It  would  be  desirable  to  do 
what  is  asked,  and  thus  avoid  further  discussion ;  but 
the  reason  given  for  not  working  the  order  is,  a  denial 
of  the  jurisdiction  of  the  Court  to  make  it.  In  this  the 
Court  cannot  acquiesce,  but  the  commissioner  may  have 
his  reasons,  and  therefore  the  proper  course  will  be,  to 
require  the  commissioner  to  certify  to  this  Court  what 
those  reasons  are ;  we  then  shall  be  in  a  situation  to 
judge  of  their  validity.  Since  the  Inst  occasion  this 
matter  was  mentioned  the  registrar  on  a  short  search 
has  found  numerous  cases  where  the  Lord  Chancellor 
has  made  similar  orders,  and  which  have  been  obeyed 
by  commissioners  of  the  highest  character,  (a)  And  the 
1  &  2  W.  4.  c.  56.  sect.  2.  gives  this  Court  the  same 


RiDOX. 

June  1. 


V.  C.  laso. 


to 


eJrrrry  upof 


r..  C.  1820. 
sfcrenoeas  to 
t:s  of  iMUik- 

k>ning  eredi- 


(a)  The  following  are  the  in- 
stances referred  to : — 

In  re  Kensington  and  Co.,  the 
Vice  Chancellor  ordered  n  refe- 
rence to  inquire  and  state  whe- 
ther it  would  be  for  the  benefit 
of  the  estate  that  copies  of  cer- 
tiun  documents  should  be  deli- 
vered by  the  assignees  to  the  pe- 
titioner. The  commissioners'  cer- 
tificate is  dated  6th  March  1820, 
and  signed  by  Beauderk^  Wroi^ 
ttdetfy  and  Spranger* 

In  re  Garland  and  others,  the 
Lord  Chancellor  ordered  a  refe- 
rence to  inquire  and  state  at  what 
time  any  and  what  act  or  actt 


of  bankruptcy  was  or  were  com- 
mitted by  the  bankrupts,  any  or 
either  of  them,  and  what  act  or 
acts  was  or  were  known  to  the 
petitioning  creditor,  and  at  what 
time  the  petitioning  creditor  had 
a  sufficient  debt  to  support  the 
commission.  The  certificate  of 
the  commissioners  is  dated  aoth 
January  1820,  and  is  signed  by 
Inqtey,  AintUcf  and  GraU. 

In  re  jDuitn,  the  Vice  Chan* 
cdlor  ordered  a  reference  to  in- 
quire and  state  whether  the  peti-  ^^r*,  ijebt. 
tioner  had  then  a  legal  debt  to 
support  the  commissbn,  and  whe- 
ther the  debt  existed  prior  to 


V.  C  182a 

Reference  as  to 
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1 837.        powers  as  the  Lord  Chancellor  possessed,  and  we  have 
^    ■    ■        not  exceeded  our  jurisdiction* 

Ex  parte 
In  the  matter       Sir  John  Cross :  —  It  is  due  to  the  learned  commis- 
„  ®^  sioner  that  he  should  have  an  opportunity  of  stating  his 

own  reasons  to  the  Court.  If  he  may  deny  our  juris- 
diction, all  the  130  local  boards  of  commissioners  may 
do  the  same.  All  matters  in  bankruptcy,  whether 
arising  in  the  London  district  or  elsewhere  in  England, 
are  alike  placed  by  the  act  of  parliament  under  the 
superintendence  and  control  of  this  Court. 

Per  Curiam : — Let  the  petition  stand  over  for  a  week, 
and  let  the  learned  commissioner  be  requested  to  certify 
his  reasons. 

July  25.  This  day  the  matter  was  mentioned  again,  the  com- 

missioner still  refusing  to  act. 

July  1825.  The  certificate  of  the  their  legal  interest  in  a  lease. 

commiisioners  is  dated  18th  July  The  commissioners'  certificate  is 

1820,  and  is  signed  by  Beauclerk,  dated  50th  November  183l»  and 

Spranger,  and  Law.  is   signed   by  Morice,  TaMtnioHf 

V.  C.  1821.          In  re  Eoitmany  the  Vice  Chan-  and  Robertt, 

Reference  ba  to    cellor  ordered  a  reference  to  in-  In  ex  parte  BiUingfjXTk  the  mat-        CL  of  R. 

joint  estate.         quire  and  state  whether,  at  the  ter  of  Lucas,  Court  of  Review,      F!eb,  18SS. 

time  of  the  bankruptcy,  there  was  9th  February  1832,  a  reference 

any  joint  estate  of  Eastman  and  was  ordered  to  the  commissioners 

^tm/^,  and  of  what  it  consisted,  to  inquire  into  the  Talidityofa 

and  whether  there  was  then  any  warrant   of  attorney  alleged  to  to  ftwidulcitt 

such  estate,  and  of  what  it  con-  have  been  given  by  the  bankrupt 

sisted.  The  commissioners'  certi-  to  the  petitioning  creditor,  as  a 

iicate  was  dated  25d  March  1821,  fraudulent  preference,  into  which 

and  signed  by  Gough,  CoUmson,  the  assignee  refused  Co  inquire. 

and  StilL  And  Sir  George  Rose  said  that 

V.  C.  1831.          In  re  Buckle,  the  Vice  Chan-  the  order  was  quite  of  course^ 

Reference  as  to    cellor  ordered  a  reference  to  in-  and  that  it  had  always  been  the 

parting  with        4^^^  ^^^  '^^  whether  it  would  practice  to  send  such  matters  for 

property.            be  for  the  benefit  of  the  creditors  inquiry  before  the  commissioners. 

that  the  assignees  should  assign 


Exparleki' 
b^  innf 
Lmoas. 
Rcfiaeaeete 
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The  Chief  Judge  : — On  the  last  occasion  the  Court        1837. 

v^ished  to   have  the  commissioner's  certificate    of   the         

grounds  of  his  refusing  to  act.  The  commissioner  has  RolfI* 
declined  making  any  formal  certificate,  but  has  furnished  '"  ^*^®  matter 
me  with  a  statement,  resting  his  refusal  on  an  argument  Ridgb. 
concerning  the  nature  of  the  power  of  the  Lord  Chan- 
cellor over  London  commissioners ;  on  which  subject  the 
commissioner  appears  to  me  to  fall  into  a  mistake.  He 
does  not  urge,  as  I  originally  understood,  that  he  stands 
in  a  different  situation  from  that  in  which  the  old  com- 
missioners stood,  but  contends  that  the  Chancellor  had 
no  power  to  call  upon  the  commissioners  to  re()ort,  as 
this  Court  has  done.  I  have  looked  at  the  cases  in  the 
registrar's  book,  and  find  many  such  references,  both  to 
London  and  to  country  commissioners,  but  cannot  dis- 
cover ihat  any  objection  was  ever  made.  I'he  1  &  2  W.  4. 
c.  56.  s.  2.  expressly  gives  to  this  Court  the  jurisdiction 
previously  exercised  by  the  Lord  Chancellor.  I  think 
it  right  to  add,  that  our  reference  was  not  made  to  the 
commissioner  as  an  officer  of  the  Court  of  Review,  but 
as  Commissioner  of  ihe  Court  of  Bankruptcy.  It  is 
always  the  wish  of  this  Court  to  treat  the  commissioners 
with  respect,  but  that  respect  does  not  prevent  our  call- 
ing on  them  to  fulfil  their  duties,  of  which  this  is  one. 
If  this  were  a  case  in  which  the  parties  could  be  fairly 
called  on  to  agitate  the  question  before  another  tribunal, 
I  should  leave  them  to  enforce  our  order ;  but  as  the 
petitioner  does  not  insist  upon  his  own  rights,  but  re- 
presents the  creditors  at  large,  it  would  perhaps  be 
hard  to  impose  on  him  the  expense  of  enforcing  our 
order  elsewhere.  Still,  as  our  order  is  proper,  we  will 
now  make  such  an  order  as  will  enable  the  parties  to 
try  the  other  question  between  them.  It  is  not  yet  de- 
cided there  was  any  fraudulent  preference,  we  cannot 
therefore  order  the  assignee  to  pay  costs,  which  he  must 
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1837.        have  done  if  the  commissioner  had  reported  there  was  a 
_'  fraudulent  preference.     All  the  Court  can  do  is,  to  dis- 

Bx  parte  ^  .  . 

Rolfs.        charge  him  from  being  assignee,  and  give  him  his  costs 
In  the^inatter  ^^^  ^f  ^j^^  ^^^^^ 

Ru>os« 

Sir  John  Cross  : — I  am  glad  to  find  that  the  commis- 
sioner's reason  is  not  founded  on  any  supposed  difference 
between  town  and  country  commissionei's>  it  being  clear 
that  no  distinction  exists  touching  such  matters  as  the 
present.  I  am  surprised  to  hear  of  any  idea  of  there 
being  any  difference  between  the  old  and  new  juris- 
diction over  commissioners;  that  the  commissioner 
is  mistaken  is,  I  believe,  the  opinion  of  the  whole 
profession. 

Per  Curiam:  —  As  Mr.  Ttoiss  is  absent,  let  the 
matter  be  mentioned  again  in  his  presence. 

July  28.         Mr.  Swanston^  for  Myers,  consented  to  the  order  infircu 

Mr.  K.  Parker  consented  for  Carman^  the  other 
assignee. 

Mr.  Twiss  and  Mr.  Bacon  consented  for  the  petitioner. 

Former  order         fhe  order  was : — Let  the  further  execution  of  the 

stayed  :   the  as- 
signee removed,  order  (of  January  1837)  be  stayed,  and   let  Myers  be 

cboice'ordered.    removed  from  being  assignee,  and  let  there  be  a  new 

choice.     Costs  of  all  parties,  of  the  applications  to  this 
Court  and  before  the  commissioners,  out  of  tlie  estate. (a) 


(a)  The  following  are  the  rea- 
sons of  the  commissioner  for  de- 
clining to  act,  which  have  been 
kindly  furnished  to  the  reporters 
bv  the  commissioner :  — 

w 

It  is  unfortunate  for  the  parties 
in  this  case,  that  it  should  have 
given  rise  to  a  question  of  juris- 


diction between  the  Courts  of  the 
Commissioners  and  the  Court  of 
Review ;  but  as  a  private  interest 
must  frequently  yield  to  public 
policy,  and  as  there  is  no  public 
policy  of  higher  importance  than 
the  independence  of  the  Judges, 
and   the   maintenance  of  their 


matter 
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authority  in  their  respective  tri-  Majesty's  goyemment,  and  (ex*         1837. 

bunals,  I  am  obliged  (though  I  cept  when  contravened  by  ex-  — »— 

regret  the  trouble,  delay,  and  ex-  press  alteration)  of  the  intention       ^  parte 

pense  of  the  individual  case)  to  of  the  legislature.   In  it  we  shall  |     ^^^ 

insist  upon  a  course  which,  if  I  find  the  constitution  of  a  court  of 

am  not  greatly  mistaken,    will  of  bankruptcy,  not  consisting  (as         Risgs. 

save  infinite  trouble,  delay,  and  some    have    imagined)  of  four 

expense  to  future  suitors.    If  I  judges  and  a  suitable  number  of 

am  right  in  my  view  of  the  ques-  subordinate  ofiicers,  but  consist- 

tion,  when  a  party  has  petitioned  ing  of  ten  judges  eo  nomine  ap- 

the  Court  of  Review  for  any  pointed  to  various  functions.    It 

species  of  redress,  he  will  obtain  was  objected,  that  the  term  junior 

it  in  that  Court.    If  I  am  wrong,  judge,  the  proposed  denomina« 

he  may   be   bandied  from    the  tion  of  the  new  commissioners. 

Court  of  Review  to  the  Court  of  was  a  novelty.   Mark  the  answer 

the  Commissioners,  and  from  the  of  Lord  Brougham,  and  deter- 

Court  of  Commissioners  to  the  mine  whether  he  intended  such 

Court  of  Review,  without  any  junior  functionary  to  be  the  mere 

known  limitation  of  the  number  ofiicer  of  a  court :  — ''  That  the 

of  references,  reports,  motions  ten  judges  are  not  co-ordinate 

or  petitions  to  confirm  reports,  is  not,  as  my  noble  and  learned 

references  to  reconsider  or  re-  friend    has    contended,    a    new 

view  reports  again,  motions  to  principle,  neither  is  it  a  novelty 

confirm    the   reviewed    reports,  in  legislation  ....  Though  not 

and  all    that  complicated   ma-  co-ordinate,  the  judges  in  bank* 

chinery  which  had  for  ages  been  ruptcy,  that  is,  the  ten,  will  be 

complained  of  in  the  proceedings  high  and  dignified  officers."    But 

in  bankruptcy,  as  administered  Lord    Brougham   was    unfortu* 

by  the  Lord  Chancellor  and  his  nately  prevailed  upon  to  change 

officers.    It  was  to  reform,  not  the    denomination.     The   poet 

to  perpetuate  this  system,  that  says, "  What  u  there  in  a  name?'* 

the  Court   of  Bankruptcy  was  The  legislator  should  know  that 

constituted.    I  watched  with  in-  names  are  substantive  when  they 

tent  interest  the  progress  of  that  are  connected  with  the  venera- 

reform,  and  I  hoped  that  I  was  tion  or  the  prejudices  of  a  people. 

acquainted    with    the  spirit  in  The  name  of  judge  is  a  name  of 

which  it  was  conceived  and  con-  veneration.    The  name  of  com- 

ducted.     The  speech  in  which  missioner  had  been  and  is  likely 

the  Lord  Chancellor  introduced  to  remain  obnoxious  to  preju- 

his  bill  is  the  best  possible  guide  dices.    The  legislature  has  given 

to  the  knowledge  of  hb  inten-  us,  the  King  has  confirmed  to  us, 

tious,  of  the  intention  of  his  the  rights,  incidents,  and  privi- 
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1837.         leges  of  judges;    but    the   gift    enjoyed  by  any  of  his  Majesty^t 

n  and  the  confirmation  have  proved    courts  of  record  or  judges  at 

Ex  parte       abortive,  and    for  little    better    Westminster."   Now  this  section 

KoLF£.         reason,  that  I  can  find,  than  that    contains  no  mention  of  a  court 
In  the  matter  „   ,  .   .  j      r      •        •  . 

of  we  are.called  commissioners,  and    of  review ;  it  creates  a  court  of 

RiDOS*         that  the  mind  of  the  superficial    bankruptcy,  consisting    of    one 
inquirer  is  carried  backward  by    chief  judge,  three  judges,  and  six 
the  name,  not  onward  by  the  cir-    commissioners,  all  of  whom  are 
cumstances.    It  is  upon  whether    equally  constituent  members  of 
the  commissioners  are  theofficers,    the  court ;  and  every  judge  and 
as  one  of  the  judges  has  termed    commissioner  thereof  derives  his 
them,  of  the  Court  of  Review,    rights  from  the  same  enactment, 
that  this  question  mainly  turns,    in  the  same  sentence,  in  the  same, 
I  will  advert,  therefore,  first,  to    — the  identical  words.  The  King's 
the  direct  enactment  of  the  sta-    letters  patent  follow  the  same 
tute,  and  the  confirmation  of  the    course ;  and  in  assigning  judicial 
letters  patent,  and  then  to  the    precedence  to  the  members  of  the 
more  indirect  indication  of  the    Court  of  Bankruptcy  it  makes  no 
intention  of  the  legislature.  pause, — it  appoints  no  interval ; 

Section  I .  of  1  &  2  W.  4.  c.  56,,    the  Chief  Judge  immediately  sue- 
after    reciting,  that  to   the  end    ceeds  the  junior  of  the  puisne 
that  the  rights,  as  well  of  the    judges  at  Westminster,  the  senior 
bankrupts  themselves  as  of  their    of  the  other  judges  immediately 
creditors,  may  be  enforced  with    succeeds  him,  the  senior  of  the 
as  little  expense,  delay,  and  un-    commissioners  immediately  suc- 
certainty  as  possible,  enacts  that    ceeds  the  junior  of  the  other 
it  may  be  lawful  for  his  Majesty  to    judges,  prorimus  nee  iniervallo. 
establish  a  Court  of  Bankruptcy,    There  is  no  l^al  judicial  func- 
to  consist  ofone  chief  judge,  three    tionary  in  the  united  kingdom, 
other  judges,  and  six  commis-    who,  in  virtue  of  his  office,  can 
sioners ;    ^  and  the  same  court    step  between  Sir  George  Rote 
shall  be  and  constitute  a  court    and  Mr.  Commissioner  WUiiams. 
of  law  and  equity,  and  shall,  to-    Is  this  the  relative  situation  of  a 
gether    with    every  judge    and    court  and  its  officers,  or  is  it  the 
commissioner  thereof,  have,  use,    ^elative  position  of  the  several 
and  exercise  all  the  rights,  in-    members  of  a  court?    It  is  not 
cidents,  and  privileges  of  a  court    too    high  a  station  for  judges 
of  record,  or  judge  of  a  court  of    intrusted   with   the  adminiitra- 
record,  and  all  other  rights,  in*    tion  of  a  most  important  branch 
cidents,  and  privileges,  as  fully,  to    of  the  law,  but  it  would  be  in* 
all  intents  and  purposes,  as  the    deed  an  extraordinary  exaltation 
same  are    used,  exercised^  and    to  the  officers  of  the  Court  of 
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Review  in    bankruptcy  to  fiod  tion;  I  have  confidence  that  the        1837. 

themselves   in   immediate   con-  one  will  be  exercised   without         - 

nexion,  without  breach  of  con-  insult;   I  cannot  calculate  the      Bx  parte 

RnT  w 

ttnuity,  with  the  highest  judges  boundaries  of  the  other.    It  is  i     *|,         .*  ^ 
of  the  land.    But  the  legislature  clear  beyond  possibility  of  dis-  of 
did,  by  express  enactment,  ap-  pute  that  the  statute  does  not  in         Ridok* 
point  officers  to  the  Court  of  any  express  words  give  to  the 
Bankruptcy,  by  a  distinct  section,  Court  of  Review  jurisdiction  to 
and  in  a  distinct  manner.    The  make  such  references  to  the  com* 
ninth  section  enables  his  Majesty,  missioners,  or  in  any  other  man- 
by  sign  manual — not  by  patent—  ner  to  treat  them  as  its  officers. 
to  appoint  two  registrars    and  There  now  remains  the  question, 
eight  deputy  registrars  to  attend  whether  incidentally  or  by  im- 
upon  and  assist  the  said  judges  plication  such   an    authority  is 
and  commissioners.    The  Court  granted.     The  Court  of  Review 
of  Review  has  here  its  necessary  is  created  by  the  second  section 
officers.   The  Court  admits  their  of  the  statute,  which  enacts,  that 
sufficiency,    and,   in    the    same  it  shall  have  superintendence  and 
breath,  one  of  its  judges  insists  control  in  all  matters  of  bank- 
upon  degrading  his  colleagues  of  ruptcy,  and  shall  also  have  power, 
the  Court  of  Bankruptcy  into  jurisdiction,  and  authority  to  hear, 
the  character  of  assistants.     I  determine,  order,  and  allow  all 
deny  the  right — ^I  deny  the  ne-  such  matters  in  bankruptcy  as 
cesrity— I  deny  the  expediency,  now  usually  are  or  lawfully  may 
Every  day's  experience — I  say  it  be  brought  before  the  Lord  Chan- 
fearlessly  of  contradiction — con-  cellor,  and  also  to  investigate,  ex- 
vinces  the  suitors  that  their  best  amine,  hear,  and  determine  mat- 
interest  is  in  the  independence  ters  within  its  jurisdiction.  There 
of  the  two  branches  of  the  Court,  is  not  one  word  about  commis- 
and  in  the  completeness  of  their  sioners  in  this  section,  and  the 
jurisdiction    each    within   itself,  only  mention  of  reference  is  in 
Let  it  not  be  imagined,  however,  allusion  to   the  power  of  the 
that  I  object  to  the  just,  the  commissioners  to  refer  matters 
necessary,  the   wholesome,  the  to  the  Court  of  Review,  and  not 
satis&ctory   control    of  appeal,  to  any  power  of  the  Court  of 
It  is  a  consolation  to  the  mind  of  Review  in  any  manner  to  inter*^^ 
every  judge  that  his  errors  may  fere  with  the  proceedings  of  the 
be  corrected, — that  the  wrong  commissioners.     But  while  the 
which  he  may,  by  human  infirmity  section  confers  on  the  Court  of 
commit,  is  not  without    a  re-  Review  someofthe  powers  of  the 
inedy.    I  am  as  ready  to  submit  Lord  Chancellor,  it  also  gives  to 
to  authority  as  to  resist  usurps-  it  a  power  which  the  Lord  Chan- 

Vol.  III.  T 
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1837.        ceUor  did  not  poMess,  The  Lord  ten,  fuid  none  of  them  have 

■■■I.  Chancellor  could  not  moetHgaU^  traced  a  case  of  reference  in- 

E*  parte      becaufle  he  could  not  examine  posed  on  them  as  a  matter  of 

In  the'^tter  ^*^®***  i  **^  *^  ^^  avowedly  coropuboiy  duty.  One  gentle* 
of  for  this  reason  of  default  of  juris-  man,  on  the  contrsry,  whose  ex* 
Awos*  diction  in  himself  that  the  Lord  perience  extends  to  a  period  of 
Chancellor  did  occauonally  re*  about  twenty  years,  informs  us, 
quest  the  aid  of  the  lists  of  com-  that,  on  such  reference,  his  list 
missionersyinstaad  of  referring  the  did  not  take  the  statutable  fees^ 
matter  to  his  proper  and  con*  as  they  were  bound  to  do  in  any 
sdtuted  officers,  the  masters  in  matter  of  bankruptcy,  but  treated 
Chancery,  who  did  not  possess  the  business  as  a  private  refer- 
equal  powers  of  examination,  ence,  and  were  remunerated  ac* 
The  lists,  no  doubt,  took  the  cordingly.  It  is  supposed  that 
references ;  they  took  them  as  a  the  word  ''control"  conveys 
barrister  takes  a  reference  of  a  some  specific  power  over  the 
judge  of  assize.  It  is  a  compli*  Gommis8ioner%  to  be  exercised 
ment,  and  it  is  a  profit  to  him.  by  the  Court  of  Review.  It  can- 
But  has  it  ever  been  argued  that  not  be  so  interpreted ;  for  where 
a  judge  of  assize  can  compel  a  control  is  necessary  it  is  given 
barrister  to  take  a  reference?  by  a  separate  statute  to  a  sepa* 
When  it  is  further  considered  rate  authority;  and  the  manner 
tliat  the  commissioners  of  the  in  which  it  Is  given  marks  most 
lists  held  the  appointments  from  decidedly  the  distinction  between 
day  to  day  at  the  mere  will  of  those  who  are  and  those  who  are 
the  Lord  Chancellor,  with  no  not  the  officers  of  that  Court, 
firmer  tenure  than  his  individual  By  the  statute  of  the  5d  and 
and  indisputable  pleasure,  would  4th  of  W.  4.  c.  47n  it  is  pro- 
it  be  surprising  that,  admitting  vided^  that  the  times  and  place 
that  he  did  without  sufficient  of  the  sittings  of  the  judges  and 
authority  impose  some  extra  duty  commissioners  of  the  Court  of 
upon  them  —  always  remember-  Bankruptcy  may  be  appointed 
ing  that  the  extra  duty  carried  by  hu  Majesty  by  warrant  under 
its  extra  reward  —  would  it  be  the  sign  manual;  but  the  attend- 
surprifiing  that  they  submitted  to  anee  of  the  re^trars  is  to  be 
receive  an  extension  of  employ-  ordered  by  the  Court  of  Review, 
men  t  ?  I  was  many  years  a  com-  Here,  again,  the  judges  and  com- 
Kitssioner  under  the  old  system,  nussioners  are  placed  together  in 
Three  of  my  present  colleagues  precisely  the  same  position,  by 
were  in  three  other  lists.  I  have,  the  very  same  sentence,  while 
and  they  have  spoken  with  other  the  duty  of  the  officers  of  the 
commbsioners  of  the  former  8yb-  Court  b  distinctly  provujed  fon 
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1837. 
The  next  section  which  it  is    complaint,  but  when  I  find  that  

necessary  to  examine  is  the  7thy    an  important  question  of  jurisdic-       Ex  parie 
which  defines  the  general  duties    tion  is  treated  as  a  private  dere-  .     R^yLrB. 
of  the  commxtsioners^and  enables    liction  of  duty,  I  cannot  be  silent.  ^f 

and  requires  them  to  have,  per*    I  will  speak  with  all  respect,  al-         Ridge. 
form,  and  execute  all  the  powers^    though  I  ha?e   to  remonstrate 
duties^  and  authorities  by  any  act    against  continued  and  uncalled 
or  acts  ofparliament  now  in  force    for  discourte^.  It  is  possible  that 
Tested  in  commissioners  of  bank*    the  reports  in  the  newspapers  (my 
nipt.    By  what  act  or  acts  of   only  possible  authority  on  the 
parliament  were  commissioners    subject)  may  be  incorrect;  indeed 
required  to  take  references  frofA    I  know  that  there  has  been  some 
the  Lord  Chancellor?  or  are  we    omissioD,  since  the  Chief  Judge 
to  suppose  that  another  duty,  a    no  sooner  saw  the  reports  than 
burden,,  is  imposed  by  implica*    he  hastened,  with  that  urbanity 
tkm,  after  the  duties  bare  been    which  has  always  marked  his  in- 
specifically  as&igned?  All  the  com*    tercourse  with  the  commissioners, 
pulsory  duties  of  the  former  com-    to  inform   me^  by  letter,  that 
roissioners  we  are  still  bound  to    he  had  carefully  repudiated  all 
perform,  but  we  are  not  bound    feeling  of  disrespect  to  the  corn- 
to  adopt  those  proceedings  which    missioners,  or  of  derogation  from 
they  volunteered  for  their  imme*    the   station  which    they  deem 
diate  emolument.    I  have  given    themselves  to  hold  in  judicature; 
this  matter  long  consideration;  it    saving,  of  course,  his  opinion  on 
has  been  discussed  among  the    the  present  question.  I  must  be- 
commissioners,  and  by  the  com-    li^^e  that  if  Sir  George  Roie  had 
missioners  with   other  persons;    found   himself  misreported,  or 
and  upon  mature  deliberation  I    that  any   mitigatory  expression 
have  come  to  the  conclusion,  that    had  been  omitted,  he  also  would 
neither  the  letter  or  spirit  of  the    have  felt  it  due  to  himself,  if 
statute  or  letters  patent  gives  any    not  to  me,  to  recdfy  the  error; 
such  power  to  the  Court  of  Re-    but  having  received  no  such  ex- 
view  as  that  which  they  now  a*-    planation,  I  must  conclude  that 
some.    In  the  substance  of  this    the  report  of  what  fell  from  htm 
condofllon  I  am  authorized  to    is  in  substance  correct.  The  two 
Mate  the  concorrence  of  my  col-    reports  as  they  appear  in  the 
leagues  of  the  court  of  commis-    Times  run  thus:  —  [The  learned 
tioners.  commissioner  here  read  the  re- 

This  brings  me  to  a  painful  portsof  ex  jEwr/^iZo^f  as  printed 
part  of  that  which  I  believe  to  in  the  limes  newspaper  of  the 
be  my  duty.  I  would  willingly  S5th  of  April  and  9th  of  May, 
have  avoided  the   language  of   and  proceeded  as  follows:]— Now 

Y  2 
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1837.         I  cannot  understand  how  a  per*    missioner  ceased,  for  though  he 
■  sonal  question  can  arise  on  a    has  power  to  reject  an  improper 

Ex  parte      point   of  jurisdiction.     I  have    choice,  and    would   reject  the 
In  the  matter  ^^^^^^  ^^  matter  throughout    choice  of  any  person  having  an 
of  as  one  of  public  duty;  my  view    individual   interest,  or  posaUe 

RiDOE.  2XL&  that  of  all  the  commissioners  interest,  conflicting  with  the  body 
had  been  made  known  to  the  of  the  creditors,  he  has  not  yet 
parties,  had  been  discussed  in  a  the  power  to  recal  his  confirma^ 
conference  with  the  Chief  Judge,  tion  or  appointment,  should  sub- 
and  I  verily  believed,  and  do  be-  sequent  discovery  demonstrate 
lieve,  was  well  known  to  his  col-  its  impropriety.  The  function  of 
leagues;  one  of  whom  not  only  removing  assignees  u  in  the  Court 
treats  it  as  a  personal  question,  of  Review,  and  that  Court  is 
but  imputes  to  me  an  individual  armed  with  every  necessary  au« 
dereliction  of  duty,  a  personal  thority  to  investigate,  examine, 
dislike,  an  inaptitude  to  enter  hear,  and  determine  the  question, 
jnto  the  inquiry.  It  is  necessary  When  it  appeared,  therefore,  on 
therefore  that  I  should  state  ex-  subsequent  inquiry,  and  by  Mr. 
plicitly  what  I  have  done,  and  Myerses  own  admission  on  exa- 
where  and  why  I  have  stopt  mination  before  the  commis> 
short.  sioner,  that  be  ctid  hold  an  assu- 

In  November  1835  Benjamin  ranee  by  way  of  mortgage  for 
Ridge  became  bankrupt.  At  the  securing  the  sum  of  600/.— and,  d 
meeting  for  the  choice  of  as-  fortiori^  when  the  commisaoner 
signees,  Mr.  Thonuit  Myers,  the  had  expunged  his  proof,  the  de- 
respondent,  proved  a  debt  of  position  being  palpably  at  van- 
1,200/.,  swearing  that  he  held  no  ance  with  the  truth, — when  the 
security  or  satisfaction  whatso-  creditors  had  no  means,  or  at  the 
ever;  he  was  consequently  ad-  least  no  facility,  in  making  good 
mitted  to  vote  in  tlie  choice  of  their  supposed  right  against  him, 
assignees,  and  from  the  amount  while  he  continued  to  be  an  as- 
of  his  debt,  there  being  only  signec,  one  of  them  petitioned 
one  other  creditor,  an  officer  the  Court  of  Review  for  his  re- 
in the  Birmingham  bank,  who  moval. [The learned commiasioner 
could  compete  with  him,  he  was  here  read  the  petition,  and  the 
chosen  assignee,  together  with  affidav  itfiled  in  support.]  I  must 
the  petitioning  creditor,  TViomcu  confess  that  I  cannot  conceive  an 
Carman.  There  did  not  appear  easier  case.  If  I  had  possessed  the 
to  the  commissioner  any  cause  to  necessary  jurisdiction  it  would  not 
.disapprove  the  election,  and  it  have  occupied  me  five  minutes^ 
was  consequently  confirmed,  or  have  cost  as  many  shillings  to 
There  the  functions  of  the  com.    the  estate.    I  had  before  me  the 
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bankrupt's  last  examination,  in    words  by  the  terras  of  the  statute         1837. 
which  he  discloses,  not  only  the    to  attend  and  assist  it.    Is  it  bet-         — — 
mortgage  of  the  legacy  to  Myert^    ter,  is  it  more  consonant  with       -E*  parte 
but  also  alleges  an  interest  in    the  obvious  intention  of  the  sta^  j^  ^  matter 
£yers  stock  transactions.    I  had    tute,  that  the  Court  of  Review  of 

the  examination  of  Myers  him-    should  hear  the  evidence  vwd         Ridge* 
self.    [The  learned  commissioner    voce^  marking  the  deportment  of 
then  read  from  the  proceedings    the  witness,  or  that  it  should  re* 
the  deposition  and  examination    ceive  it  at  second-hand?    Is  it 
of  Myert:\    These  were  on  the    fairer  for  the  parties  to  come  be- 
proceedings,  which  proceedings,    fore  a  competent  tribunal  with 
containing  the  date  of  the  act  of    an   entire  case,  and   on  equal 
bankruptcy,    were    before    the    terras,  or  to  be  heard  piecemeal. 
Court  of  Review.    Where  then    and  one  side  at  least  clogged  by 
is  the  personal  dislike,  the  desire    the  prejudice  created  by  a  report 
to  be  relieved,  the  inaptitude  to    against  him?    If  there  has  been 
investigation  ?  I  had  already  done    a  dereliction  of  duty,  if  there  was 
all  that  it  was  competent  in  me    a  denial,  if  there  was  a  delay  of 
to  do,  and  only  ceased  when  I    justice,  it  was  not  on  my  part. 
had  exhausted   the  powers  in-    Had  I  possessed  the  power  of 
trusted  to  me  by  the  legislature,    adjudication    the  matter  never 
Where  ray  duty  ended,  that  of   would  have  gone  to  the  Court  of 
the  Court  of  Review  began.    If   Review.    It  went  there  once  of 
I  had  left  the  investigation  im-    necessity ;  that  it  should  be  sent 
perfect,  the  Court  of  Review  had    back  to  me  again,  to  be  sent  back 
power  to  pursue  the  investiga-    to  them,  four  proceedings  instead 
tion  and  supply  the  deficiency,    of  two,  never  entered  into  my 
If  I  had  not  examined  the  neces-    imagination,  and  I  believe  could 
sary  parties,  the  Court  of  Review    not  have  been  contemplated  by 
had    special  authority,  by  two    the  legislature.    If  I  entertained 
several  statutes,to  examine  them,    any  dislike,  if  I  felt  any  inapti* 
If  it  was  deemed  inexpedient  to    tude   to  the  execution  of  my 
occupy  the  whole  Court  with  the    duties,  I'have  had  ample  oppor- 
inquiry,  a  angle  judge  was  com-    tunities  of  manifesting  it; — the 
petent  to  pursue  it.    If  the  pres-    statute  gives  me  the  opportunity ; 
sure  of  business  rendered  that    if  I  find  my  burden  more  heavy 
also  inconvenient,  the  matter,  as    than  I  can  bear,  I  can  shift  it  on 
similar  matters  continually  are,    other  shoulders;  the  soth  sec- 
might  have  been  referred  to  the    tion  of  the  act  empowers  me  to 
registrar,  who  is  (what  the  com-    adjourn    examinations    to    the 
jnissioner  is  not)  the  officer  of    Court  of  Review,  **  which  said 
the  Court,  appointed  in  so  many    Court  shall  proceed  with  such 
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1837«         last-mentioned  examination.*'  (I  not  pray  anj  reference  to  thd 

■          quote  the  words.)    Have  I  done  commiMoner ;  it  is  a  mete  peti* 

Ex  parte       so  ?    Once  1    I  think  only  once,  tion  to  remove  an  assignee.    For 

RoLFK.         ^qJ  ^j^^  solely  to  avoid  the  ne*  a  Ions  time  I  believed  that  there 

In  the  matter         .       ^        "^ ,  .  -    ,T                            . .         *. 

Qf            cesstty  of  committrag  a  vdiy  re«  had  been  a  cross   petition   of 

RiD0£.  spectable  banker,  who  demurred  Myert^  on  which  the  order  was 
to  the  examination  on  fair  founded,  and  that  he  had  mis- 
grounds  of  demurrer,  but  which  taken  his  remedy^fbr  if  he  had  a 
demurrer  I  could  only  overrule  legal  mortgage  it  was  competent 
by  the  process  of  imprisonment,  to  him  to  bring  it  before  me 
I  will  say  for  myself,  —  for  I  am  without  any  order;  and  the  rule 
compelled  to  speak, —  I  will  say  is,  that  if  a  party  petitions  for 
for  my  brother  commissionen,  that  which  he  could  have  with« 
that  we  have  carefully  avoided  out  petition,  his  petition  shall  be 
the  exercise  of  this  power  of  dismissed,  with  costs.  Vtt,Mytn 
throwing  any  portion  of  our  busi*  had  indeed  a  right  to  present  a 
ness  on  the  Court  of  Review;  and  petition  of  appeal  against  my  es^ 
so  far  from  having  fallen  short  in  ponging  his  proof:  he  has  not 
the  execution  of  our  duties,  that  ventured  to  do  so.  He  might 
we  have  voluntarily  undertaken  have  required  (at  bis  own  ex* 
(on  the  request  of  parties  anxious  pente)  a  meeting  (which  I  would 
to  avoid  delay  and  expense)  nu^  have  granted)  to  receive  an 
merous  questions,  and  some  of  amended  proof:  he  has  not  done 
most  important  magnitude  and  so.  But  he  seeks  by  a  side  wind, 
intricacy,  which  neither  the  legis-  and  at  the  expense  of  the  estate, 
lature  has,  or  the  Court  of  R&>  to  obtain  that  which,  according 
view  could,  by  any  known  prece-  to  the  long  established  practice, 
dent,  have  imposed  upon  us.  I  ought  to  have  been  obtained  on 
now  come  to  the  consideration  his  own  direct  application,  and 
of  the  order  itself.  It  is  said  that  at  his  own  individual  expense, 
there  are  numerous  precedents  What  the  peculiar  circumstance 
in  support  of  it,  and  I  was  est-  (alluded  to  by  counsel)  can  be 
pressly  promised  they  should  be  which  induces  Mr.  Myert  to  re- 
sent to  me.  I  have  not  received  ject  the  kind  offer  of  Sir  George 
one,  and  I  cannot  find  one.  The  Itoge^  and  insist  on  a  hearing  be- 
ordcr  runs  thus : — [The  commis-  fore  me,  I  will  Bot  attempt  to 
sioner  read  the  order,  cade^  page  guess :  his  counsel  have  put  the 
306.]  matter  on  a  point  of  rk(ht.  I  re* 
In  ordinary  practice  the  order  peat  my  opinion  that  the  order  b 
jnade  on  a  petition  should  be  in  irregular,  and  that  the  Court  of 
accordance  with  the  statement  Review  has  no  jurisdiction  to 
and  prayer;  but  the  petition  did  send  it  to  me  as  commissioDer. 
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Ex  parte  BRITTAIN.-^In  the  matter  of  Lord 

BRITTAIN.  Chancel- 


lor. 


In  1882  a  petition  to  supersede  by  the  bankrupt  had     "^^^^^^ 
been  dismissed  by  the  Lord  Chancellor.     This  was  a  ^  ,    ,  * 

^  ,  ^  ^  ThA  Lord  Chjn-. 

new  petition  to  the  Lord  Chancellor,  stating  new  facts,  odlor  is  not 
and  praying  to  annul  the  fiat.     When  it  was  presented  ah  original  peti. 
to  the  Lord  Chancellor's  Secretary  of  Bankrupts  to  be  uni*^^/i""i, 
answered  for  hearing,  it  was  returned  unanswered,  but  fit,andviHnot, 
with  an  indorsement  that  the  Lord  Chancellor  desired  ^^d^*^ 
this  petition  to  be  presented  to  the  Court  of  Review.         sbcwn. 

Mr.  Wigram  (with  whom  was  Mr»  Ayrton)  now  applied 
Co  the  Court  that  the  petition  might  be  answered  and 
heard  before  the  Lord  Chancellor.  Mr.  Wigram  was 
proceeding  to  argue  that  the  Lord  Chancellor  and 
Court  of  Review  had  concurrent  jurisdiction  to  hear 
petitiobs  to  annul  fiats,  and  that  the  petitioner  had  a 
right  to  elect  before  which  Court  he  would  be  heard^ 
when  he  was  stopped  by  the  Court 

Lord  Chancellor:  —  I  have  jurisdiction  to  hear 
an  original  petition  to  supersede  or  annul  a  fiat,  but  I 
am  not  obliged  to  hear  any  such  original  petition  in 
bankruptcy  unless  I  think  fit.  (a)  I  therefore  shall  not 
hear  this  petition  unless  some  special  grounds  are  shewn. 
"^■^■""'"■^^■■'•""■^"^""••^^^■""^^^^•■^— ^^'~~~""^"«"^"»"~*'""^'~"^^"~~'"^"""'""""^^'~"" ■ ' '    ' 

(a)  Sec  a  note  to  exfuuie  Nokes,  1  Mont,  4r  Ayr^  471. 
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G  of  R.  Ex  parte  HOL  YL  AND.— In  the  matter  of  ELLIOTT. 
.  Jan.  14*. 

1836.  m 

The  oommiV  i  HIS  was  a  petition  by  the  assignees,  that  a  meeting 

siooere  may  ap-  niiorht  be  appointed  to  audit  their  accounts.  The  reirular 

point  an  audit  °^  ^^  ^     ^  ^  ^  ^ 

jneeting  after  audit  meeting  was  not  held  within  the  six  months  directed 
menttooed  in  ^7  ^^  Statute  (a),  because  the  assignees'  accounts  were 
l?(Siba?i^^'  not  prepared. 

elfipied. 

Mr.  Ayrton^  for  the  petition,  stated  that  the  com- 
missioners thought  they  had  no  power  to  appoint  an 
audit  meeting,  the  time  specified  by  the  act  having 
elapsed. 

Per  Curiam: — The  6  Geo.  4.  c.  16.  s.  106.  is  merely 
directory,  and  does  not  prevent  the  commissioners  ap- 
pointing a  meeting  after  the  six  months ;  otherwise  no 
dividend  could  ever  be  declared  in  this  bankruptcy,  be- 
cause the  6  Greo.  4.  c.  16.  s.  107.  enacts,  that  '^  no  divi- 
dend shall  be  declared  unless  the  accounts  of  the 
assignees  shall  have  been  first  so  audited  as  aforesaid." 
There  is  no  necessity  for  an  order  by  this  Court.  Let 
it  be  intimated  to  the  commissioners  that  the  Court  is  of 
opinion  that  they  still  have  power  to  appoint  an  audit 
meeting. 


(a)  The  Gommissioners  shall,  sion,  nor  later  than  six  months 

at  the  meeting  appointed  for  the  from  the  last  examination  of  the 

last  examination  of  the  bankrupt,  bankrupt,  &c.,  to  audit  the  ac 

appoint  a  public  meeting,  not  counts  of  the  assignees,  &c.— 

sooner  than  four  calendar  months  6  Geo.  4,  c.  16.  s.  106. 
from  the  issuing  of  the  commis- 
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Ex  parte  JONES.  —  In  the  matter  of  OLIVER.  C.  of  R. 

Jan.  23, 

1  HIS  was  the  common  petition  of  an  equitable  mort-  ,^ 

.  *         ,  Where  there  is 

gagee  by  deposit  of  deeds  without  any  memorandum,  nomemoran. 
The   deposit  was  in  1826,   the  commission   in  1826,  ofdowjrt^^' 
and  m  1829  the  bankrupt  died.  y«"  "^  «°d 

^  the  bunkrupt 

dead,  the  Court 

Mr.  Swangton  and  Mr.  StirUon  for  the  petition.  ^  ^  J^^  l^w 

common  equw 
table  mxMT^age 

Mr.  Keeney  for  the  assignees,  contended,  that  as  there  order, 
was  no  written  evidence,  and  the  bankrupt  was  dead, 
and  the  demand  was  so  stale,  the  Court  would  not 
interfere. 


Per  Curiam :  —  The  objections  stated  prevent  any 
order  being  made. 

Petition  dismissed  with  costs. 


Vol.  hi. 
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C.  of  R.  -Ear  parte  BIGGS.  —  In  the  matter  of  WORTH. 

Jean,  23, 

1837.  1  HIS  was  a  petition  to  prove.     Mn  Swanstan  for  the 

Where  both  petition;   Mr.  Spence  for  the  assignees;    both  agreed 

that  a  vhd  voce  that  a  vivd  voce  examination  was  necessary. 

examioation  is 


r,  It 

wiU  beoidered.        p^  Curiam :  —  As  both  parties  agree  that  a  vivd  voce 

examination  is  necessary,  let  the  petition  stand  over  for 
that  purpose. 


C.  of  R.  ^*  parte  CARLON.  —  In  the  matter  of  BIRKS. 

April  22, 

1837.  I  uig  ^^  ^g  common  petition  by  an  equitable  mort- 

mor^itfee  b  g*^^>  praying  a  sale  as  usual,  and  also  praying  to  be 

not  eotiUed  to  allowed  the  rents  received  by  the  assicn^ees  since  the  fiat 

rents  before  the  *'  ^ 

order  of  8ale.(a)   issUcd. 

Mr.  Chandless  and  Mr.  Befhett  for  the  petition. 

Mr.  Swantton  for  the  assignees. 

Per  Curiam:  —  In  this  Court  the  equitable  mort- 
gagee is  never  allowed  the  rents,  except  those  falling 
due  between  the  date  of  the  order  of  sale  and  the 
time  of  sale. 


(a)  See  also  ex  parte  Burrellj  potL 
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Ex  parte  WAKK  —  In  the  matter  of  CLARKE.  C.  of  R. 

4pn7  26, 
1  HE  bankrupt,  on  the  28th  of  September,  deposited        1837. 

with  his  solicitor  some  title  deeds,  as  security  for  "  any  The  Court  wUi 

'  not  interfere  on 

bills  of  costs  then  due  or  thereafter  to  become  due/'  The  a  deposit  of  title 
fiat  issued  on  the  19th  of  October  foUowing.      This  StTi'tith- 
was  the  common  petition  by  the  solicitor,  as  equitable  *>"*  i?^®f*^' 

r  J  ^  T  shortly  before 

mortgagee.  the  fiat,  and  for 

past  and  future 
costs  (a)}  there 

Mr.  Bagthawe  for  the  petition.  being  no  evi. 

denoe  that  any 
m,        ^        .  .    .  ooets  were  due 

Mr.  Armitrong  contra.  ^  the  time  of 


the  deposit. 


Per  Curiam :  —  There  is  no  evidence  that  any  costs 
were  due  before  bankruptcy;  this  therefore  is  a  se- 
curity for  future  costs,  and  consequently  invalid,  {a) 
Besides  which,  it  was  given  so  near  to  the  time  of 
issuing  the  fiat,  that  there  being  no  evidence  of  any 
pressure,  renders  this  a  case  in  which  the  Court  will 
not  interfere* 


Ez  parte  PATZKER.  —  In  the  matter  of  PATZKER.      C.  of  R. 

June  12, 

1  HIS  was  a  petition  by  Patzker,  to  annul  the  fiat  _^       . .  * . 

*  "^  The  petitioning 

issued  against  him.  creditor's  debt 

In  March  1887  Patzker  had  in  his  possession  a  bill  Twii^ex- 
of  exchange  for  197i  drawn  by  him  upon  and  accepted  ^^^^^^^ 
by  one  Scott,  dated  March  3,  1837,  and  payable  three  tiated  when  he 
months  after  date  to  the  order  of  Patzker^  who  applied  against  the 
xa  LoKt  to  discount  it    Last  accordingly  procured  a  ^^  p'rjxj^ed 
third  person  to  discount  the  bill,  and  sent  to  Patzker  a  *  new  fiat  on  the 

same  docl^et 
papers,  having  in  the  meantime  got  the  bill  into  his  hands :  the  Court  annulled  the  fiat. 
It  seems  he  could  have  supported  the  fiat  at  law. 

{a)  See  S.  P.  ex  parte  Laing,  ante,  vol.  ii.,  p.  381. 

z  2 
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1837.        bill  for  I7Ii!.,  drawn  by  Last  upon  and  accepted  by  one 

Day^  payable  three  months  after  date,   and  not  yet 

Patzk£b.      due,  as  the  proceeds  or  part  of  the  proceeds  of  this 

In  the  mRtter  (Ugcount.     This  was  all  Poferfcr' ever  received  for  the 
of 

Patzkeb.  bill  from  Last*  On  the  24th  of  April  1837  Last  issued 
a  fiat  against  Patzher.  The  deposition  of  the  petitioning 
creditor's  debt  "  was  for  money  lent  and  advanced"  by 
Last  to  Patzker  between  the  1st  of  March  and  the  Ist  of 
April  1837.  The  fiat  issued  to  the  Poole  list  of  com- 
missioners. Last  afterwards  applied  to  this  Court  to 
annul  that  fiat,  and  issue  a  new  one  to  the  Blandford 
Forum  list  of  commissioners,  on  the  ground  that  two  of 
the  commissioners  of  the  Poole  list  were  creditors  of 
Patzker;  a  new  fiat  was  accordingly  ordered,  and 
issued  on  the  old  docket  papers.  This  order  was  made 
in  open  Court,  and  unknown  to  Patzker,  who  after- 
wards, and  on  the  same  day,  applied  to  Sir  George  Rase 
alone,  after  the  Court  Iiad  risen,  for  leave  to  attend  at 
the  opening  of  the  fiat  directed  to  the  Poole  list,  and  to 
be  heard  by  himself  or  counsel  against  the  adjudication 
of  bankruptcy,  which  Sir  George  Rose  ordered.  The 
new  fiat  to  Blandford  Forum  issued  on  the  29th  of 
April,  and  Patzker  was  declared  bankrupt 

Patzker  now  presented  another  petition  to  annul  the 
fiat  (a),  stating  the  above  facts,  and  that  Last  had  no 
claim  or  demand  against  Po/zA^,  except  on  the  bill; 
that  Last  had  never  lent  Patzker  any  money;  that  he^ 
Patzker,  was  possessed  of  property  more  than  sufficient 
to  pay  his  debts,  and  that  the  fiat  was  taken  out  for 
improper  purposes ;  that  one  of  the  two  conmiissioners 
of  the  Poole  list  was  not  his  creditor,  and  that  the  other 


(a)  Patxker  had  not  surren-    his  readiness  so  to  do,  if  the  6at 
dered  to  this  fiat)  but  had  given    was  not  annulled, 
notice  to  the  commissioners  of 
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was  only  a  creditor  for  I02L,  and  would  have  released        18S7. 
the  debt,  and  have  acted  as  conmiissioner;  and  that        — -— 
Patzker  believed  the  change  was  made  from  Poole  to      Patzkbr. 
Blandford  Forum  to  deprive  him  of  the  benefit  of  the  ^"  ^®  matter 
order  to  be  heard  by  counsel.  Patzker. 

In  answer  to  this  petition,  Last  and  Scott  made  affida- 
vits, stating,  that  Scott  introduced  Patzker  to  Ijut  early 
in  March,  when  Scott  asked  Laxt  if  he  could  get  a  biU 
discounted  for  Patzker;  that  Lajst  agreed  to  get  the  bill 
discounted  accordingly,  and  sent  the  bill  for  \1\L  to 
PatzkoTi  with  a  letter,  requesting,  that  if  it  would  not 
do,  he  would  send  it  back,  to  which  letter  no  answer 
was  returned;  and  that  on  the  26th  of  March  Last  paid 
to  Scottj  25L  to  make  up  the  whole  amount  of  discount 
coming  to  Patzker,  for  which  Scott  gave  a  receipt;  and 
thait  Patzker  had  discounted  the  bill  for  171Z.;  and  Ixist 
denied  being  actuated  by  improper  motives  in  issuing 
the  fiat,  and  slleged  Patzker  was  not  solvent  The  soli- 
citor to  the  fiat  also  deposed  that  the  fiat  was  not  re- 
moved for  the  reason  alleged  by  Patzker,  for  that  he 
made  the  necessary  affidavit  for  the  new  fiat  on  the 
26vh  of  April,  two  days  before  Patzker  procured  his 
order  to  be  heard  by  counsel. 

In  reply,  Patzker  deposed  he  believed  the  17 It 
bill  to  be  an  accommodation  bill,  and  that  it  would 
not  be  paid;  and  that  he  did  not  authorize  Scott 
to  receive  the  25/.  on  hb  behalf,  and  had  not  been 
paid  that  sum  from  Scott,  nor  knew  of  the  fact  of 
Scotfs  receiving  it,  till  the  24th  of  April,  when  Last 
informed  him. 

Mr.  BetheU^  with  whom  was  Mr.  Wriffht^  for  the 
petition :  — 

This  fiat  cannot  stand,  for  three  reasons.  First,  it 
was  irregularly  issued ;  second,  there  is  not  a  good  peti- 

z  3 
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1837.        tioning  creditor^B  debt;  and,  third,  there  is  no  act  erf* 

Patter.  First,  as  to  the  irregularity.     On  the  24th  of  April, 

Id  the  matter  ^^^  residing  in  London,  and  having  recently  been  a 

Patzkbr*  bankrupt,  struck  a  docket  against  PaJtzker^  a  Merchant 
residing  two  miles  from  Poole,  and  within  the  borough 
of  Poole,  on  an  affidavit  for  money  lent  and  advanced, 
and  issued  a  fiat  the  same  day ;  but  no  proceedings  were 
taken  under  that  fiat,  because  Patzher^  perceiving  the 
real  object  of  the  proceeding,  the  interruption  of  his 
business,  obtained  from  this  Court,  on  the  28th  of 
April,  an  order  enabling  him  to  attend  by  a  solicitor  or 
his  counsel  at  the  opening  of  the  fiat.  Ldtst  then  applied 
to  this  Court  to  remove  the  fiat,  on  an  affidavit  stating 
that  a  Mr.  Parr  had  been  inf^med  that  certain  crea- 
tors of  Patzker  were  commissioners  of  the  Poole  list, 
and  obtained  a  new  fiat  directed  to  the  Blandford 
Forum  list,  fourteen  miles  distant  fi*om  PooIe»  to  which 
place  it  was  hurried,  and  c^ned  before  PatsJur 
received  information  that  it  had  issued,  who  thus  lost 
the  benefit  of  the  order  of  this  Court,  that  he  should  be 
heard  by  counsel.  It  was  highly  improper  to  issue  a 
fiat  to  Blandford.  In  the  matter  of  Evcau  (6),  the  Lord 
Chancellor  annulled  a  fiat  under  circumstances  similar 
to  the  present.  The  1  &  2  W.  4.  c  56.  sect.  14.,  after 
stating  how  the  country  lists  are  to  be  constituted,  enacts 
that  the  fiats  not  directed  to  the  Court  of  Bankruptcy 
shall  be  directed  to  some  one  or  more  of  such  persons  in 
rotation  to  act  as  commissioners  of  bankrupt,  according 
to  the  districts  or  places  for  which  such  persons  shall  be 
so  returned,  and  to  no  other  person  than  such  as  shall  be 
included  in  such  return.    And  in  the  matter  of  Evans  the 


(a)  This  third  ground  was  afterwards  abandoned. 
(Jb)  Not  yet  reported,  sec  post. 
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Lord  Chancellor  intimated  an  opinion,  that  when  the        1887. 
regular  list  is  incomplete,  or  any  of  the  commissioners        <-— — 
unable  to  act  by  reason  of  being  creditors  of  the  bank-      Patzker. 
rupt,  or  for  other  reasons,  then  the  fiat  should  not  be  ^"  ^®  matter 
directed  to  another  list,  but  to  the  commissioners  of      Patzubk. 
the  proper  list,  who  are  competent,  and  such  others  as 
the  Lord  Chancellor  thought  fit,  pro  hoc  vice.    [The 
Chief  Judge: — I  understood,  from  a  communication 
received  from  the  Lord  Chancellor,  that  he  desires  his 
secretary  of  bankrupts  not  to  issue  fiats,  as  complained 
of  in  re  EvanSf  without  the  special  order  of  this  Court. 
The  order  of  this  Court  for  the  attendance  of  Patzker 
at  the  opening  was  obtained  after  the  order  to  issue 
the  new  fiat;  the  one  order  was  made  in  full  Court; 
the  other  by  Sir  George  Rose  alone^  in  the  private  room 
after  the  rising  of  the  Court]     Second,  There  is  not  a 
petitioning   creditor's    debt.     The  second  fiat    issued 
towards  night  on  the  29th  of  April,   and  was  sent 
express.     The  transaction  between  Patzker  was  a  mere 
exchange  of  acceptances.     The  bill  for  17 IL  Patzker 
paid  into  his  bankers.     If  Last  has  any  debt,  it  must 
be  under  6  Geo.  4.  c.  16.  sect  15.,  which  enacts,  that 
**  every  person  who  has  given  credit  to  any  trader 
upon  valuable  consideration,  for  any  sum  payable  at  a 
certain  time,  which  time  shall  not  have  arrived  when 
such  trader  committed  an  act  of  bankruptcy,  may  so 
petition  or  join  in  petitioning  as  aforesaid,  whether  he 
Aall  have  any  security,  in  writing  or  otherwise,  for 
such  sum,  or  not"     The  claim  of  Last  depends,  then, 
solely  upon  the  bill ;  but  that  was  not  in  his  possession  Depoadons 
when  the  docket  was  struck.     [Sir  George  Base: — Do  mpt  petitioning 
you  undertake  to  bring  no  action,  and  to  be  bound  by  ^JJ^^^g  ^' 
the  order  of  this  Court?]     We  do  so  undertake.     [Sir  be  bound  by  the 
George  Rose: — In  that  case  I  will  read  to  you  the  depo-  court,  and  not 
sition,  which  is  for  100/.  money  lent  and  advanced  be-  ^^J^^^^ 
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1837.       tween  the  Ist  of  March  and  the  1st  of  April.]     Hen 

— —        how  can  the  fiat  be  uipported?    Can  Lcut  swear  to  a 

Patzj^b.     d^b^  foi*  money  lent,  and  then  get  the  bill  back  into  his 

In  the  matter  hands,  and  endeavour  to  support  the  fiat  therewith? 

Patzkcb.     If  the  fiat  could  issue  at  all  on  this  transaction,  a  very 

special   disposition  of  debt  would  be  required.     [Sir 

George  Base: — One  question  is,  whether  the  bill  was  in 

the  hands  oiLast  at  the  time  of  the  adjudication.]     It 

is  contended  it  is  not  possible  to  have  been  in  his  hands 

at  that  time;  he  has  not  so  sworn. 

The  Chief  Judge  : — The  Court  think,  lookmg  at  the 
depositions,  that  it  has  heard  enough  to  call  on  the  re- 
spondents to  make  out  their  debt. 

Where  the  peti-  Sir  George  Hose: — If  the  fiat  is  to  proceed,  the  bill 
tor*s  debt  is  '  must  remain  with  the  proceedings,  to  enable  the  a&- 
bXu^^*  signees  to  produce  it  at  any  trial  at  law,  unless  there  be 
form  part  of  the  some  special  reason  to  the  contrary,  in  which  case  the 
proceedings.       assignees  must  be  satisfied  that  it  will  always  be  ready 

to  be  produced.  When  the  petitioning  creditor  merely 
mentions  the  bill  as  security,  it  need  not  be  so  depo- 
sited ;  but  it  is  otherwise  when  the  debt  is  founded  upon 
the  bill. 

Mr.  Swanstarij  Mr.  O.  Anderdon^  and  Mr.  Butt  for  the 
petitioning  creditor:  — It  must  be  admitted  that  the 
deposition  of  debt  is  not  strictly  accurate;  but  that  may 
be  explained  by  the  hurry  of  business.  The  bill  must 
have  been  produced  before  the  commissioners  at  the 
adjudication  on  the  29th  of  April,  because  it  is  marked 
as  exhibited.  [Sir  John  Cross: — If  the  commissioners 
found  there  was  a  bill  they  would  have  added  to  the 
deposition,  « and  for  which  this  deponent  holds  no  secu 
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rily  whatever,  save  a  certain  bill  of  exchange,"  &c.]  1887. 
That  is  never  done.  [Sir  John  Crass: — Always  in  my  — — 
experience  as  a  commissioner,  and  the  form  is  so  given  Patzur. 
in  2  Mantoffu  and  Ayrtof/s  Practice  in  Bankruptcy,  '°  the^  matter 
pages  9,  10.]  Mr.  Florence^  one  of  the  commissioners,  Patzur. 
indorses  on  the  bill  that  it  was  produced  on  the  29th  of 
April,  which  sets  that  question  at  rest  [Sir  George 
Base: — Not  quite;  thi3  Court  requires  to  know  under 
what  circumstances  the  bill  came  back  into  the  hands 
of  Ijogt*  The  Chief  Judge  :  —  After  the  case  made  by 
the  petitioner,  the  respondent  must  prove  that  the  bill 
was  in  his  hands  on  the  24th,  otherwise  a  certain  in- 
ference arises  which  is  un&vourable  to  him.  Sir  George 
Hose : — Lord  Eldon  has  allowed  an  act  of  bankruptcy, 
after  docket  struck,  to  support  a  commission,  as  the 
petitioning  creditor  might  be  ignorant  of  the  law;  but 
it  would  be  most  mischievous  to  allow  a  petitioning 
creditor's  debt  to  be  made  good  after  docket  struck. 
It  is  in  evidence  that  the  petitioning  creditor  had  the 
bfll  on  the  28th  of  April,  which  it  is  contended  was 
sufficient,  without  evidence  of  its  being  in  his  hands  on 
the  24th  of  ApriL  [Sir  George  Rose: — I  think  that 
without  that  evidence  this  fiat  is  liable  to  be  annulled] 
Last  is  taken  by  surprise,  by  the  allegation  that  the  bill 
was  not  in  his  hands  on  the  24th  of  April.  The  ques- 
tion at  law  would  be,  whether  tliere  was  a  petitioning 
creditor's  debt  before  the  act  of  bankruptcy ;  of  which 
the  production  of  the  bill  would  be,  primd  facie^  suffi- 
cient proof;  when  produced  its  negotiation  would  ap- 
pear; but  if  evidence  were  then  produced  of  Last  having 
recovered  possession  before  this  fiat  issued  it  would  be 
sufficient  The  act  of  bankruptcy  is  clear;  it  is  evi- 
dence that  Last  has  a  debt  proveable.  Supposing  the 
petitioning  creditor's  debt  insufficient,  then  a  new  peti- 
tioning creditor's  debt  should  be  substituted. 
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1887.  Sir  Owrge  Bo9e:~^Th&  question  is,  whedier  the  Camt 

■  thinks,  in  the  exercise  of  its  discretion,  that  this  fiat 

PAT»Bft.      should  be  annulled ;  which  discretion  will  be  much  in- 

In  the  matter  fluenced  by  the  way  in  which  the  second  fiat  was  sued 

Patskba*      out.   The  bankruptcy  perhaps  may  remain,  and  another 

fiat  issue.     If  Loot  could  issue  a  fiat,  not  being  the 

actual  holder  of  the  bill  at  the  moment,  then  it  would 

follow,  that  as  many  parties  as  there  were  to  a  bill,  so 

many  fiats  could    issue,  by  a  slight  variation  in  the 

description  of  the  bankrupt,  or  so  many  actions  could 

be  brought  at  law.     Whenever  a  par^  takes  out  a  fiat, 

being  unable  to  prove  a  good  petitioning  creditor's  debt 

at  the  moment  the  fiat  issues,  it  is  of  course  to  annuls 

if  the  bankrupt  applies  promptly. 

The  Chief  Judge  : — The  point  is  this :  the  affidavits 
having  been  read,  it  must  now  be  admitted  that  Latt 
had  not  a  good  petitioning  creditor's  debt  on  the  24th 
of  April,  when  the  first  fiat  issued.  The  new  fiat  was 
allowed  on  the  2dth,  because  it  was  alleged  two  of  the 
commissioners  were  creditors,  and  for  no  other  reason  i 
not  to  enable  the  parties  to  establish  a  later  act  of 
bankruptcy,  nor  a  new  petitioning  creditor's  debt.  Nor 
should  Last^  on  the  28th,  have  the  advantage  of  a  new 
state  of  circumstances,  of  which  he  could  not  have 
availed  himself  on  the  24th,  that  is  a  really  good  peti« 
tioning  creditor's  debt.  It  is  to  be  remembered  that 
there  were  no  new  docket  papers. 

Mr.  Swanstarif  in  reply,  was  stopped  by  the  Court 

The  Chief  Judge:  —  The  creditors  and  assignees 
have  no  interest  in  this  question,  as  a  new  fiat  may 
issue  forthwith.  The  Court  are  not  inclined  lo  annul 
this  fiat  for  want  of  a  good  petitioning  creditor's  debt. 
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Perhaps  the  debt  is  good  at  law ;  I  think  it  is.     Taking        1837. 

back  a  bill  may  be  a  remitter  to  former  rights,  so  as  to         

constitute  Last  a  creditor  from  the  2d  of  March.  The  Patzkek. 
reason  the  Court  annuls  this  fiat  is,  because  it  was  ^°  ****  mBtter 
taken  out  under  improper  circumstances.  The  ques*  Patzkbe. 
tion  is  solely  between  Last  and  the  Court;  and  the 
Court  is  desirous  to  prevent  its  process  being  impro* 
perly  tampered  with.  The  bill  was  not  in  the  hands  of 
Last  on  the  24th  of  April,  when  he  swore  a  debt  was 
due.  Now,  though  he  had  given  credit,  and  under 
6  Gea  4^  c.  16.  s.  15.  might  issue  a  fiat  thereon,  yet 
under  the  circumstances  he  could  not  honestly  say  that 
the  bankrupt  owed  him  1002.,  when  he  had  passed  away 
the  negotiable  instrument  which  was  the  foundation  of 
his  debt.  No  debt  existed,  save  on  the  biU,  which  it  is 
ccmceded  he  had  not  in  his  possession  on  the  24th  of 
April.  Last,  however,  on  the  24th  of  April  sued  out  a 
fiat,  and  then  applied  for  a  second  fiat,  which  he  knew 
the  Court  would  not  grant  if  he  had  stated  the  real 
fiicts;  he  therefore  pretended  that  the  reason  for  de* 
siring  a  new  fiat  wa%  that  two  of  the  commissioners 
were  creditors.  Issued  as  this  second  fiat  was,  the 
Court  will  not  maintain  it,  when  application  is  made  to 
annuL  It  appears  to  me  that  the  real  object  of  re- 
moving the  fiat  to  Blandford  Forum  was  to  support  the 
fiat  on  the  bill  which  Last  had  got  into  his  possession 
since  the  first  fiat  issued.  Looking  at  the  affidavit  on 
which  the  new  fiat  was  granted,  I  say,  that  if  the  attention 
of  the  Court  had  been  drawn  to  its  terms  the  first  fiat 
would  not  have  been  annulled ;  and  the  Court  perceives 
that  it  has  been  induced  to  issue  a  second  fiat,  which  it 
would  not  have  done  if  the  facts  had  been  known.  To 
repress  such  practices  this  fiat  must  be  annulled,  with 
costs  to  be  paid  by  Last. 
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1837.  Sir  John  Cross :  — 

It  18  alleged  that  Last  is  taken  by  surprise  by  the 

Patzkeb.      allegation  that  the  bill  was  not  in  his  hands  on  the 
In  the  matter  24th  of  April ;  but  Stephens^  who  discounted  it  for  Lasty 

Patzub.      swears  he  verily  believes  the  bill  was  not  taken  out  of 
his  banker's  hands  till  after  the  24th  of  April,  to  which 
statement  no  answer  is  made.     Last  was  too  eager  to 
procure  this  fiat.     I  am  willing  to  believe  Lcat  thought, 
that  as  Patzker  was  liable  at  law  he  {Last)  might  fairly 
say  he  w&s  a  creditor ;  but  nevertheless  the  affidavit  of 
the  petitioning  creditor's  debt  is,  legally  speaking,  false. 
There  was  money  ^  lent  and  advanced"  indeed,  but 
only  to  the  amount  of  2bL ;  not  lOOiL     I  think  that  the 
solicitor,  Mr.  Parr^  found  he  had  no  chance  of  sup- 
porting the  first  fiat,  as  he  had  not  a  good  petitioning 
creditor's  debt ;   and  it  is  therefore  probably  true,  that 
Last  obtained  possession  of  the  bill ;  but  he  made  no 
alteration  of  die  affidavit  of  the  petitioning  creditor's 
debt  already  sworn  for  the  first  fiat     He  obtained  a 
second  fiat  on  what  I  suspect  was  a  shallow  pretext 
only.     But  when  Last  was  before  the  commissioners 
under  the  second  fiat,  how  happened  it  that  it  did  not 
occur  to  them  to  make  the  bill  the  foundation  of  the 
fiat?   I  cannot  conceive  how  the  commissioners  could 
have  adjudicated  upon  this  deposition  of  the  petitioning 
creditor's  debt,  supposing  the  bill  was  before  them.  The 
indorsement  of  the  commissioner  intends  to  remove 
that  objection.    It  seldom  occurs  that  the  exhibit  on 
a  bill  is  so  elaborate  on  opening  a  fiat ;  but  on  this  bill 
is  indorsed  a  long  narrative,  squeezed  up  in  a  comer, 
written,  as  I  surmise^  subsequently,  after  other  writing, 
which  fills  up  the  whole  back  of  the  bill.     In  a  very 
small  space,  and  in  a  very  small  hand,  I  say,  is  the 
narrative  of  this  exhibit.     No  evidence  is  tendered  of 
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the  genuineness  thereof;  and  it  is  so  much  at  variance        1837. 
with  the  other  documentary  evidence  that   I   cannot         "^" 
reconcile  the  matter.      It  appears   to  me,  therefore^      Fatzkeb. 
that,  to  say  the  least,  there  was  great  precipitation  and  ^  ^^^  matter 
contrivance  to  make  Patzker  a  bankrupt.     Under  all      Patzkbb. 
the  circumstances  this  fiat  cannot  be  suffered  to  stand ; 
but  its  being  annulled  will  be  without  prejudice  to  any 
other  creditor  issuing  a  new  fiat. 

I  concur  with  the  Chief  Judge  in  thinking,  that  if 
the  bill  were  produced  on  an  action  it  would  be  suffi- 
cient to  support  the  fiat  at  law,  though  obtained  back 
after  docket  struck;  but  that  does  not  prevent  this 
Court  executing  its  discretionary  power  of  annulling, 
on  the  grounds  stated  by  the  Chief  Judge. 

Per  Curiam :  —  The  fiat  must  be  annulled  with  costs. 

Mr.  Bethell  asked  to  have  the  bill  of  exchange  im- 
pounded, as  probably  steps  would  be  taken  against  the 
commissioner  who  signed  the  exhibit. 

The  Chief  Judge  :  —  Perhaps  the  commissioner  was  Courts  only 

,  _,    .    ,  .,,  -     -  *  .  _  impound  docu- 

told,  ^^  This  bill  was  before  you,  but  was  neglected  to  be  ments  where  a 
marked  as  exhibited;  will  you  now  mark  it?"  It  is  true  ^JJJj^n  rfioIjadT 
that  it  would  be  highly  improper  to  do  this,  but  so  be  instituted, 
doing  is  not  enough  to  induce  the  Court  to  think  that 
a  criminal  prosecution  should  be  instituted,  which  alone 
enables  Courts  to  impoimd  documents.     It  does  not 
appear  to  me  that  any  such  proceeding  can  be  had 
recourse  to  in  this  case,  and  therefore  the  bill  cannot 
be  impounded* 
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C.  of  R.  ^  P^^  POLLARD.  —  In  the  matter  of  THOMAS 
April  29,  COURTNEY. 

May  2, 

My  18,  Thomas  COURTNEY  the  elder  (the  bankrupt), 

*°^'  Thofttuu  Courtney  the  younger,  and   George   Courtney^ 

b^n^m*  were  partners  as  army  clothiers  in  London,  and  were 

bound  by  also  linen  manufacturers  in  Kirkcaldy  in  Scotland,  where 

mg  the  estate  TTunnas  Courtney  the  younger  resided,  and  managed  the 

^^uiuS^'^  manufisMJtory,  and  he,  for  partnership  purposes,  and  with 

mortgages  are  partnership  money,  purchased  a  small  piece  of  freehold 

by  the  Scotch  Uuid.     By  an  instrument  called  a  disposition  or  assign- 

J^'^i^  ment^datedKirkcaldy,  March  1815,  this  land  was  sold, 

fere  on  the  pe-  alienated,  and  disposed  of  to  and  in  favour  of  the  said 

tition  of  an 

equitable  mort-    TTiomos  Cottrtney  the  younger,  his  heirs  and  assigns, 
2^  ®       *^    heritably  and  irredeemably,  by  the  description  therein 

mentioned ;  and  of  such  piece  of  ground,  with  the  ap- 
purtenances, heritably  and  irredeemably,  heritable  state 
and  seisin,  real,  actual,  and  corporeal,  was  duly  given 
and  delivered,  &c.  The  three  Courtneys  afterwards 
built  on  the  land,  and  carried  on  business  there  till 
1817,  when  Thomas  Courtney  the  younger  died,  after 
which  Thomas  Courtney  the  elder  and  George  Courtney 
(as  surviving  partners)  continued  the  business  there  as 
before,  and  expended  sums  in  building,  &c  In  March 
1832,  Thonuu  Courtney  the  elder  and  George  Courtney 
deposited  the  deed  of  disposition  and  the  instrument  of 
seisin  with  the  petitioner  in  England,  accompanied  with 
the  following  memorandum :— «  London,  13th  March 
1832.  Mr.  George  Pollard,  trading  under  the  firm  of 
John  Pollard  and  Co.  Sir, — We,  the  undersigned 
Thomas  Courtney  and  George  Courtney,  do  herewith  de- 
posit in  your  hands  a  certain  disposition  or  assignment, 
dated  9th  March  1815,  together  with  a  certain  instru- 
ment of  seisin,  dated  10th  of  October  1816,  whereby 

s 
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certain  lands  are  vested  in  Thomas  Courtney  jun«»  de*        189T. 
ceased.     But  inasmuch  as  the  said  property  was  pur-     . 
chased  out  of  the  partnership  funds  and  for  the  part-      Poixabp. 
liership  purposes,    we,  the  undersigned,  having  since  *"*  the  matter 
become  the  legal  and  only  owners  of  the  said  property,     Couktmst* 
do  hereby  give  you  a  lien  thereon  for  the  general 
balance  of  all  or  any  of  the  monies  that  now  are  or 
hereafter  may  become  due  to  you  from  us  to  the  extent 
of  2,0002. ;  and  we  agree  that  you  shall  stand  in  the  na- 
ture of  equitable  mortgagee  thereof;  and,  on  demand,  we 
further  engage  to  make,  do,  and  perfect  all  such  acts  for 
the  better  securing  to  you  of  any  such  monies  as  afore- 
said.    We  are.  Sir,  Thomas  Courtney ^  George  Courtney,^ 
On  the  20th  of  December  1832  a  fiat  issued  against 
Thomas  Ckmrtney  the  elder  and  George  Courtney. 

This  was  a  petition  by  Pollard^  stating  the  preceding 
facts,  and  praying  for  the  usual  order  in  cases  of  equi- 
table mortgages. 

It  appeared  that  Thomojs  Coiurtney  the  younger  died 
intestate;  and  that  by  the  Scotch  law  George  Courtney ^ 
the  younger  brother  of  Jliomas  Courtneyj  was  his  heir 
of  conquest^  the  lands  in  question  having  been  acquired 
by  purchase,  and  not  by  descent. 

The  petitioner  submitted,  that  the  lands  descended  to 
the  bankrupt  George  Courtneyj  subject  to  the  petitioner's 
equity,  (a) 

The  assignees  produced  opinions  given  by  the  Lord 
Advocate  of  Scotland,  (b) 


(a)  The  petitioner  had  already  {b)  QunHon,  Whether  the  law 

proved  and  exhibited  the  title  of  Scotland  does  or  does  not  re< 

deeds  as  security.  This  was  irre-  cognize  equitable  mortgages  ?— 

gular;  but  he  oflfered  to  have  his  Ansufer.  It  does  not. 

proof  expunged^  &c.     Nothing  Queition.    Whether   a   mere 

turned  on  this  at  the  hearing.  memorandum  of  agreement  to 
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18S7.  Mr.  SwangUm  and  Mr.  O.  Anderdon  for  the  petition : — 

—^         The  whole  question  is,  whether  this  Court  will  enforce 

PoiIabd.      &n   equitable  lien  on  a  Scotch  estate;   wliich  it  will 

In  the  matter  ^j^  ^^  contract  being  made  in  England,  and  between 

CouETNEY.     English  subjects.     If  any  formal  defect  exist,  the  Court 

will  decree  such  acts  to  be  done  as  will  complete  the 

contract     [Sir  George  Rose: — Is  the  property  in  ques* 

tion  duly  vested  in  the  assignees  ?]     It  is,  by  force  of 


change  real  estate  in  Scotland,  ruptcy  in  England]  to  make  the 

and  the  mere  deposit  of  title  supposed  order  in  fiiyour  of  PoU 

deeds,  would,  in  Scotland,  change  lard^  the  assignees  will  find  any 

or  give  the  pledgee  any  lien  on  difficulty  jn  carrying  it  into  efiect; 

the  real  estate  ?  — i<n«fi^^r.  No  or  if  they  will  be  enabled  by  the 

lien  would  be  created  on  the  real  law  of  Scotland  (whilst  they  are 

estate.  personally  amenable  to  the  law 

Question.  Whether  seisin  is  or  of  England)  to  oppose  the  carry- 
is  not  essential  in  Scotland  to  ing  such  order  into  effect  ?  — 
the  title  to  real  estate? — Atuwcr.  Answer,  I  feel  a  difficulty  in  put- 
Seisin  is  essential  whenever  the  ting  the  case  of  such  an  order 
right  to  the  estate  is  established  made  by  any  court  regarding  real 
by  sasine.  property  in  Scotland,  contrary  to 

Question.  Whether,  taking  the  law  of  that  country;  but 
George  Courtney  to  be  the  heir  supposing  it  to  be  made,  I  ap- 
of  conquest  of  Thomas  Courtney  prehend  it  would  not  be  regarded 
deceased,  his  {George  Courtnet^s)  iu  the  Scotch  courts, 
assignees  under  an  English  fiat  Question,  Whether  the  right 
in  bankruptcy  will  now  expe-  of  the  parties  to  the  property 
rience  any  difficulty  in  taking  up  in  question,  the  same  being  in 
their  title  to  the  property  in  Scotland,  the  parties  all  residing 
question  ?  —  Answer.  Supposing  in  England,  and  bdng  subject  to 
George  Courtney  to  be  the  heir  the  laws  of  England,  will  be  go- 
of conquest,  his  creditors,  or  the  vemed  by  the  law  of  Scotland 
assignees  in  their  right,  may  ad-  or  of  England?— i<»i«iw.  The 
judge  his  right  to  the  estates,  and  right  to  the  property  in  question 
make  up  titles  according  to  the  being  real  estate  in  Scotland, 
forms  of  the  law  in  Scotland.  must  be  determined  by  the  law 

Question.  Whether,  supposing  of  Scotland, 

the  Court  of  Review  [in  Bank-  John  A.  MaaaAY. 
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the  1  &  2  W.  4  c.  56.  s.  26.  which  extends  to  Scotland.        1837. 

[The  Chief  Judge  :— The  1  &  2  W.  4.  c  56.  s.  27.  re-        

quires  the  certificate  of  appointinent  of  assignees  to  be  Poixaso. 
registered,  but  the  latter  part  of  that  section  appears  ^"  ^^^  matter 
confined  to  the  protection  of  purchasers,  and  not  to  pre-  CouaTNEr. 
Tent  registration  after  the  two  months.  Sir  George  Rase : 
— The  first  question  is,  what  could  have  been  done  in 
equity  before  bankruptcy  ?  Could  the  bankrupt  create 
Ml  equitable  mortgage  according  to  the  Scotch  law  ?  If 
not,  then  a  question  arises  whether  the  contract  be  per- 
sonal, or  whether  it  bind  the  land?  In  the  latter  case 
only  would  the  assignees  be  bound.  In  England  an 
equitable  mortgage  is  considered  a  specific  charge  on 
the  land.  If  Scotch  lands  cannot  be  so  charged  accord- 
ing to  law,  tlien  the  contract  is  personal,  and  not  bind- 
ing on  the  assignees.  Tlie  Chief  Judge  : — Would  tlie 
lien  or  equity  now  claimed,  bind  a  purchaser  in  Scot- 
land?] The  mere  deposit  of  a  deed,-— which  avoids 
the  effect  of  the  statute  of  frauds,  —  binds  the  land 
in  part  performance  of  a  personal  contract,  which  still 
exists  in  full  force  after  the  deposit,  till  something  is 
done  in  equity  under  a  decree,  which  decree  is  in  per- 
amuvau  It  appears  to  have  been  thought  that  courts  of 
law  will  not  take  notice  of  equitable  mortgages,  but 
that  doctrine  is  rendered  doubtful  by  some  late  deci- 
sions, (a)  But  it  is  not  necessary  to  contend  that  tliis 
charge  affects  the  land.  If  any  equity  exist,  the  as- 
signees are -bound  by  it.  (ft)  [The  Chief  Judge:  — 
Yes,  if  it  affect  the  property.    Sir  George  Base  / — Would 

(a)  See   Garry    v.   Sharratt,  400;  Saunders  v.  Leslie,  2  Ba/l  4r 

II  Barn.  4r  Ores.  17;  Suntptery.  Beat.  517;    Warren  v.  Siawel/, 

Cooper,  2  Bam.4rAdol,  225.  2  Atk.    125;    ex   parte    Burtt^ 

(ft)  MUford  V.  MUfbrd,  9  Vet.  1 1  Ves.  620 ;  Garry  v.  Sharratt^ 

99;  Gladstone. Hadufen,\  Maxde,  lOBarn,  ^  Cres,  716 ;  and  Pope 

527.    See  Scott  v.  Surman,  WVs,  v.  Biggs,  9  Bam.  ^  Cres.  245. 
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1837.       a  purchaser  in  Scotland,  to  whom  the  land  was  con- 
veyed,  be  bound  by  such  equity  ?]     It  is  admitted,  that 
Pollard,      according  to  the  Scotch  law  a  purchaser  in  Scotland 
In  the  matter  ^^yij  ^^^  be  80  bound ;  but  it  is  contended,  that  the 
CouRTNET.     assignees  in  this  country  are  so  bound.     [Sir  George 
Rose :  — -  Suppose  a  purchaser  in  Scotland,  with  notice 
of  this  agreement,  and  all  parties  within  the  jurisdiction 
here,  and  a  bill  filed,  would  such  purchaser  be  bound 
by  the  equitable  mortgage  ?     The  Chief  Judge  :  — 
Tlie  case  put  closely  resembles  the  present,  as  the  as- 
signees are  within  our  jurisdiction,  and  have  notice  of 
all  equities   which  bound   the  bankrupt;   the  notice 
being,  however,  of  a  contract  not  binding  according  to 
the  law  of  the  country.]     The  locality  of  the  subject 
matter  of  the  contract  is  immateriaL    The  questions 
are,  what  was  the  nature  of  the  contract,  and  where  was 
it  entered  into?     That  the  contract  is  bad  in  Scotland 
is  nothing  to  the  Courts  here.    This  Court  does  not  act 
in  rem  to  issue  process  to  an  officer  in  Scotland,  to  be 
by  him  enforced  upon  the  laud  there,  but  it  acts  in 
personam,  and  bind  persons  in  this  country  over  whom 
the  Court  has  jurisdiction.     This  Court  is  not  called 
upon  to  act  in  rem.     It  is  not  asked  to  follow  the  estate» 
but  to  act  upon  the  conscience.     In  cases  of  notice  we 
do  not  follow  the  estate,  but  the  person.     The  geogra- 
phical position  of  the  land  then  becomes  quite  imma- 
terial.    In  Penn  v.  Baltimore  (a)  Lord  Hardwicke  as- 
sumed jurisdiction  to  decree  specific  performance  of 
articles  executed  in  America,  as  to  the  boundaries  of 
two  provinces  in  America;  and  in  that  case  this  general 
proposition  was  laid  down  by  Lord  Hardwicke, —  speak- 
ing of  the  jurisdiction  of  the  Privy  Council,  —  "  Hiat 
Court  cannot  decree  in  personam  in  England,  unless  in 

(a)  Penn  v.  Baltimore^  1  Vet,  sen.  444. 
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certain  criminal  matters,  being  restrained  therefrom  by  1837. 
statute  16  Car.;  and  therefore  the  Lords  of  the  Council  """" 
have  remitted  this  matter,  very  properly,  to  be  deter-  Pollaed, 
mined  in  another  place,  on  the  foot  of  the  contract.  The  '"  ^®  matter 
conscience  of  the  party  was  bound  by  this  agreement,  and  Coubtney. 
being  within  the  jurisdiction  of  this  Court,  which  acts  in 
personamy  the  Court  may  properly  decree  it  as  an  agree- 
ment, if  a  foundation  is  laid  for  it**  Of  course  a  judge 
ought  not  to  be  bound  by  such  general  propositions, 
which  perhaps  are  somewhat  dangerous;  but  in  Lord 
Cranston  v.  Johnston  (a)  it  is  laid  down,  that  Chancery 
has  jurisdiction  in  personam  to  enforce  equities  arising 
out  of  transactions  concerning  lands  abroad,  particu' 
larly  if  in  the  British  dominions.  In  a  suit  between 
parties  resident  in  England,  on  a  contract  made  be- 
tween them  in  a  foreign  country,  the  contract  is  to  be 
interpreted  according  to  the  foreign  law,  but  the  remedy 
must  be  according  to  the  law  of  this  country ;  De  la 
Vaga  v.  Vianna.  {b)  In  the  case  of  Bushby  v.  Munday  (c) 
it  was  decided,  that  an  English  court  of  equity  had 
jurisdiction  to  restrain,  by  injunction,  a  party  from  pro- 
ceeding on  a  bond  in  the  Scotch  courts.  In  Derby  v. 
AthoU  (d)  a  bill  was  filed  against  the  Duke  of  AthoV^ 
lord  of  the  Isle  of  Man,  which  island  he  had  mort- 
gaged; but  there  was  no  means  of  enforcing  the  equity 
against  the  lord  paramount  in  the  island;  and  the 
Court  said,  it  should  act  upon  the  personal  contract 
which  the  Duke  had  entered  into  in  this  country,  and 
deal  with  it  according  to  our  laws. 

{a)  Lord  Cranston  v.  Joknston,        (c)  Bushby  v.  Munday,  5  Mad* 
sFes.no.  297. 

(&)  De   la    Vaga    ▼.  Fianna,        (d)  Derby  ?.  Duke  of  AthoU, 
1  Bam.  ^  Adol,  284.  l  Ves,  444. 
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1837.  Sir  John  Crass :  — This  contract  could  not  be  enforced, 

_  in  a  Court  of  law,  either  in  Enirland  or  Scotland :  the 

Ex  parte  .       .  ® 

PoLLABo.      question  is,  whether  it  can  be  enforced  in  an  En^ish 

In  thc^  matter  Court  of  equity  ? 

COURTNST. 

The  Chief  Judge  :  —  It  does  not  appear  to  me  to  be 
a  question,  whether  equity  could  enforce  this  contract 
against  tlie  hankrupty  if  no  bankruptcy  had  taken  place  : 
the  point  is,  whether,  bankruptcy  intervening,  hvs 
assignees  hold  the  estate  free  from,  or  bound  by  the 
contract?  In  other  words,  whether  the  contract  binds 
the  estate  or  the  person,  and  if  personal  merely,  whether 
the  assignees  are  bound  ? 

Mr.  J,  Russell  and  Mr.  BetheUi  contra: — Ex  parte 
Borrodaile  (a)  shows  that  an  equitable  mortgage  of 
realty  gives  an  interest  in  the  land  itself,  and  that  the 
rules  and  laws  touching  land  must  be  followed :  but  the 
laws  of  Scotland  will  not  allow  the  land  to  be  in  any 
way  affected  by  any  transaction  in  the  nature  of  an 
equitable  mortgage.  In  Bell  v.  Martin  (A),  on  the 
marriage  of  a  female  ward  in  chancery,  a  settlement 
was  made,  under  sanction  of  the  Court,  giving  the 
moiety  of  certain  lands  in  Demerara  to  the  wife  and  her 
issue,  which  settlement  was,  according  to  the  law  of 
Demerara,  void :  the  husband  and  wife  afterwards  mort- 
gaged the  same  estate  to  a  person  having  notice  of  the 
settlement;  and  on  a  question  which  was  to  be  pre- 
ferred, the  settlement  or  the  mortgage.  Sir  John  Lecuh 
decided  in  favour  of  the  mortgage.  A  purchaser  is 
affected  with  notice :   the  assignees  here  have  notice : 


(a)  Ex  parte  Borrodaile^  1  Mont,  ^  Ayr.  39S. 
{h)  Bell  V.  Martin,  2  Rust,  ^  Myl.  507. 
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but  of  what  ?    Of  a  mere  personal  contract,  not  binding        18S7. 
the  land     The  petitioner  does  not  ask  to  bind  the 
person  only;  he  comes  in  rem,  and  asks  to  have  the      Pollako. 
land  sold;    his   right   is  founded  on  being  equitable  ^"  the  matter 
owner  of  tlie  land  itself.     In  such  cases,  the  lex  loci     Couazmjey. 
contractus  governs  interests  in  land,  so  that  they  can 
only  be  transferred  according  to  the  mode  laid  down 
by  the  law  of  the  country  where  the  land  is  situated. 
In  SUnys  Conflict  of  Laws  are  the  following  observa- 
tions, (a)     Mr.  BetheU  then  cited  from  Story  s  Conflict 
of  Laws  the  passages  in  the  note  below:    Sir  George 


(a)  Dr.  Slory*s  Commentaries  there ;  if  not,  is  it  valid  in  the 

on  the  Conflict  of  Lawsy  Foreign  country  where  the  contract  is 

and  Domestic  (page  300,  chap.  8.  made  ?" 

sec.  363.)    **  But  a  question  of  a        Section  364.   "  If  this  question 

very  different  character  may  arise  were  to  be  decided  exclusively  by 

as  to  contracts  respecting  real  the  law  of  England,  it  might  be 

estates  or  immoveables.  Are  they  stated,  that  by  the  law  of  Eng- 

govemed  by  the  law  of  the  place  land  the  contract  would  be  ut- 

where  the  contract  was  made,  or  terly  void;  and  it  would  be  so 

by  the  law  of  the  place  where  held  in  a  suit  brought  to  enforce 

the  property  is  situate?    Take,  it  in  that  reakn,  upon  the  ground 

for  instance,  a  case  in  England  or  that  all  real  contracts  must  be 

America,  arising  under  the  sta-  governed   by  the  lex  rei  siUp, 

tute  of  frauds,  by  which  all  con-  (S  Bell,  Comm.  684-5;  Bnice  v. 

tracto  respecting  real  estate,  or  Bruee,  3  Bom.  Sf  Pull.  S30;  Sill 

any  interest  therein,  are  required  v.  IVortwick,  1  H.  BL  690-1 ;  in 

to  be  in  writing,  as  otherwise  re  Etaingj  1  Tyrw.  91.)     Lord 

they  are  void.    If  a  contract  be  Mansfield  took   occasion,  in  a 

made  in  France,   by  parol    or  celebrated  case,  to  ciamine  and 

otherwise,  in  a  manner  not  con-  state  the  principle.    There  is  a 

formable  to  the  law  rei  nUe^  for  distinction   between   local    and 

the  purchase  of  lands  in  England  personal  statutes.     Local    ones 

or  America,  and  the  contract  is  regard  such  things  as  are  really 

conformable  to  the  law  of  France  upon  the  spot  in  England,  as  the 

on  the  same  subject,  is  the  con-  statute  of  frauds,  which  respecu 

tract  valid  in  the  country  where  lands   situate  in  this  kingdom, 

the  land  lies,  so  as  to  be  enforced  &o  stock<jobbing  contraf  ts,  and 
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18S7.        Ra$e  observingy  that  any  obeenrationa  of  that  aathor 
ought  to  meet  the  greatest  attention. 

POLLABD. 

lo  the  matter      The  argument  was  adjourned  from  the  29th  of  April 
Courtney.     ^^  ^^  ^V*  ^^^  ^^^  proceeded. 

Mm  2.  :                     ; 

the  statutes  thereupon,  have  a  first  place,  it  does  not  apply  to 
reference  to  our  local  funds;  and  contracts  or  obligations  relative 
so  the  statutes  for  restraming  in-  to  real  estates.'  ** 
surances  upon  the  exportatioo  of  Section  375.  *^  But  wbaterer 
wool  respect  oar  own  ports  and  maj  be  the  rule  in  cases  where 
shores.  Personal  statutes  respect  the  law  of  the  it^ais  does  not  pro- 
transitory  contracts  as  common  hibit  the  contract,  as  for  instance 
loans  and  insunmces^  (Robhuom  in  a  sale  of  land,  it  is  Tery  dear, 
▼.  Bimd^  1  W.  m.  S34, 246) ;  and  that,  if  probthited  there,  it  is  in- 
in  another  report  of  thb  case  he  yalid  to  all  Intents  and  purposes, 
said,  af^er  a  second  argument.  So  the  doctrine  is  laid  down  by 
'  In  every  disposhion  or  contract,  Rodew^img^  {Rodtmbrugy  De  Div. 
where  the  subject  matter  relates  Stat.  tit.  3.  cfa.  4.  p.  79.)  The 
locally  to  England,  the  law  of  ofNuion  of  these  latter  jurists  is 
England  must  govern,  and  must  in  coincidence  with  that  of  the 
have  been  intended  to  govern,  common  law,  as  already  stated; 
Thus  a  conveyance  or  will  of  and  it  has  been  applied  to  the 
land,  a  mortgi^ge,  a  contract  con-  case  <»f  heirship  and  Icgitiniaqr 
ceming  stock,  must  all  be  sued  is  finglaad  in  a  recent  case,  of 
upon  in  England,  and  the  local  which  we  have  had  occasion  to 
nature  ofthe  thing  requires  them  take  notice  in  another  place, 
to  be  carried  into  ezecutioa  ac-  (aafe,  87.)  Upon  that  oecasbn 
cording  to  the  law  there.'**  Lord  Chief  Justice  JiUU  aid. 
Section  zes.  *  The  doctrine  *  The  rule  as  to  the  law  of  do- 
has  been  laid  down  in  equally  midle  has  never  been  extended 
emphatic  terms  in  the  Scottish  to  real  property;  nor  have  I 
courts.  Lord  Robcrisom^  in  a  found,  in  the  dedsiotts  of  West* 
h'^ly  interesting  case^  said,  minster  Hall,  any  doctrine  givii|g 
(FtfT^gnKNi,  Mar.  and  Div.  395),  a  countenance  to  the  idea  that 
'Although  the  rule  as  to  the  it  ought  to  be  so  extended, 
Ux  lod  eomirmeiis  is  of  very  there  being  no  authority  for  say- 
general  application,  particularly  ing  that  the  right  of  inhefitaDce 
as  to  the  constitution  and  valicfity  follows  the  domicile  of  the 
of  personal  contracts  and  obli-  parties.*  ** 
gallons,  it  b  not  universal;  in  the 
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Sir  George  Rate :  —  An  excellent  commentary  on  the        1837. 
law  on  the  present  subject  may  be  found  in  tlie  Bayal        """~" 
B(mk  of  Scotland  v.  The  assignees  of  Steins  (a),  and  in       Pollard. 
Trirnbey  v.   Vignier.   (h)     No  doubt   Courts  of  equity  ^"  the^  matter 
here  can  enforce  an  agreement  abroad:  but  the  order     Couetney. 
as  to  equitable  mortgages  is  discretionary  in  this  Court; 
and  it  is  not  of  course  that  we  should  order  specific 
performance,   and  acting   in  personam    force   a  valid 
Scotch  conveyance  to  be  executed. 

The  Chief  Judge:  —  Many  cases  exist  where  the 
Courts  here  would  order  a  party  to  perform  acts, 
which  he  could  not  be  compelled  to  do  by  the  Courts 
abroad:  we^  therefore,  might  force  the  parties  to  give 
an  instrument,  valid  according  to  Scotch  law.  But 
as  the  land  is  not  bound,  is  the  personal  contract  alone 
sufficient  to  authorize  this  Court  to  make  such  an  order  ? 
It  should  be  noticed  that  it  has  not  been  shown  that  the 
contract  is  illegal  in  Scotland;  only  that  it  does  not 
pass  any  interest. 

Sir  George  Rose :  —  Before  Mr.  Stoanston  replies,  I 
wish  to  know  how  he  deals  with  this  objection :  the  peti- 
tioner proved  without  deducting  the  value  of  the  equi- 
table mortgage :  he  now  asks  to  expunge  that  proof,  and 
proceed  in  the  regular  manner,  and  prove  against  the 
estate,  (c)  But  is  he  not  proceeding  on  a  mistake  as 
to  the  nature  of  his  interest?  The  property  was  vested 
in  one  partner  as  trustee  for  the  firm,  and  all  the  sepa* 
rate  interest  he  possessed  was  his  share  after  the  part- 
nership accounts  had  been  taken :  if  so,  there  was  no 

(a)  Royal  Bank  v.  Sleint^  1  Rose^  Appendix,  AG2. 
(6)  Drimbey  v.  Vignier,  6  Carr,  ^  Pay.  25. 
(c)  See  note  (ja),  ante,  page  341. 

A  A  4 
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18S7.        subject  for  deduction  from  the  joint  debt,  that  ia,  the 

separate  security  need  not  be  deducted  on  proving  a 

PoLLA&D.  joint  debt  Now  the  only  jurisdiction  of  tbe  Court  on 
In  the  matter  petitions  by  mortgagees  is  founded  on  proof;  but  this 
CouETNXT.  equitable  mortgage  of  separate  pnq>erty  is  not  to  be 
deducted  from  a  joint  proof;  and  in  every  case  of  equi- 
table mortgi^e  the  Court  has  said,  it  would  go  no  further. 
It  therefcNTe  appears  to  me,  that  independently  of  the 
difficulty  as  to  the  lex  hd  omtractAif  the  only  method  of 
proceeding  in  this  case  is  by  bill  in  equity,  making  the 
executor  of  the  deceased  partner  a  party  to  the  account* 

Mr.  StDan$ton  in  reply :  — 

The  &cts  adverted  to  will  not  change  the  position  of 
the  petitioner.  The  l^al  interest  was  vested  in  JTumuu 
Courtney^  while  the  beneficial  interest  was  in  the  three 
partners.  In  1817  Thomas  Omrtoy  died,  which  caused 
a  dissolution  of  the  partnership,  whereon  a  settlement 
took  place,  and  4000/L  was  found  due  to  the  represen* 
tatives  of  Thomas  Courtney.  Of  course  his  beneficial 
interest  in  the  land  entered  into  this  calculation.  The 
sum  of  4000iL  was  not  paid,  but  proved,  interest  having 
been  paid  on  the  amount,  which  took  the  debt  out  of 
the  statute  of  limitations.  [Shr  George  Rose:  —  Do 
not  these  facts  prove  that  the  representatives  of  ThomoB 
Courtney  have  some  interest  in  the  land  in  question  ?] 
It  is  submitted  not,  as  they  have  released  the  property 
by  contract.  IPer  Curiam:— ThsLt  may  be  so,  but  itis 
said  in  their  absence.]  It  is  suggested  that  the  intended 
securities  are  the  several  separate  securities  of  the  two 
partners ;  the  property  might  have  been  separate  at  the 
dissolution,  but  it  afWrwards  became  joint  prc^rty,  and 
was  pledged  as  such.  [The  Chi£f  Judge  :  —  In  that 
case,  you  must  prove  that  the  representatives  have 
released  the  debt ;  but  they  ai'e  not  before  the  Court. 
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Sir  John  Crau:  —  But  is  not  that  to  be  presumed  till         1837. 

the  contrary  is  proved  after  twenty  years,  during  which 

the  survivors  have  treated  the  property  as   theirs?]      Pollard. 

Who  can  say  it  is  not  partnership  property?    Not  '"  the  matter 

those  claiming  under  the  partners,  nor  the  assignees;     CovBTimY. 

nor  can  the  representatives;  they  have  admitted  the 

settled  account  and  received  interest,  have  proved,  and 

do  not  claim  any  lien.    This  point  was  not  suggested 

before  the  Commissioners ;  if  so,  we  should  have  pro* 

duced  evidence.     But  if  anything  turns  on  that,  we 

must  Inring  these  representatives  before  the  Court. 

1st.  As  to  the  principal  paint  We  assume  that  the 
Scotch  estate  has  vested  in  the  assignees,  and  admit  that 
a  mere  personal  contract  would  not  bind  the  assignees. 
But  this  Court  makes  orders  touching  equitable  mort- 
gages in  this  country,  whidi  bind  the  assignees,  tliough 
the  contract  did  not  bind  the  land.  To  a  certain  extent 
it  is  clear  there  is  no  distinction  between  Scotch  and 
English  law  touching  equitable  mortgages,  which  are  not 
recognized  by  the  Courts  o[  common  law  in  either  coun«- 
try.  In  Scotland  there  is  no  Court  in  which  an  equitable 
mortgage  can  be  enforced ;  in  E«ngland  such  Courts  exist. 
The  contract  cannot  be  enforced  in  Scotland;  but  why 
not  in  this  country  ?  The  nature  of  the  interest  pos^ 
sessed  by  the  petitioner  resembles  that  of  the  Jidei  comh 
mi$$um  of  the  civil  law,  referred  to  by  BladtMone  (a), 
where  the  inheritance  was  vested  in  one  in  fiill  confi- 
dence that  he  would  convey  it  at  the  will  of  another, 
and  &lls  within  the  nature  of  a  use^  as  defined  in 
ChuJkigK%  case.  (A) 

Such  uses  having  been  destroyed  by  the  statute  of 
Henry^  were  revived  again  under  the  name  of  trusts ;  and 
-  -        -  -      -       -  —  — ^   -  ^  , 

(a)  2  Bhck.  Comiu.,  book  n.  chap.  xx.  |>age  527. 
(6)  ChudlcigfCs  cas«^  1  Cooir's  Ilep.  137. 
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1897.        a  trust  now  is  what  a  use  was  anciently,  that  is,  a  mere 

"— "~        title  irrounded  on  a  personal  confidence.     In  Chobmm' 

PoLLAEo.      ddey  v.  Clinton  (a)  the  question  arose  whether  a  cesiui- 

In  the  matter  ^  ^^^^^  could  be  barred  by  adverse  possession,  so  that  it 

CouETNEY.     became  necessary  to  decide  what  the  nature  of  the  eqait- 

able  interest  was ;  when  it  was  held  to  be  neither  jus  tx 

re  noTJm  ad  rem^  but  a  species  of  interest  which  Courts 

of  equity  dealt  with  under  rules  framed  by  analogy  to 

those  which  governed  similar  legal  interests. 

There  are  many  cases  showing  the  jurisdiction  of 
equity,  and  the  mode  of  the  operation  of  orders  enfor- 
cing contracts  touching  real  estates  abroad.  Passing 
over  the  earlier  cases,  the  Earl  of  Arglasi  v«  Muh 
champ  (b)  decided  that  equity  had  jurisdiction  to  relieve 
against  fraud,  in  obtaining  a  rent- charge  out  of  lands  in 
Ireland,  and  that  the  objection  that  the  Court  cannot 
sequester  lands  in  Ireland  was  of  little  weight,  when 
there  were  no  lands  in  England  which  could  be  the 
subject  of  a  sequestration ;  and  in  a  note  to  that  case 
reference  is  made  to  divers  other  cases  to  the  same 
point.  Then  in  Penn  v.  Baltimore  (c),  where  a  decree 
was  made  touching  boundaries  in  America,  Lord  Hard- 
wicke  said  (page  454),  *^  As  to  the  Courts  not  enforcing 
the  execution  of  their  judgment,  if  they  could  not  at 
all,  I  agree  it  would  be  in  vain  to  make  a  decree,  and 
that  the  Court  cannot  enforce  their  own  decree  in  rem 
in  the  present  case.  But  that  is  not  an  objection  against 
making  a  decree  in  the  cause;  for  the  strict  pri« 
mary  jurisdiction  in  this  Court,  as  a  Court  of  equi^,  is 
in  personam^  long  before  it  was  settled  whether  this 
Court  could  issue  [process]  to  put  into  possession  in  a 

(a)  Cholmondeleif  v.  Clinton,  2  Jac,  Sf  Walk.  1 .  S.  C.  2  Merr.  1 7J,  958 . 

[b)  Earl  ofArglau  v.  Mutchamp,  1  Vem,  75, 135. 
(r)  Pinn  v.  Ba/iiniorc,  1  Vet.  &qd.  444. 
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suit  in  lands  in  England;  which  was  first  begun  and         1837. 
settled  in  the  time  of  James  I.,  but  ever  since  done  by        ^"~ 
injunction,  or  writ  of  assistant  to  the  sheriflP.     But  this      Pollard. 
Court  cannot  to  this  day,  as  to  lands  in  Ireland  or  the  ^°  *®  matter 
plantations.     In  Lord  Kin^s  time,  in  the  case  of  JXt-     Covbtnet. 
chardson  v.  Hamilton,  attorney  general  of  Pennsylvania, 
which  was  a  writ  of  land  and  a  house  in  the  town  of 
Philadelphia,  the  Court  made  a  decree,  though  it  could 
not  be  enforced  in  renu     In  the  case  of  Lord  Anfflesea, 
of  land  lying  in  Ireland,  I  decreed  for  distinguishing 
and  settling  the  parts  of  the  estate,  though  impossible  to 
enforce  that  decree  in  rem;  but  the  party  being  in 
Eogtand  I  could  enforce  it  by  process  of  contempt  in  per* 
sanam  and  sequestration,  which  is  the  proper  jurisdiction 
of  this  Court."     In  that  case  nothing  was  suggested  as 
to  the  local  law.    [The  Chief  Judge  :  —  The  defence 
in  the  case  now  before  the  Court  is,  that  by  the  law  of 
Scotland  no  such  interest  as  an   equitable  mortgage 
can  be  given  in  land.]     Tlie  same  would  apply  to  Penn 
V.  Baltimore.     [Sir  George  Rose: — There  would  be  no 
difficulty  in  a  common  case  to  enforce  specific  perform- 
ance ;  the  difficulty  arises  from  the  bankruptcy.]     Loi*d 
Crantton  v.  Johnston  {a)  decides   that  the  Court  has 
power  in  personam  on  an  equity  arising  out  of  trans- 
actions concerning  lands  abroad,  especially  in  the  British 
dominions. 

2d.  As  to  the  assignees.  It  is  therefore  assumed  the 
Court  would  enforce  specific  performance  against  the 
bankrupt,  if  he  had  remained  solvent,  and  the  ques- 
tion is  as  to  his  assignees.  It  is  a  general  pro- 
position, —  with  few,  if  any,  exceptions,  —  that  the  as* 
signees  of  a  bankrupt  take  his  property  charged  with 
all  the   interests,  whether   legal  or  equitable,  which 

(a)  Lord  Cranston  v.  Johrulon,  3  Ves,  1 70. 
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1837*       affected  the  bankrupt  (a)»  and  the  petitioner  asks  no 

more,  as  acainst  the  assignees,  than  he  would  as  agaiDst 

PoLLABo.  the  bankrupt.  An  equitable  mortgage  may  be  treated 
In  the  matter  ^  ^  defective  conveyance,  as  in  Taylor  v.  Wheder  (i), 
CovsTNST.  where  a  defective  surrender  of  copyhold  Jands  to  a 
mortgagee  was  made  good.  [Sir  George  Rote  .--^There 
the  equity  affected  the  estate  itsel£]  In  Mitfbrd  v.  MU" 
ford  (c)  Sir  W*  Grant  says,  ^  But  is  an  assignee  under 
a  commission  of  bankruptcy  placed  in  a  different  situ- 
ation from  that  of  the  bankrupt  himself?  I  have 
always  understood  the  assignment  from  the  Commis- 
sioners, like  any  other  assignment  by  operation  of  law, 
passed  his  rights  precisely  in  the  same  plight  and  con- 
dition as  he  possessed  them."  In  Grant  v.  MUh  {d)y  on 
a  question  whether  taking  a  bill  of  exchange  deprived 
a  vendor  of  his  lien  on  an  estate  sold  to  a  purchaser, 
who  afterwards  became  bankrupt.  Sir  William  Cfrant 
said,  <^  It  is  not  disputed  that  whatever  equity  the 
plaintiff  would  be  entitled  to  against  the  bankrupt  he 
is  entitled  to  against  hiB  assignees."  And  in  Satmders 
V.  Leslie  {e)  Lord  Manners  said,  '^  It  has  been  deter- 
mined that  the  assignees  of  a  bankrupt  cannot  be  in  a 
better  situation  than  the  bankrupt  himself  and  that 
they  are,  in  respect  of  his  estate  liable  to  all  the  equities 
that  would  attach  upon  the  estate  in  his  possession." 
And  in  ex  parte  Wise  (f)  it  was  held,  that  the  equitable 
mortgagee  of  a  bankrupt  tenant  in  tail  was  entitled,  as 
against  the  assignees,  to  have  his  lien  made  good  against 
the  fee  simple ;   and  the  same  doctrine  governed  in  ex 

(a)  See  note,  ante^  page  345.  {d)  Grant  ▼.  AiUls^  2  Ves.  ^ 

{b)  Taiflor  ▼.  Wheeler,  2  Vem,    Bea,  506. 
564.  {e)  Saunders  v.  Lesiie,  2  Bail 

(c)  MU/ord  V.  Mii/ord,  9  Vet.    4-  Beat.  509. 
99, 100.  (/)  Ex  parte  Wue^  Mont,  i 

Mac.  65. 
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parte  T\tirpin  (a),  where  a  bankrupt  being  indebted  to        1837* 

the  trustees  of  his  marriage  settlement,  under  which 

he  was  entitled  to  the  interest  of  a  fund  for  life,  the      Pollaed. 

trustees  were  held  entitled  to  prove,  to  invest  the  divi-   *°  the  matter 

dend  and   retain    the  annual  dividends    thereon,   as     Courtney. 

Against  the  assignees,  till  the  whole  amount  due  was 

made  good. 

9d.  This  Court  toitt  act  as  if  the  estate  were  in  Eriff-^ 
land.  It  is  a  recognized  rule,  that  the  rights  of  parties 
are  governed  by  the  lex  loci  contract&s;  which  rule, 
however,  is  subject  to  qualifications,  if  the  parties  enter 
into  litigation  in  another  country;  the  rights  remain 
the  same,  but  the  remedies  are  different  In  this 
case  the  rights  are  the  same,  but  the  remedies  vary 
in  Scotland  and  in  England.  This  distinction  is  recog« 
tiized  in  the  British  Linen  Company  v.  Dnanmond  (i), 
where  the  question  turned  not  so  much  on  the  rights 
of  the  parties,  as  their  remedies;  and  there  Lord  Ten* 
ierden  says,  **  According  to  the  authority  of  Huber  (c) 
and  Foet  (d)  the  party  suing,  and  seeking  to  avail  him- 
self of  the  law  of  a  particular  country,  must  take  that 
law  as  he  finds  it.''  And  in  De  la  Vaga  v.  Viarma  (e) 
it  was  decided,  that  where  a  suit  is  instituted  in  this 
country,  between  parties  resident  here,  on  a  contract 
made  in  a  foreign  country,  the  remedy  is  according  to 
the  English  law,  but  the  interpretation  of  the  contract 
was  governed  by  the  foreign  law.  [The  Chief  Judge  \ 
—The  same  point  was  decided  in  an  action  brought  in 
this  country  on  a  contract  made  in  the  East  Indies,  the 


(«)  Ex  parte  Turpin^  Mont.  (c)  Pralect.  Juris  Civ.,  part  ii. 

44.7.  lib.  i.  tit.  5.  sec.  7. 

{b)  SrUiih  Linen  Company  v.  (d)  Lib.  xliv.  tit  5.  sec.  5. 

Drwnmond,    10  Bam,   ^  Crei,  {e)  De   la    Vaga    v.   Vianna, 

903.  1  Barn,  4r  AM,  284. 
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1637.        remedy  on  which  was  barred  here,  but  not  barred  in 
"""~        the  East  Indies,  (a)]    The  counsel  on  the  other  side 
Pollard,      bave  cited  three  cases:  Bell  v.  Martin  (A)  is  unpub- 
In  the  mauer  Ugh^^  \yxxt  it  is  not  adverse  to  the  petitioner;  Freemoult 
Courtney,     v.  Dedire  (c)  merely  establishes  that  a  general  agree- 
ment to  give  a  mortgage  does  not  bind  any  particular 
land;  and  ex  parte  Bucker  {d)  was  decided  on    the 
ground  tliat  the  memorandum  did  not  pass  the  slaves, 
that  being  prohibited  by  statute. 

The  Chief  Judge  :  —  The  questions  as  to  the  nature 
of  the  contract  itself,  and  as  to  who  are  necessary  parties 
to  be  before  the  Court,  I  shall  not  at  present  consider. 
If  necessary,  the  personal  representatives  of  Tlwmas 
Courtney  may  be  brought  before  the  Court  But  that 
will  not  be  necessary,  if  the  ultimate  judgment  shoald 
be  adverse  to  the  petitioner  on  the  other  points.  The 
question  is,  whether  a  strict  interpretation  is  to  be  put 
upon  the  language  of  Sir  William  Grant  in  Grant  v. 
Amis  {e)y  or  whether  the  doctrine  in  Saunders  v.  Leslie  {f) 
is  more  applicable  to  this  case?  At  present  it  appears 
to  me  that  the  latter  is  the  correct  doctrine,  viz.  that 
the  assignees  are  only  bound  by  such  equities  as  affect 
the  estate ;  if  so,  as  by  the  law  of  Scotland  this  estate 
itself  is  not  bound  or  affected  by  any  agreement,  the 
mere  personal  contract  or  agreement  is  not  binding  on 
the  assignees.     But  as  this  is  an  important  question, 


(a)  We  presume  the  CRse  re-  (jd)  Ex  parte  Bucker,  S  Mont. 

ferred  to  i:»  William  y.  Jones,  ^  Ayr.  398. 

13  Eoit,  439.  (tf)  Graxd  v.  M\JU,  2  Ves.  4" 

(6)  Bell  V.  Martin  (since  re-  Sea.  306. 

ported),  2  Ruu.  4*  Myl.  507.  (/)  Saunders  ▼.  Leslie,  2  BaU 

(c)  Freemoult  v.  Dedire,  1  P.  ^  Beat.  509. 
Wms.  429. 
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and  a  diiFerence  of  opinion  exists  between  the  judges,        1837. 

the  Court  will  take  time  to  consider  of  its  judirraent  — 

^     ^  Ejf  parte 

POLLABD. 

Sir  John  Cross  took  time  to  consider  his  judgment       ^"  ^^  matter 

COUETNEY. 

Sir  George  Rose :  —  It  is  not  immaterial  to  observe  that 
this  is  a  new  question ;  and  every  judge  has  said,  that  the 
decisions  touching  equitable  mortgages  were  not  to  be 
carried  any  further,  (a)    It  is^argued,  that  if  a  bill  were 
filed  against  the  bankrupt  before  his  bankruptcy,  that 
there  would  have  been  a  contract  under  which  specific 
performance  might  have  been  decreed.     Now  it  is  very 
clear  that  it  is  far  from  certain  that  it  would  have  been 
decreed;  but  if  it  were,  the  decree  could  not  bind  the 
Scotch  lands ;  it  would  have  been  a  decree  for  specific 
performance  according  to  the  intent  of  the  parties.     If 
the  estate  had  been  in  England,  the  decree  would  not 
affect  the  person  only,  but  would  bind  the  land  itself; 
the  estate  itself  could  be  ordered  to  be  sold.     The  peti- 
tioner would  say,  "  By  the  contract  it  is  my  land ;  let 
me  sell  my  land."     But  the  estate  being  in  Scotland, 
the  order  could  only  be  for  specific  performance ;  and 
all  such  decrees  are  most  especially  discretionary,  so 
that  many  cases  exist  where  specific  performance  would 
be  decreed  against  a  person  while  solvent,  but  not 
against  his  assignees  when  he  is  bankrupt     Suppose 
then  a  bill  filed  against  the  assignees ;  they  would  say, 
the  Scotch  lands  are  vested  in  us  by  law;  by  the  Scotch 
law  the  lands  cannot  be  bound  by  any  equitable  mort- 
gage; we  are  trustees  not  only  for  the  English  cre- 
ditors, but  also  for  the  Scotch  creditors,  who  may  have 
contracted  debts  on  the  faitli  of  the  very  lands  in  ques- 

(a)  See  note  {c\  page  563y  1  M<mt.  ^  Ayr.  Pract.  in  Bankruptcy, 
where  all  the  dicta  on  this  subject  are  collected. 
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18S7.        tion.     Sach  a  line  of  argument  would  doubtless  have 

"""""         great  influence  in  guiding  the  discretion  of  the  Court, 

PoLLABD.      and,  it  appears  to  me,  would  alone  prevent  a  decree  for 

In  the  matter  gpecific  performance.     I  am  of  opinion  that  the  lands 

CouftTMEY.     in  question  are  vested  in  the  English  assignees. 

Cur.  ad.  vulL 


JufylS. 


This  day  the  judgment  of  the  Court  was  delivered  as 
follows: — 

The  Chief  Judge  : — ^This  petition  must  be  dismissed, 
with  costs,  on  the  grounds  stated  by  the  majority  of  the 
court  on  the  former  occasion. 


Petition  dismissed,  with  costs. 


Lord 
Chancel- 
lor. 
Auff,  15, 
1837. 

Petition  by  two 
creditors  to  Kt 
aside  the  order 
in  ex  parte 
j4rraHf  antey  42| 
dismissed. 


£;r/}arfeJERRARD  and  another.  —  In  tlie  matter  of 

CHAMBERS. 

1  HIS  was  a  petition  to  rescind  an  order  of  the  Lord 
Chancellor,  sanctioning  a  compromise  between  the 
assignees  and  die  bankrupt  of  the  questions  in  litigation 
between  them.  —  See  ex  parte  Earl  of  Arrant  ante,  42. 
S.  C  1  Myhie  jf  Craigy  509. —  The  present  petition 
stated,  that  the  petitioners  were  creditors  for  2,091/., 
and  368/.;  that  on  the  18th  of  November  1835  an 
arrangement  and  a  deed  of  covenant  were  entered  into 
by  the  surviving  assignees,  and  the  creditors  who  signed 
the  deed,  wherein,  inter  alioy  the  assignees  engaged  to 
use  their  utmost  endeavours  to  procure  the  consent  of 
the  creditors  of  Chambers  Sf  Son,  and  of  others  to  the 
payment  of  23,000/.  to  Chambers  out  of  his  estate,  and 
upon  obtaining  such  consent,  or  being  otherwise  in  a 
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situation  lawfully  so  to  do,  would  do  all  acts  on  their  part        1837. 

to  enable  Chambers  to  obtain  payment  of  such  sum,  to        — 

be  applied,  first,  to  the  extent  of  13,00021,  in  the  payment      Jea^rd 

of  the  costs  which  Chambers  had  incurred  in  litigatinfir    ""^  »no^er. 

°        ®  In  the  odfttier 
the  commission,  to  be  taxed  as  between  solicitor  and  of 

client,  and  to  be  paid  to  such  attorneys  and  in  such  C"^"?^*»- 
order  as  Chambers  should  direct,  and  the  residue  of  the 
28,000/:  to  be  paid  to  Chambers;  that  241  out  of  400 
creditors  of  Chambers  signed  the  deed;  that  on  the 
9th  of  May  1836  an  order  was  made  confirming  tliis 
arrangement  (a);  that  on  the  26th  of  July  1837  a 
further  order  was  made,  whereby  the  sum  of  2,000/1 
was  directed  to  be  paid  to  Chambers  in  part  of  the 
23^0002.  (b) ;  that  the  petitioners  were  not  parties  to  or 
had  assented  to  the  agreement  of  compromise.  The 
petition  then  stated  facts  showing  the  extent  of  litiga- 
tion then  pending  with  regard  to  Chambers^  affairs,  and 
alleged  that  the  Chancellor  had  not  been  made  acquain- 
ted with  the  extent  of  that  litigation,  nor  the  number  of 
judgments  against  Chambers^  at  the  time  of  making  the 
orders  of  the  9th  of  May  1836  and  26th  of  July  1837. 
The  petition  therefore  prayed  that  these  orders  might 
be  rescinded. 

By  the  affidavits  filed  in  reply  various  acts  and  letters 
were  set  forth,  by  which  the  respondents  alleged  that  it 
appeared  that  the  petitioners  had  in  fact  acquiesced  in 


(a)  See  ex  parte  EarlofArran,  thing  to  Mr.  Ckambert,  a  second 

ante,  49.  S.C.  1  Mylne  Sf  Craig^  petition  was  presented  by  Cham- 

509.  hen,  under  which  the  above  order 

(fi)  The  assignees  having  de-  for  payment  of  s»000^  to  C^am- 

dined  to  pay  over  the  29,000/.  ben  was  made,  the  Lord  Chan, 

to  Chamberiy  on  the  ground  that  cellor  thinking  the  assignees  had 

they  had  no  funds,  and  that  they  not  then  any  further  available 

could  not  safely  pay  over  any  assets. 

Vol.  hi.  b  b 
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18S7.        the  proposed  arrangement,  and  of  that  opinion  was  the 
~        Lord  Chancellor. 

ISs  parte 
Jerbabo 
and  another.        Mr.  O.  Anderdon  for  the  petition :  —  The  petitioners. 

In  t  c^mattcr  ^^^  being  parties  to  the  order,  repudiate  it,  and  desire 
Cham BBE8.     it  may  be  set  aside.     They  also  complain  that  the  order 
was  made  at  once,  without  the  usual  intermediate  order 
of  reference  as  to  whether  the  arrangement  would  be 
beneficial  to  the  estate.     It  is  submitted  that  the  second 
order  is  one  which  could  not  regularly  be  made  in  bank- 
ruptcy :  the  1  &  2  W.  4.  c.  56.  s.  22.  enacts,  that  <<  all 
stock  in  the  public  funds  or  of  any  public  company, 
and  all  monies.  Exchequer  biUs,  India  bonds,  or  other 
public  securities,  and  all  bills,  notes,  and  other  n^otiable 
instruments,  shall  be  forthwith  transferred,  delivered, 
and  paid  by  such  official  assignee  into  the  Bank  of 
England^  to  the  credit  of  the  accountant  general  of  the 
High  Court  of  Chancery,  to  be  subject  to  such  order,  ruk, 
and  relation  for  .the  keqnng  of  the  account  of  ihe  said 
monies  and  other  ^ects^  and  for  the  payment  and  ddivery 
in,  investment,  andpayment  and  delivery  ovt  of  the  same,  as 
the  Lord  Chancellor  or  the  said  Court  of  Review,  or  any 
judge  of  the  said  Court  of  Bankruptcy,  if  authorized  so  to 
do  by  any  general  order  of  the  same  Court,  shall  direct!* 
This  clause  contemplates  the  Lord  Chancellor  acting 
under  a  general  order,  and  for  the  purpose  of  administer- 
ing the  funds  under  the  bankruptcy.     The  above  clause 
is  altered  by  the  5  &  6  W.  4.  c.  29.  s.  4.,  under  which 
some  general  orders  have  been  made^  giving  powers  to 
the  judges  of  the  Court  of  Bankruptcy,  but  not  to  the 
Chancellor.     Under  the  1  &  2  W.  4.  c  56.  s.  2.  all  the 
power  and  jurisdiction  of  the  Lord  Chancellor  is  trans- 
ferred to  the  Court  of  Review.    [The  Lord  Chan- 
cellor :  —  If  the  Lord  Chancellor  orders  a  fiat  to  be 
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annulled,  cannot  he  order  the  funds  to  be  paid  out  of        1637. 
the  bank?]     He  could  do  so  ez  necessitate  reL  but  the       „ 

jEjc  parte 

order  objected  to  is  not  in  contemplation  of  annulling.         Jeruauu 

and  another, 
lu  the  matter 
The  Attorney  General  and  Mr.  Dixon  for  the  bank-     ^    o£ 

rupt:  —  The  Chancellor  has  jurisdiction  to  make  the 
order  objected  to,  it  being  a  clear  and  well  recognized 
principle,  that  jurisdiction  is  never  taken  away  save  by 
express  enactment ;  and  there  is  nothing  in  the  1  &  2  W.  4. 
C.56.  depriving  the  Chancellor  of  jurisdiction  in  bank- 
ruptcy :  that  act  merely  confers  a  concurrent  jurisdiction 
on  the  Court  of  Review.  The  1  &  2  W.  4.  c  56.  ex- 
pressly gives  the  Chancellor  power  to  make  general 
orders,  and  he  therefore  can  make  a  particular  order. 
An  issue  was  ordered,  which  was  compromised;  and 
this  Court  sanctions  the  compromise.  The  order  of  the 
9th  July  1836  is  admitted  to  be  good;  if  so,  cannot  the 
Lord  Chancellor  carry  his  own  order  into  effect,  or 
must  he  go  as  suitor  to  the  Court  of  Review,  begging 
them  to  enforce  his  order?  The  order  grows  out  of  a 
petition  to  annul.  [The  Lord  Chancellor:  —  My 
difliculty  is,  what  power,  for  the  purpose  of  the  order  in 
question,  has  any  number  of  creditors  to  agree  to  a 
compromise  which  affects  the  validity  of  the  fiat,  as 
against  persons  not  parties  to  the  order?]  But  the 
petitioners  acquiesced  in  the  order.  [The  Lord  Chan- 
cellor :  —  Prove  that,  and  the  case  is  at  an  end.] 

The  affidavits  were  then  read  as  to  the  point  of 
acquiescence. 

Mr.  Jacob  and  Mr.  G.  Richards  for  the  assignees :  — 
The  assignees  were  parties  to  the  order,  and  therefore 
do  not  wish  it  to  be  disturbed  Can  the  petitioners 
object  to   the  order,  merely  because   they  were   not 
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1837.       parties   thereto?    In  arrangements   in   equity,   where 

several  cestuique  trusts  are  concerned,  if  a  person  is 

JsRRARD       party  on  their  behalf,  they  all  are  bound,  though  some 

and  another,    ^^y  jjg  dissentient:  otherwise  certain  matters   never 
In  the  matter        ^  '  .        «        i 

of  could  be  arranged.    Such  compromises  contmuaily  take 

Chambsbs.  pjj^^  ^  creditors*  suits,  and  always  did  so  in  bank- 
ruptcy* In  Jarvis  v.  Brasier  (a),  a  few  years  ago,  some 
of  the  cestuique  trusts  objected  to  a  compromise,  but  it 
was  enforced  nevertheless.  The  suit  of  Devaynes  v. 
Nohle  (a)  has  recently  been  so  compromised.  But  if 
the  petitioners  had  any  objections  to  the  order,  why  not 
make  them  at  the  hearing?  There  is  nothing  in  the 
1  &  2  W.  4.  c.  56.  which  deprives  this  Court  of  juris- 
diction, and  petitions  to  annul  are  still  heard  by  the 
Lord  Chancellor,  after  Lord  Brougham  had  decided  that 
he  would  not  hear  other  petitions  {b) ;  which  decision 
is,  I  presume^  more  as  a  matter  of  convenience,  and 
division  of  business,  than  as  deciding  this  Court  had 
no  jurisdiction.  The  acts  enable  the  Lord  Chancellor 
to  make  orders  touching  the  funds;  and  on  the 
21st  of  June  1836  the  Chancellor  made  a  particular 
order  in  the  matter  of  Joyner.  (c)     [The  Loan  Chan- 

(a)  Not  reported.  convenience,  I  do  order  that 
(d)  Ex  parte  Keyi,  1  Mont,  in  the  bankruptcy  of  Swrridge^ 
4  Ayr.  226;  ex  parte  Nokei,  Joyner,  and  Co.  the  commis- 
1  Mont,  4*  Ayr.  461 ;  ex  parte  sioner,  when  any  dividends  are 
Walker^  2  Mont,  Sf  Ayr.  267 ;  ex  for  less  sums  than  1/.,  shall,  if  to 
parte  Baring,  2  Mont.  4r  Ayr,  him  it  seem  meet,  authorize  the 
255.  official  assignee  to  pay  such  divi- 
(c)  This  order,  afber  reciting  dends  in  cash,  and  to  order  the 
the  general  order  of  the  51  st  of  accountant  in  bankruptcy  to  re- 
October  1835,conceming cheques  pay  the  official  assignee  when  his 
for  dividends,  proceeds  as  fol-  advances  amount  to  the  sum  of 
lows :— ^  And  whereas  in  cases  50/.,  or  such  less  sum  than  sol, 
where  the  drafts  are  numerous  as  the  commissioner  shall  ^rr™ 
and  for  small  sums  this  has  been  proper/* 
found  to  be  attended  with  in- 
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cellob:  —  It  is  a  general  order,  touching  a  particular        1837. 
bankruptcy.]  — 

£je  parte 
Jebbaeo 

Mr.  O.  Anderdm  in  reply :— The  cases  decide  that  all  ,"><*  another. 

Id  the  mftt^cf 

jurisdiction  in  bankruptcy  is  transferred  to  the  Court  of  _  of 
Review,  save  as  to  annulling  fiats.  As  to  the  cases  cited 
by  Mr.  Jacob,  which  are  not  reported,  I  cannot  know 
how  far  they  apply ;  but  as  to  the  Court  binding  cestaique 
trusts  the  practice  is  not  correctly  stated.  It  is  true 
the  petitioners  acquiesced  to  a  certain  extent,  on  the 
footing  that  the  order  was  to  put  an  end  to  the  liti- 
gation, but  finding  such  not  to  be  the  case  they  now 
come  forward. 

The  Lord  Chancellor: — 

That  the  arrangement  was  most  beneficial  for  all 
parties  was  as  clear  to  me  as  if  every  Master  in  Chan- 
cery had  reported  in  its  favour,  looking  at  the  time 
which  had  elapsed  since  the  commission  issued,  the 
amount  of  law  expenses,  and  that  no  dividend  had  been 
declared.  The  arrangement  promised  to  wind  up  the 
bankruptcy,  and  Cliambers  agreed  to  acquiesce  in  his 
commission,  on  being  paid  2d,000iL  and  being  released 
from  prison.  The  assignees  must  have  conceived  an 
arrangement  beneficial  for  which  they  gave  28,00021  It 
is  a  known  rule,  that  all  creditors  need  not  actually 
sign  a  composition  deed ;  but  if  they  concur  and  act 
thereunder  the  Court  will  consider  it  as  obligatory  as 
if  they  had  signed.  The  arrangement  in  question  was 
submitted  to  a  large  body  of  creditors,  who  unani- 
mously agreed  to  it,  and  when  the  petitioners  were 
present  by  their  solicitor.  Part  of  the  arrangement  was, 
that  Chambers  was  to  appropriate  18,000/.,  portion  of 
the  23,000/.,  towards  payment  of  the  costs  of  the  dif- 
ferent solicitors  of  Chambers ;  it  was  not  contemplated 
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1837.  that  the  whole  amounts  of  all  the  claims  should  be  paid. 

^""^  Wilton  alone  claims  1,600/L,  but  the  division  was  left 

JjBBRARD  quite  to  the  discretion  of  Chambers^  whether  he  would 

and  another,  ^^y  ^^  ^^  ^^y  pj^,.^  ^f  WiUorC%  claim.  Dtmcan^s  letter  (a) 

of  of  the  5th  of  December  is  a  qualified  assent  to  the 

arrangement;  at  that  time  the  petitioner's  reason  for 
not  signing  the  deed  was,  because  the  joint  creditors 
were  not  parties.  His  words  are :  ^^  I  assent  to  the  ar- 
rangement, but  cannot  sign,  as  only  the  joint  creditors 
are  parties."  But  on  the  18th  of  October  1836,  after 
Duncan  had  seen  the  order  of  which  he  now  complains, 
he  wrote  a  letter  referring  to  that  order ;  at  which  time 
it  is  not  suggested  that  he  contemplated  any  resistance  to 
the  order.  He  speaks  of  the  arrangement  as  confirmed, 
and  naturally  asks  as  to  WiUotC^  claims,  but  that  leaves 
imtouched  the  order  itself.  He  assents  to  the  deed, 
and  comes  into  the  arrangement,  firom  whence  the  peti- 
tioners are  fixed  with  assent  to  the  subsequent  order, 
which  only  confirms  the  arrangement.  Then,  because 
the  whole  23,000iL  cannot  be  raised,  Chambers  is  to  have 
2,000Z^;  this  does  not  alter  any  rights,  or  create  any 
fresh  liabilities,  therefore  no  question  as  to  the  interests 
of  absent  parties  arises. 

A  distinction  has  been  attempted  to  be  made  between 
ordering  the  assignees  to  pay,  which,  it  is  urged,  exposes 
them  to  liability,  and  ordering  the  money  to  be  paid 
out  of  court.  There  is  no  distinction;  parties  doing 
what  the  Court  directs  are  always  protected. 

It  is  not  necessary  to  consider  the  question  of  juris* 
diction.  If  there  were  any  doubt,  the  petitioners  are 
estopped  from  objecting. 

I  can  only  treat  this  as  the  petition  of  the  petitioners, 
though  there  is  enough  on  the  affidavits  to  show  that 

(a)  Duncan  was  then  solicitor  to  the  present  petitioners. 
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they  are  not  the  real  parties  interested,  or  for  whose        1837. 

benefit  the  petition  is  presented;  but  with  that  I  have         

nothing  to  doy  and  can  only  order  this  petition  to  be       jERaAao 

dismissed  ,*"^.  another. 

.  In  the  matter 

Petition  dismissed,  with  costs.  of 

CHAMBEaS. 


Ex  parte  MACKINTOSH.  —  In  the  matter  of  C.  of  R. 

MACKINTOSH,  Nov.  6, 

1837. 

1  HIS  was  a  petition  by  the  bankrupt  to  annul  the  It  ii  not  of 

ooune  to  uinui 

fiat;  he  having,  in  an  action  brought  by  him  against  a  fiat  as  against 
the  assignees  to  contest  the  fiat,  obtained  a  verdict  in  ^J^^^^n^JJ** 
his  favour,  on  the  irround  that  there  was  not  any  peti-  verdict  against 

.  the  aasigneeSy  in 

tioning  creditor's  debt.      The  petitioner  did  not  now  an  action  in 
produce  any  evidence  showing  the   invalidity  of  the  tionbg^cwditor 
petitioning  creditor's  debt,  but  relied  on  the  verdict,  ^notdefcn- 
The  solicitor,  who  defended  the  action  for  the  assignees, 
was  also  the  private  solicitor  for  the  petitioning  cre- 
ditor, and  the  petitioning  creditor  was  fully  aware  of 
the  action,  and  endeavoured  to  support  his  debt,  but 
he  was  not  party  to  the  record;  for  which  reason  this 
Court  refused  to  annul  the  fiat  as  against  him,  with 
costs,  because  there  was  no  evidence  before  this  Court 
to  prove  the  want  of  the  petitioning  creditor's  debt, 
except  the  verdict,  which  the  Court  declared  was  not 
conclusive  against  the  petitioning  creditor,  as  he  was 
not  party  to  the  record.     The  petitioner  then  offered 
not  to  press  for  costs  against  the  petitioning  creditor, 
who  thereon  consented  that  the  fiat  should  be  annulled. 
The  Court  offered  the  petitioning  creditor  liberty  to 
try  an  action  an  issue,  but  intimated  that  the  verdict 
would  probably  be  against  him.     It  was  suggested,  as 
a  difficulty,  that  the  certificate  of  the  appointment  of 
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1837.        the  assignees  had  been  enrolled,  but  the  Court  declared 

this  certificate  fell  with  the  fiat. 

Ex  parte 

In  the  matter       ^^'  Sioanston  and  Mr.  Rogers  for  the  petition. 

of 
Mackintosh.        Mr.  O.  Anderdm  for  the  assignees. 

Mr.  Coleridge  for  the  petitioning  creditor. 

Fiat  annulled,  by  consent,  without  costs ;  the  bank- 
rupt undertaking  not  to  bring  any  action  for  malice  in 
suing  out  the  fiat. 


C.  of  R. 

2Vbt;.6, 

1837- 

A  fiat  may  be 
annulled,  with 
consent,  before 
the  forty-second 
day,  if  two 
meetings  have 
been  appointed, 
the  second  be- 
ing for  the 
choice  of  as- 
signees. 


In  the  matter  of  FOULKES. 

1  HIS  was  a  petition  to  annul  the  fiat,  with  consent  of 
all  the  creditors  who  had  proved  at  the  first  meeting, 
when  it  was  notified  to  the  commissioner  that  the  fiat 
would  be  annulled  with  consent  of  all  the  creditors. 
The  commissioner  appointed  another  day  for  proof  of 
debts,  at  which,  as  no  creditor  attended,  no  assignees 
had  been  chosen,  and  the  meeting  was  adjourned.  The 
bankrupt  had  surrendered.  The  registrar  declined  to 
issue  the  usual  order  to  annul,  as  the  second  meeting 
appointed  by  the  commissioner  was  before  the  forty- 
second  day,  which  had  not  arrived,  (a) 

The  Court  said,  that  as  there  had  been  two  meetings 
it  was  a  sufficient  compliance  with  the  rule  of  the  Court, 
and  directed  that  the  fiat  should  be  annulled. 

Mr.  Bacon  for  the  petition. 

Order  made  to  annul  fiat. 


{a)  See  ex  parte  Boardman,  2  Mont.  ^  At/r,  209. 
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Ex  parte  BOLTON  and  others:  —  In  the  matter  of      C.ofR. 

BENTLEY  and  another.  ^^- 1^» 

1837. 

1  HE  petition  stated,  that  the  petitioners  carried  on  En^dsent"^ 
business  at  Liverpool,  and  were  partners  with  Ogden  ©««  *»  «>gent  to 
and  Ferguscn   of  New  York    in  America,  and   that  authority  to 
W.  Beniky  senior  and   fV.  BentUy  junior  were  mer-  firm^Mdaell 
chants  carryinir  on  business  at  Liverpool  and  at  Glas-  5?^  ^"*???*. 

\    ^  ,  *  them,  which  he 

gow  respectively  as  BeaBey  senior  and  Co. ;  that  in  the  ^^  but  the 
latter  end  of  1836  Bentley  senior  and  Co.,  being  desi-  bankrupt  before 
reus  of  purchasing  cotton  wool  in  North  America  for  ^g^'^J^T^ 
the  use  of  their  house  at  Liverpool,  dispatched  one  Held,  no  proof 
Joseph  Bentley  (a  son  of  W.  Bentiey  senior)  as  their  by  an  indorsee 
agent  to  New  Orleans  for  that  purpose;  that  Joseph  ^^J^^^^ 
Bentley  was  not  supplied  by  Bentley  senior  and  Co.  with  the  agent  did 

^i*ii>i  /-I  11  .not  amount  to 

funds  with  which  to  pay  for  the  cotton  wools,  but  that  an  implied 
for  the  purpose  of  raising  such  funds  he  was  authorized  •**«P*^**- 
and  directed  by  fV.  Bentley  senior  and  Co.  to  draw  bills 
of  exchange  upon  them  as  their  agent,  and  to  ofiTer  such 
bills  for  sale  or  discount  to  such  persons  as  might  be 
willing  to  purchase  or  discount  the  same  in  North 
America  upon  the  credit  of  the  firm ;  and  that  JV.  Bent- 
ley  senior  and  Co.  engaged  duly  to  honor  all  such  bills 
as  should  be  so  drawn  upon  them  by  Joseph  Bendey; 
that  Joseph  Bentley^  arrived  at  New  Orleans,  and  pro« 
ceeded  to  make  large  purchases  of  cotton,  and  provided 
for  the  payment  thereof  by  means  of  divers  bills  of 
exchange  drawn  by  him  upon  W.  Bentley  senior  and 
Co.,  according  to  his  authority,  and  which  were  dis* 
counted  by  divers  persons  or  mercantUe  firms  in 
America ;  that  among  other  bills  so  drawn  by  Joseph 
Bentley^  as  agent  of  W.  Bentley  senior  and  Co.,  was  the 
following  bill  for  3,000^1 : 
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1837.  "  New  Orleans,  I8th  February  1837. 

—  "  Sixty  days  after  sight  of  this  my  first  of  exchange^ 

Bolton^      second  and  third  unpaid,  pay  to  Rowland  Redmond, 

and  others.     Esq^  or  order,  in  London,  the  sum  of  three  thousand 
In  the  matter  «         ,  .      , 

of  pounds,  value  received. 

^d  "'^S^       «  To  Messrs,  W.  Bentley  and  Co.,  senior,         Jos.  Bentlby." 

Liverpool." 

That  this  bill  was  discounted  by  one  JRawhmd  Bed' 
mond  as  being  the  bill  of  W.  BeiuUey  senior  and  Co,, 
upon    the   faith  of  their  engagement  duly  to  honor 
the  same^  and  the  value  thereof  was  paid  by  him  tp 
Joseph  Bentleyt  who  applied  the  same  to  the  use  of 
IV.  Bendey  senior  and  Co*  in  payment  of  the  purchase 
monies  of  such  cotton  wools,  and  which  were  soon  after- 
wards shipped  by  Joseph  Bentley  for  this  country  and 
consigned  to  W*  Bentley  senior  and  Co ;  that  the  same 
arrived  at  Liverpool  after  the  bankruptcy  of  W.  Bendey 
senior  and  Co.  and  were  received  by  the  assignees,  and 
by  them  sold  and  converted  into  money ;  that  the  bill 
was  endorsed  by  Rowland  Beinwnd  to  Messrs.  Hagan^ 
Nevin^  and  Co.,  by  them  endorsed  to  one  W,  Bednwnd, 
who  applied  to  Ogden  and  Ferguson  (the  partners  of  the 
petitioners  residing  at  New  York)  and  requested  them 
to  purchase  the  same ;  that  Ogden  and  Ferguson  accor* 
dingly  purchased  it  on  behalf  of  themselves  and  the 
petitioners,  as  being  the  bill  of  W.  BeniUy  senior  and 
Co.,  and  upon  the  &ith  of  their  engagement  duly  to 
honor  the  same,  and  W.  Redmond^  at  the  request  and  by 
the  direction  of  Ogden  and  Ferguson,  ^dorsed  the  bill 
to  the  petitioners'  firm ;  that  the  bill  so  endorsed  was  by 
Ogden  and  Ferguson  remitted  to  the  petitioners  in  this 
country,  and  by  them  in  due  course  presented  for  accept- 
ance at  the  o£Sce  of  fV*  Bendey  senior  and  Co.  in  Liver- 
pool, but  they  having,  before  the  arrival  of  the  bill  in 
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this  country,  and  at  the  dme  of  such  presentation  for        1837. 
payment,  stopped  payment,  refused  to  accept  it.     On        "" 
the  7th  of  April  1 887  a  fiat  issued  against  W.  Bent-       Bolton 

ley  senior  and  JV.  Bentley  junior.     The  petitioners  ten-  -  ""^  othcw. 
dered  a  proof  on  the  bill,  which  the  commissioners  of 

Joseph  Bentley  made  an  a£Sdavit  stating,  that  in  the 
latter  end  of  1886  he  was  sent  out  by  Bentley  senior 
and  Co.  as  their  clerk  or  servant  to  New  Orleans  to 
purchase  cotton  for  them ;  that  he  was  sent  out  without 
any  funds,  but  with  instructions  and  authority  to  draw 
bills  upon  them,  and  to  sell  and  discount  the  same,  and 
with  the  proceeds  to  purchase  cotton  on  their  account, 
and  ship  the  same  to  them  at  Liverpool;  that  in 
February  last  he  accordingly  so  made  several  purchases 
of  cotton  and  consigned  the  same  to  Liverpool ;  that 
to  enable  him  to  pay  for  the  cotton,  he  drew  several 
bills  of  exchange  upon  the  bankrupts,  upon  the  autho* 
rity  before  mentioned,  one  of  which  was  the  bill  in 
question ;  that  when  he  had  drawn  such  last-mentioned 
bill,  he  sold  it  to  Bowkmd  Redmond  the  payee  at  a 
discount  or  commission  of  about  two  to  two  and  a  half 
per  cent.,  and  with  the  monies  arising  firom  the  sale  of 
the  bill  he  purchased  and  paid  for  part  of  the  cotton  so 
shipped;  that  in  the  above  transaction  he  acted  merely 
as  the  derk  and  the  servant  and  on  the  behalf  of  the 
bankrupts ;  that  he  had  no  beneficial  interest  whatever 
in  the  transaction,  and  that  it  rested  entirely  with  the 
bankrupts  what  commission  or  reward  he  was  to  have 
for  his  services. 

Mr.  Stoanstan  and  Mr.  Booth  for  the  petition : — The 
bankrupts  are  bound,  either  as  the  drawers  or  as  ac- 
ceptors, under  an  implied  acceptance.  Joseph  Bentley 
the  son,  was  the  agent  of  the  firm,  and  as  such  agent 
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1887^        he  drew  bills,  and  the  firm  were  bound  by  his  acts  as 
■"""^         drawers.     But  if  not  bound  as  drawers,  they  are  as 

Bx  parte  j     .  i  . 

Bolton       acceptors,  an  undertaking  to  accept  amounting  to  an 

and  othere.     acceptance;  and  the  nature  of  the  transaction  amounted 
la  the  matter  . 

of  to  an  acceptance,  or  raised  an  undertaking  to  pay  the 

ai^^Mother.  ^"^^  when  it  arrived  in  England.  [The  Chief  Judge  : 
— The  case  of  Johnson  v.  Collins  (a)  is  against  the  peti* 
tioners ;  the  only  distinction  between  that  case  and  the 
present  being,  that  there  the  promise  to  accept  was  not 
communicated  to  the  indorsee,  and  the  promise  to  ac- 
cept related  to  a  particular  bill ;  but  in  this  case  the 
undertaking  was  general]  In  Pittans  v.  Van  Meirop  {b) 
parties  who  had  agreed  to  accept  a  bill  upon  the  credit 
of  another,  who  failed  before  the  bill  was  drawn,  were 
nevertheless  held  bound  by  their  promise  to  accept.  In 
Mason  v.  Hvmt  (c)  Lord  Mansfidd  says,  ^^  There  is  no 
doubt  but  an  agreement  to  accept  may  amount  to  an 
acceptance."  And  in  Clarke  v.  Cock  (ef),  where  B.  en- 
gaged to  honor  a  bill,  and  third  parties  advanced 
money  on  the  bill  to  the  drawer  on  the  credit  of  their 
engagement,  B.  was  held  bound  by  the  engagement 
But  this  debt  is  proveable  on  another  ground:  this 
was  clearly  a  debt  due  to  Rotoland  Redmandy  and  the 
transaction  amounts  to  an  equitable  transfer  of  the  debt 
to  the  petitioners,  who,  without  founding  their  title 
upon  the  bill,  may  use  it  as  evidence  of  an  equitable 
assignment  of  the  amount  secured  thereby.  In  that 
view  of  the  case  it  becomes  immaterial  whether  the 
debt  is  secured  by  an  imperfect  bond  or  bill,  or  not  so 
secured.     [The  Chief  Judge  :  —  A  debt  can  only  be 


(a)  Johtuon  v.  CoUim,  1  East,  (c)    Mason    v.   Hunt,    Doug, 

98.  286. 

(A)  Piiiaiu  V,  Van  Meirop,  (d)  Clarke  v.  Cock^  4  Eiut^  57. 
Burr,  1663. 
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transferred  by  the  custom  of  merchants,  which  brings         1837. 

us  back  to  the  question,  whether  there  is  a  valid  transfer        """" 

of  this  debt  according  to  the  law  merchant  ?]     If  the       Boi^on 

petitioners  have  no  direct  claim  founded  on  the  bill,  ,  *"^  othere. 
'^  ,  11.11  In  the  matter 

yet  as  the  cottons  were  bought  with  the  money  pro-  of 

duced  from  the  bills  the  petitioners  may  follow   the       ^A^^^fh 
proceeds.     [The  Chief  Judge:  —  Rowland  Redmond 
might  do  so,  but  whether  the  petitioners  can  depends 
on  the  same  question,  viz.  whether  his  right  is  trans- 
ferred according  to  the  custom  of  merchants.] 

Mr.  Ayrtofiy  for  the  assignees,  was  stopped  by  the 
Court. 

The  Chief  Judge  :  —  The  petitioners  can  claim  as 
bill  holders  only,  which  brings  the  question  to  the  point, 
whether  the  authority  to  draw  given  to  Joseph  Ben&ey 
amounted  to  an  acceptance?    It  is  argued  that  the  peti- 
tioners may  claim  as  equitable  assignees  of  the  debt,  in- 
dependently of  the  bill,  but  there  is  no  evidence  on  which 
to  raise  that  question.  Rowland  Redmond  assigned  what- 
ever right  he  had  under  the  bill.     What  right  then  did 
he  assign  ?  Were  the  bankrupts  drawers  or  indorsers,  so 
as  to  enable  the  petitioners  to  prove  under  the  law 
merchant?     The  bankrupts  clearly  are  not  drawers; 
the  authority  given  by  them  to  Joseph  Bentley  was  to 
make  the  firm  liable  as  drawees.     If  the  intent  had 
been  to  pledge  the  firm  as  drawers,  Joseph  Bendey  would 
have  drawn  on  some  other  person.     The  next  question 
is,  were  the  bankrupts  bound  as  acceptors  ?     No  decided 
case  goes  so  far  as  to  declare  parties  bound  by  an  implied 
acceptance  under  circumstances  similar  to  the  present; 
and  I  am  not  inclined  to  carry  the  law  of  implied  ac« 
ceptances  further  than  I  find  it,  especially  after  the 
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1837.  declared  doubts  of  Lord  Kenyan  in  Johman  y.  CoUim.  (a) 
"~^  Therefore  I  will  not  disturb  the  finding  of  the  conunis- 
BoLTON       sioners,  unless  a  jury  decide  differently.    This   is  a 

I  *  A  *^^tter  8^"®"^  question ;  the  point  may  arise  in  other  courts, 
of  and  should  therefore  undergo  the  same  method  of  trial, 

aod'rilXr.    that  is,  before  a  jury. 

Sir  John  Cross:  — 

Tliereare  three  questions;  1st,  whether  the  bank- 
rupts are  drawers;  2d,  whether  they  are  acceptors; 
and,  drd,  whether  their  estate  is  liable  by  reason  of  an 
equitable  assignment  of  the  debt? 

First,  can  the  petitioners  consider  the  bankrupts  as 
drawers?  Such  doctrine  cannot  be  found  among  any 
of  the  numerous  cases  on  bills ;  I  therefore  cannot  say 
they  are  drawers. 

Second,  are  they  acceptors  ?    This  is  a  nice  question 
of  law;  I  am  of  opinion  that  the  cases  cited  estaUish 
that  such  an  undertaking  may  amount  to  an  acceptance. 
If  there  were  an  express  undertaking  PiBans  v.  Fan 
Meirop  (b)  would  clearly  apply.     In  this  case  the  autho- 
rity is  to  draw;  but  I  am  rather  inclined  to  think  that 
it  comes  to  the  same  thing.     Still  there  is  no  case  deci- 
ding that  such  an  undertaking  would  follow  with  the 
bill  into  the  hands   of  subsequent   holders;    indeed 
Johnson  v.  CoIUns  (a)  is  rather  the  other  way.     This 
petition  states  that  the  undertaking  by  the  firm  was 
communicated  to  the  several  bill  holders,  which  is  a 
distinctive  &ct  not  to  be  found  in  the  decided  cases. 
But  then  the  undertaking  was  to  accept  the  bills  when 
they  arrived   in  England;  for    if  Joseph  Bendey  the 


(a)  Johtuon  V.  CoUinSy  1  Eatty  98. 

(i)  PiUans  v.  Van  Meiropf  Burr.  1664. 
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agent  could  accept  them,  why  did   he  not  instantly        1837. 

write  across  the  bill  "  Accepted,  fV.  Bentley  senior  and         — 

Co.  per  proc.  Joseph  BenUe^  ?     On  the  whole^  as  this       e^^on 

precise  point  has  never  been  decided  by  a  jury,  it  is  a     ^"^  others. 

t,  .  ''''''  In  the  matter 

prc^r  case  for  an  issue.  of 

Thirdly,  it  is  concluded  the  petitioners  can  claim  as      Bentlkt 
•^ '  ^  and  another. 

equitable  assignees  of  the  debt  Rowland  Redmond  may 
prove  against  the  bankrupts  for  money  lent  and  ad- 
vanced, and  I  cannot  perceive  why  the  petitioners  should 
not  have  a  lien  on  the  dividends  in  character  of  equit- 
able assignees  of  the  debt ;  but  still  that  gives  them  no 
right  of  proo£  The  period  of  time  when  the  bill  was 
drawn  is  a  material  fact,  not  stated  on  the  petition. 

Sir  George  Rose:  —  This  is  a  question  of  &ct  appear- 
ing to  me  not  difficult  of  decision,  according  to  the  state- 
ments of  the  petition,  and  I  think  the  commissioners 
correct;  but  being  a  question  of  general  importance, 
the  Court  gives  the  petitioners  the  chance  of  a  jury 
deciding  in  their  favour.    There  is  no  doubt  that  there 
may  be  a  valid  acceptance  by  one  on  behalf  of  another 
in  pursuance  of  an  agreement  or  undertaking;  and  the 
question  here  depends  on  whether  or  not  there  was  a 
real  or  virtual  acceptance  ?  A  question  which,  as  against 
the  estate^  depends  upon  the  bill  solely.    The  statement 
of  Joseph  Bentley  is,  that  he  was  sent  out  by  the  bank- 
rupts with  an  authority  to  purchase  goods  and  draw 
bills,  on  an  undertaking  by  the  bankrupts  to  accept 
such  bills.     Now,  as  no  specific  bill  is  referred  to,  should 
not  the  petitioners  furnish   better  and  more  precise 
evidence  of  the  nature  of  the  authority  than  the  general 
statements  of  this  petition  ?     Is  not  this  a  case  in  which, 
with  the  present  evidence,  the  argument  ab  inconveniefiti 
would  turn  the  scale  against  the  petitioners?    Is  not 
this  transaction  beyond  the  ordinary  course  of  mercantile 
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1837.  dealings?  Does  thus  handing  over  a  bill  amount  to  an 
—  acceptance?  It  should  be  proved,  as  a  fiict,  that  the 
Bolton^      agent's  authority  went  so  far,  and  that  the  authority 

and  others,     actually  applied  to  this  specific  bill.     A  naked  authority 
In  the  matter         ,  ,  i        i  . 

of  to  draw  does  not  amount  to  an  undertakmg  to  accept; 

an^^Mother  ^^  '^  *®  authority  to  J-  Bentley  did  not  tp90  facto 
amount  to  an  acceptance,  nothing  done  in  this  case 
carries  it  one  step  further.  The  question  thus  comes  to 
this :  was  there  an  authority  to  Joseph  BeniUy  actually 
to  accept  the  bill  on  behalf  of  the  bankrupts  at  the  time 
of  drawing  it  and  handing  it  over?  That  is  the  question 
for  the  jury. 

Per  Curiam: — The  petitioners  are  at  liberty  to  take 
an  issue  (a);  otherwise  the  petition  is  to  stand  dismissed, 
with  costs. 


On  the  last  day  of  last  term  the  petitioners  moved 
for  further  time  to  consider  whether  they  would  take 
the  issue  offered.    Which  motion  was  refused,  wiA  costs. 

Jan.  19,  The  petition  was  this  day  in  the  p^per  to  be  disposed 

1838.  of,  when  the  petitioner  asked,  that,  instead  of  being  com- 
pelled to  elect  to  take  the  issue  or  have  the  petition 
dismissed,  the  petidoqer  might  be  at  liberty  to  file  a 
supplemental  petition,  it  being  clear  that  some  person 
was  entitled  to  prove. 

Per  Curiam:  —  What  is  asked  cannot  be  granted :  as 
the  petitioner  has  not  elected  to  take  an  issue,  the' 


(a)  Proposed  issue : — Whether  the  petition  mentioned?  The 
before  the  bankruptcy  the  bank-  petitioners  to  be  plaintifi  and 
rupts  had  accepted  the  bill  in    the  assignees  defiendants. 
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petition  must  be  dismissed  and  with  costs,  the  decision  1837. 

of  the  Commissioner  having  been  adverse  to  the  peti-  

ttoner.     Still)  it  being  clear  that  RauJand  Redmond  or  Boltom^ 

some  other  person  is  entitled  to  prove,  the  assignees  «n^  others- 

should  attend  to  this  intimation  firom  the  Court,  viz.,  to  of 

reserve  for  a  reasonable  time  the  amount  of  dividend  a^*J^"hcr 
on  the  proof  to  be  hereafter  made ;  but  no  claim  should 
be  made. 

Mr.  Swamton: — The  petitioner  is  content  to  take  the 
order  suggested. 

The  order  was :  Petition  dismissed,  with  costs ;  and  on 
the  application  of  the  petitioner,  and  on  payment  of  all 
costs^  let  the  assignees  retain  sufficient  to  pay  the  divi- 
dend on  the  sum  in  question  till  the  fourth  day  of  next 
term* 


Ex  parte  FIELD.  —  In  the  matter  of  FIELD.  C.  of  R. 

Nov.W, 
1  HIS  was  a  petition  by  the  bankrupt  to  reverse  the        1887. 
adjudication  for  want  of  an  act   of  bankruptcy  or  Jy^/JJ^^t 
petitioninir  creditor's  debt  to  revene  Uie 

asigneesrely 

Mr.  ARderdon^  for  the  petitioning  creditor  and  assignee,  <m  the  depo- 

i?     i_  r  sitioiis  upon  th« 

tendered  the  proceedings  in  evidence  of  the  act  of  pioeeedings, 

U«.«1rM,«%f^«r  which  are  in- 

bankruptcy.  .ufficient,  the 

fiatwiUbe 

Mr.  Swanston,  for  the  bankrupt,  objected,  that  the  JJJ^'^jI  tlf^ 
proceedings  were  not  evidence  against  the  bankrupt  bankniptis 

for  such  purpose.  opportunity  to 

oontroTert  the 
truth  thercut* 

Sir  George  Rose: — The  Court  looks  at  the  proceed- 
ings ;  if  there  is  not  an  act  of  bankruptcy  on  the  face  of 
Vol.  III.  c  c 
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1837.  them,  and  the  petitioning  creditor  or  assignee  has  no 
""■~  other  evidence  to  prove  an  act  of  bankruptcy,  the  fiat 
Field.  would  be  annulled  at  once ;  if  there  is  an  act  of  bank- 
In  the  matter  mp^cy  on  the  face  of  the  proceedings,  the  Court  requires 
Filed.       some  further  investigation,  and  gives  the  bankrupt  an 

opportunity    to    controvert    the    depositions    on    the 

proceedings. 

A  vivd  voce  examination  was  finally  ordered,  (a) 


C.  of  R.     Ex  parte  COTTERILL,  HILL,  and  Company.  —  In 

Nov.  11,  the  matter  of  DOUGLASS  and  ANDERSON. 

1837. 

ottn^at^  JlJOUGLASS,  Anderson^  and  Co.,  the  bankrupts,  were 
b^tlnTto  Uic  ^^  London  agents  of  Douglass  M^KemAe  and  Co.  of 
agent  before  his  Singapore.  The  petitioners  from  time  to  time  made 
i«ceiTed  after-  consignments  of  merchandize  to  Dovglass  M^Kenzie  and 
^''  ^b  ^  ^^^  ^®*  through  their  agents  the  bankrupts.  On 
a  letter  direct-    the  31st  of  December  1836  Douglass  M^Kenzie  and  Ca 

ing  the  bill  to  .  .  .  i      i*  n       -        i 

be  appropriated  sent  the  petitioners  the  followmg  letter :  -^ 

tea  partioular 

creditor,  who  «  Gentlemen,  Singapore,  51  st  Dec.  1 856. 

leceiTed  notice  __-  ^  ,  *.   ^*v  i        i 

thereof.  ^^  We  confirm  our  last   respects  of  29th  ult.  per 

Samuel  Winter,  and  beg  to  inform  you  we  have  this  day 
remitted  you,  through  Messrs.  Douglass,  Anderson,  and 
Co.,  London,  in  full  of  a.  sales  rendered,  dol.  3,149.  25. 
by  bills  at  six  months  sight;  4«.  dd  exchange  is 
734/.  16«.  6£  standing,  which  we  trust  you  will  find 
correct.  You  will  observe  that  part  of  the  sales  is  not 
yet  due ;  but  we  have  in  this  instance  been  enabled  to 


(a)  Note.*— This  was  a  petition  to  reverse  the  adjudication. 


and  another. 
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purchase  bills  on  England  at  a  credit  of  two  months,        1837. 

and  were  desirous  of  seeing  your  account  closed,  as         

our  establishment  here  ceases  after  this  date.  Cotterill 

*«  We  remain,  Gentlemen,  ,  *"<*  others. 

In  the  matter 
*<  Your  most  obedient  servants,  of 

<«  for  John  Douglass  M^enzie  and  Co.,    .J^f^^^f*!. 

«  F.  LOVRAIN." 

'«  Meisra.  CotteriU,  HUl,  and  Co., 
Walsall." 

This  letter  was  enclosed  in  a  parcel  to  the  bankrupts. 
Two  separate  fiats,  both  dated  the  8th  of  December 
1836,  were  issued  against  each  of  the  bankrupts,  but 
were  afterwards  consolidated* 

The  letter,  not  having  arrived  in  England  till  after 
the  fiat  issued,  came  to  the  hands  of  the  assignees,  who, 
on  the  15th  of  July,  transmitted  it  to  the  petitioners. 
The  letter  was  enclosed  to  tlie  bankrupts,  accompanied 
by  a  remittance  of  bills,  and  by  the  following  letter :  — 

"  Singapore,  3lBt  Dec  1836. 
**  We  beg  leave  to  enclose  you  the  following  bills. 
[The  letter  then  specified  the  bills,  amounting  together 
to  5,284iL]  The  above  bills  are  belonging  to  and  for 
account  of  the  following  parties;  and  we  will  thank  you 
to  dispose  of  the  same  as  follows : — to  the  Belgian  Com- 
pany the  three  first,  amounting  to  7202^=3,147  dol. 
*  *  *  the  remainder  to  be  disposed  of  as  follows :  —  to 
CoUeriB,  HiO,  and  Co.  [the  petitioners]  73421 =3, 149  dol. 
We  enclose  eleven  letters  for  the  above  parties,  which 
after  perusal  we  will  thank  you  to  forward.     *  *  * 

"  We  remain,  &c. 
"  Douglass  M'Kenzie  and  Co." 

"  Messrs.  Douglass,  Anderson, 
and  Co." 

The  bills  for  734^  so  directed  to  be  sent  to  the 
petitioners  were  endorsed  by  DougUuts  M^Kenzie  and  Co., 

CO  2 
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1837.       and  the  assignees  had  applied  the  proceeds  as  part 
^""^        of  the  bankrupts  estates. 

JSr  parte 

CoTTEEiLL         The  petition  prayed  that  the  assignees  might  pay  the 

In*°the^  matter  P®^^^^*^®"  734i,  with  the  costs  of  the  petition. 

of  In  answer  to   this  petition  the  assignees  filed  an 

mod  another.  *^^^^  stating,  among  other  things,  that  the  remit- 
tances made  were  less  by  6002.  than  the  payments  and 
appropriations  directed  by  the  letter,  even  if  the  whole 
of  the  bUls  had  been  good;  but  that  bills  to  the  amount 
of  400/.  were  drawn  on  the  bankrupts  and  dishonoured, 
and  bills  amounting  to  783/.  were  drawn  on  persons 
who  refused  to  accept  them.  But  it  appeared  that  the 
bills  directed  to  be  sent  to  the  petitioners  were  good 
bills. 

Mr.  Swamtonj  with  whcnn  was  Mr.  O.  Anderdon^  for 
the  petition,  after  stating  the  petition,  and  citing  and 
commenting  upon  WiUiams  v.  Everitt  (a),  which  they 
contended  did  not  apply,  KiUby  ▼.  fVillianu  (&),  Scott  v. 
Parcher  (c),  Btam  ▼.  Carvalho  {d)f  and  ex  parte  Clegg  (e), 
were  stopped  by  the  Court 

The  Chief  Judge:  —  fVUUams  v.  Everitt  (a)  was 
decided  on  the  ground  that  the  nature  of  the  action  was 
founded  on  a  contract,  though  no  ocmtract  existed. 

Mr.  jr.  RttseeU  and  Mr.  BethM,  conird :  — 
There  are  three  answers  to  this  petition;  1st,  that 
there  is  not  any  appropriation  of  the  bills  within  the 


(a)  WURam  t.  Everitt^  1 4  East,  (c)  Scott  v.Porcher,5Merr.6S2. 

58S.  (d)  Bum  T.  Carva&o,  7  Sim. 

Ih)  Kiliiy  v.  WUHam,  5  Bam.  109. 

Sf  Aid,  815.    S.C.  1  Dow.  4-  jRy.  (e)  ExparteCkgg,  reDou^iati, 

476.  not  reported. 
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cases  on  the  subject;  2d,  that  there  is  a  set-ofF  greater  1837. 
than  the  amount  of  the  demand;  dd,  that  Doyglass  — -* 
M^Kenzie  and  Co.  are  necessary  parties  to  this  petition,     Cottbriix 

but  are  not  served,  ,  *"^  others. 

In  the  matter 
First,  a  remittance  of  property  to  A.  with  directions  of 

to  pay  B.  a  sum  of  money  out  of  the  proceeds,  accom-  Jj^  another, 
panied  with  a  letter  to  B.  to  that  effect,  does  not  give  B. 
any  lien  on  the  proceeds ;  ex  parte  Heywood  (a),  Scoti  v. 
Poreher.  (b)  The  letters  to  the  petitioners  and  others 
were  enclosed  in  a  general  letter  of  advice  to  the  bank- 
rupts, who  therefore  had  it  in  their  power  to  forward  such 
letters  or  not  as  they  thought  fit;  so  that  the  words  of 
Sir  fV.  Grantf  in  Scott  v.  Porcher  (i),  will  apply  to  the 
present  case :  *^  This  amounts  to  no  more  than  a  man- 
date from  a  principal  to  his  agent,  which  can  give  no 
right  or  interest  to  a  third  person  in  the  subject  of  the 
mandate.  It  may  be  revoked  at  any  time  before  it  is 
executed,  or  at  least  before  any  engagement  is  entered 
into  with  a  third  person  to  execute  it  for  his  benefit'* 
The  letter  therefore  does  not  amount  to  an  appro* 
priation.  The  bankrupts  were  not  bound  to  comply 
with  the  instructions  of  M^Kenzie  and  Co. ;  but  if  they 
were,  they  did  not  so  engage  as  to  give  the  peti- 
tioners any  right  From  the  marginal  note  of  Bum 
V.  Carvalho  (c)  it  appears  strange  that  any  lien  ex- 
isted; but  the  case  itself  shows  a  direct  correspon- 
dence between  the  London  and  Liverpool  merchants, 
whereby  it  was  personally  agreed  that  the  agent  of  one 
should  deliver  to  the  agent  of  the  other.  The  case 
therefore  does  not  apply  here.  [The  Chief  Judge  :  — 
There  is  a  letter  stating  the  appropriation,  which  was 

(a)  Ex  parte  Heywood,  2  Romc,  555. 

(b)  ScoU  V.  Porcher y  3  Merr,  €S2, 

(c)  Burn  T.  Carvalho,  7  Sim*  109. 

c  c  3 
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1837.        wanting  in  Scott  v.  Parcher  (a),  as  the  Master  of  the 
— "^         Rolls  noticed.] 
Cottbhill         Secondly,  even  supposing  the  assignees  erroneous  in 
and  others,     point  of  law,  yet  the  petitioners  are  not  entitled  to  what 
of  they  ask,  because  they  are  indebted  to  the  estate  in  an 

•San^\«.  amount  larger  than  their  claim.  On  this  point  the  fiicts 
are  as  follow :  in  March  1836  Dauglats  M^Kenzie  and  Co. 
having  made  sales  on  account  of  the  petitioners,  sent  to 
the  petitioners  a  letter,  dated  Singapore^  7th  March 
1836,  statii^  <^We  have  remitted  you  through  our 
London  friends  Messrs.  Daufflassy  Andenoftf  and  Co,  a 
bill  for  1,0007.,  being  what  is  due  of  sales  on  your 
account  up  to  this  date."  This  bill  was  received  by 
die  bankrupts,  but  they  declined  handing  it  over  to  the 
petitioners,  on  account  of  some  dispute  between  them^ 
the  bankrupts^  and  Daughas  M^Kenxie  and  Co.  sent 
the  petitioners  a  letter,  dated  Lcmdon,  6th  August  1886, 
which  contained  the  following  passage:  ^^We  beg  to 
enclose  a  letter  received  from  Singapore  for  you,  and 
also  to  enclose  you  your  account  current  with  us,  made 
up  to  this  day,  showing  a  balance  due  to  us  of 
409iL  As.  3dL  Messrs.  Douglass  M^Kenzie  and  Ca  have 
desired  us  to  pay  you  l,0002i,  at  six  months  sight  from 
25th  ult.,  for  which  amount  we  cannot,  however,  credit 
you ;  but  out  of  our  own  funds  we  are  agreeable  to  hold 
at  your  disposal  this  sum  of  ),000/.,  which  would  make 
us  debtors  to  you  in  the  sum  of  590/.  15^.  9d.  due 
28th  January.  For  this  latter  amount  you  may  value 
upon  us,  and  we  request  you  to  address  us  a  letter  as 
annexed,  which  will  keep  this  transaction  clear,  and 
leave  you  creditors  on  Douglass  M^Kenzie  and  Ca  for 
1,000/.,  and  to  recover  which  we  request  you  will  send 
a    power    of   attorney  in  favour  of  Samuel  Anderson 

(fl)  Scolt  V,  Porcher,  3  Mcrr,  652. 


and  aoolher. 
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and  William  Henry  Douglass^  or  their  substitutes."    This        1837. 

letter  was  accompanied  by  the  draft  of  a  letter  proposed 

to  be  written  by  the  petitioners  to  the  bankrupts,  which     Ck>TTEniLL 

was  as  follows : — "  We  have  received  from  you  the  sum  ,  •"^  othcre. 

^  In  the  matter 

of  lyOOOiL,  which  you  have  deposited  with  us  on  the  of 

condition  that  we  do  return  the  same  if  we  receive  that    «« j  ««?^i!l 
amount  from  Messrs.  Douffkus  M^KenzU  and  Co.,  who 
are  now  indebted  to  us  in  that  amount;  and  we  agree  to 
proceed  immediately  to  recover  that  sum  from  Messrs. 
Douglass  M^Kemie  and  Ca,  and  upon  receipt  thereof 
we  shall  return  to  you  the  sum  of  l,000iL  you  have  so 
deposited  with  us."     The  petitioners,  at  the  desire  of 
the  bankrupts,  also  wrote  to  Douglass  M^Kenzie  and  Co., 
stating  that  the  bankrupts  refused  to  deliver  the  1,000^ 
bill,  and  therefore  desiring  payment;    the  petitioners 
also  executed  and  sent  a  power  of  attorney  to  Messrs. 
Douglass^  Anderaofij  and  Co.  of  Bavaria  in  &vour  of  the 
bankrupts,  to  recover  from  Douglass  M^Kenxie  and  Co. 
what  was  due  from  them  to  the  bankrupts.     The  peti- 
tioners then  drew  a  bill,  dated  the  25th  of  July  1836, 
upon  the  bankrupts  for  590JL,  which  sum  tlie  bankrupts 
were  willing  to  pay,  according  to  their  letter  of  the 
6th   of  August  1836,  which  was  duly  accepted,  and 
became  due  on  the  28th  day  of  January  1837,  but  was 
dishonoured,  the  acceptors  having  become  bankrupt; 
and  the  petitioners  took  it  up,  and  it  remained  in  the 
hands  of  the  petitioners  dishonoured  and  unpaid.    This 
arrangement  as  to  the  l,000iL  was  entirely  confined  to 
that  transaction,  which  was  a  distinct  transaction,  and 
did  not  involve  the  other  dealings  which  existed  between 
the  petidoners  and  the  bankrupts,  who,  as  such  con- 
signees, held  other  merchandizes  of  the  petitioners  for 
sale,  in  respect  of  which  the  remittance  before  men- 
tioned was  made.     The  power  of  attorney  was  received 
by  the  parties ;  but  nothing  was  recovered  thereunder. 

c  c  4 
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1837.        By  this  transaction  the  sum  of  1,00021  was  assigned  to' 

"         the  bankrupts,  which  not  having  been  paid,  the  assignees 

CoTTERiLL     are  entitled  to  set  off  the  amount  against  the  claim  of 

In^'the  matter  *®  petitioners.    The  letter  from  the  petitioners  to  the 

o£  bankrupts  was  an  assignment  to  the  bankrupts  of  what- 

and  anotber.    ^^^^  ^^^  received  or  to  be  received  by  the  petitioners 

from  Dovglass  M^Kenzie  and  Co* 

Thirdly,  as  to  the  parties,  it  is  further  contended, 
that  if  the  Court  can  entertain  the  present  question,  it. 
is  necessary  that  Douglass  M^Kenziej  and  Co.  should 
be  before  the  Court 


Mr.  Swdnstony  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge  :  —  The  claim  of  the  petitioners 
depends  upon  the  letter  of  the  3ist  of  December  1836, 
by  which  M^Kenzie  and  Co.  of  Singapore  inform  the 
petitioners  that  they  liave  sent  bills  for  them  through 
the  bankrupts,  which  letter  was  written  after  the  bank- 
ruptcy, but  before  news  of  it  arrived  at  Singapore.  The 
assignees  have  received  the  bUls,  and  have  appropriated 
tlie  proceeds,  of  which  the  petitioners  claim  their  pro- 
portion ;  and  the  question  is,  whether  the  assignees  can 
retain  the  proceeds,  or  whether  they  were  so  appropriated 
by  M^Kenzie  and  Co.  as  to  belong  to  the  petitioners  ? 
The  question  is  not  governed  by  any  of  the  cases  cited^ 
as  in  all  of  them  goods  were  consigned  to  be  sold,  or 
bills  were  to  be  realized,  and  the  consignee  was  then  to 
pay  certain  debts,  or  hand  over  the  proceeds  to  certain 
specified  persons;  and  the  remittances  were  genera], 
though  accompanied  by  directions  to  make  certain  pay- 
ments :  in  some  of  the  cases  the  payee  had  notice,  in  others 
not  The  question  in  this  case  is,  whether  the  mandate 
from  M^Kenzie  and  Co.  was  in  its  nature  revocable; 
and  if  so,  whether  it  was  in  fact  revoked  ?  It  appears  to 
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me  that  it  was  not  revocable^  and  if  it  were,  there  is  no         1837, 

evidence  that  it  was  attempted  to  be  revoked.     The        . 

bills  were  sent  as  the  property  of  the  petitioners  and     Cottbrill 

other  persons  specifically  named.     Three  bills  for  720i  ,  *"^  others. 

.  11  r  1       1       1      ,  *"  ***®  matter 

especially  are  declared  to  be  the  property  of  the  Belgian  of 

House,  and  were  endorsed  to for  security,    ajj  another. 

and  other  bills,  amounting  to  524/^,  are  remitted  gene- 
rally on  account  of  the  claims  of  a  class  of  creditors,  the 
amounts  of  such  latter  bUls  not  exactly  tallying  with 
the  several  sums  due,  which  were  greater  than  the 
amount  of  the  bills;  to  which  &ct  M^Kenzie  and  Co. 
draw  attention,  and  desire  the  debts  to  be  fully  paid ; 
the  effect  of  all  which  is,  that  the  bills  were  the  property 
of  the  debtors,  between  whom  they  were  to  be  divided, 
and  the  deficiency  made  up  by  the  bankrupts.  E^h 
party  received  a  letter,  stating  this  appropriation  of 
bills  to  his  debt  Three  bills  are  specifically  appro- 
priated  to  the  petitioners,  the  other  bills  are  sent 
generally  to  meet  a  class  of  creditors;  which  circum« 
stance,  of  the  appropriation  of  particular  bills  to  the 
particular  debt  of  the  petitioners,  distinguishes  the 
present  case  from  all  the  reported  decisions.  The 
assignees  then  contend  that  the  claim  of  the  petitioners 
is  answered  by  the  transactions  in  March  1836 ;  but 
that  transaction  was  perfectly  distinct  from  that  on 
which  the  present  claim  is  founded.  The  assignees  say 
they  may  set  off  l,OO0il  against  the  petitioners ;  but  the 
claim  of  the  petitioners  is  against  the  assignees  for 
money  had  and  received  to  their  use,  not  for  a  debt  due 
to  them  from  the  bankrupt,  and  the  assignees  cannot 
set  off  any  debt  due  to  the  bankrupt  against  a  claim 
against  themselves.  It  was  further  contended  that  the 
letter  of  March  1836  was  an  assignment  of  the  peti- 
tioners debt  to  Doufflassj  Anderson^  and  Co.  of  whatever 
was  received  or   receivable  by  the  petitioners   from 
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1837.       M^Kenzie  and  Co.;  but  that  is  too  extensive  a  con- 

-  struction  to  put  upon  it ;  the  l^OOOiL  was  remitted  by 

CoTTBAiLL     M^Kenzie  and  Co.  in  respect  of  the  proceeds  of  sales 

and  others.     ^^^  j^^   ^f  which  no  portion  was  ever  recovered  by 

la  the  matter  '  ^  ^ 

of  the  petitioners  from  the  bankrupts.    The  petitioners 

a^aa^ier.  pw>™ised  to  return  so  much  of  the  debt  of  1,000/. 
only  as  they  received  from  M^Kenzie  and  Co. ;  conse- 
quently there  was  no  contract  with  the  bankrupts  in 
any  manner  afiPecting  the  other  question.  It  appears 
that  409L  was  due  to  the  bankrupts  from  M^Kenzk 
and  Co. ;  and  when  the  bankrupts  received  directions 
to  pay  the  1,00021  to  the  petitioners,  they  reiiised  so  U> 
do,  but  made  an  arrangement  with  the  petitioners, 
enabling  them  to  stand  on  their  books  as  creditors, 
leaving  open  the  question,  whether  or  not  4092i  was 
still  due  to  the  bankrupts  estate.  The  efiect  of  the 
arrangement  was  merely  a  loan,  not  an  absolute  pur- 
chase and  promise  to  pay  in  consideration  of  the  assign- 
ment If  it  were  so,  the  Court  could  not  order  the 
assignees  to  pay  the  7842. ;  but  on  the  contrary  would 
allow  them  to  retain  it.  But  it  is  not  clear  how  the  fact  is, 
and  my  colleagues  do  not  entertain  so  strong  an  opinion 
as  myself  as  to  this  debt;  I  therefore  concur  with  them 
in  declaring  the  petitioners  entitled  to  the  same  order 
as  was  made  in  ex  parte  Ckgg.  (a)  I  should  have  re- 
strained payment,  till  it  was  ascertained  whether  or  not 
any  debt  was  due;  but  in  that  the  rest  of  the  Court  do 
not  concur.  Any  question  between  M^Kenzie  and  Co. 
and  the  petitioners  is  still  open,  as  MKenzie  and  Co. 
are  not  now  before  the  Court ;  but  the  assignees  have 
no  defence  against  the  petitioners. 

Sir  John  Cross:  —  The   real    question   is,   whether 
or    not    the    assignees   are  to  retain  5,000il,  which 


(a)  Ex  parte  Ctegg,  re  Dougitus,  not  reported. 
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came  into  their  hands  since  the  bankruptcy,  accom-        1837. 

panied   with    directions    to  pay  it  over  to  different 

persons  ?     Is  the  S^OOO/.  part  of  the  bankrupts  estate  ?     CoTTEaiix 

Clearly  not.     The  assignees  contend  that  M^Kenzie  and  ."J? ^^^^^ 

Co.  may  revoke  the  authority ;  with  that  they  have  no  of 

concern,    the    authority  not  being  hitherto   revoked,    and  another. 

The  Court  has  jurisdiction  to  order  the  money  which 

18  not  part  of  the  bankrupts  estate  to  be  paid  to  the 

owners.     It  has  been  argued,  on  authority  of  Williams 

V.  Everitt  (a),  that  if  there  is  no  legal  contract  between 

the  parties  now  before  the  Court,  the  petitioners  cannot 

recover  in  this  Court;  a  doctrine,  which,  if  correct, 

would  be  followed  by  this  consequence,  that  if  a  tiiistee 

withholds  the   trust  fund  equity  could  not  interfere, 

unless   an  action  at  law  would  lie  against  him  for 

money  had    and   received,   or  assumpsit.     Then   the 

assignees  claim,  on  behalf  of  the  estate,  a  debt  of  409/* 

due  from   the  petitioners  to  the  bankrupt;   but  this 

claim  is  groundless.     The  demand  touching  the  l,0002i 

is  wholly  foreign   to   this  matter^  and  was  a  closed 

account,  and  the  4092i  was  written  off.     If  it  were  a 

loan,  the  petitioners  would  have  said,  '^if  we  never 

recover  anything  we  will  return  the  l,0002i" 

Sir  George  Rase:  — 

I  was  absent  when  ex  parte  Clegg  {b)  was  decided, 
but  I  read  the  petition,  and  thought  the  Court  never 
exercised  jurisdiction  in  a  clearer  case;  and  I  quite  con- 
cur in  the  order.  If  I  had  seen  affidavits,  as  in  this 
petition,  I  should  have  proposed  a  general  order  on 
behalf  of  all  persons  similarly  circumstanced,  in  terms 
leaving  open  any  opposition  to  the  amount  of  claim. 

(a)  WUUanu  v.  Everiii,  14  East,  582. 
{b)  Ex  parte  Clegg,  not  reported. 


386  CASES  IN  BANKRUPTCY. 

1837.  As  to  the  bills,  it  is  clear  the  legal  title  was  divested 

„  from  M^Kenzie  and  Co.  by  the  endorsement  to  the  bank- 

Ex  parte 

CoTTRRiLL     rupts,  and  thus  vested  the  legal  title  in  the  assignees, 
I  ^^th^'uTtt*     ^^^  ^^  petitioners  present  a  clear  case  for  interfering 
of  against  that  legal  title.     It  has  long  been  settled  that 

and  another.    ^^  Court  can  SO  interfere.     It  never  was  held  that 
bankruptcy  so   determines  agency  as   to  enable  the 
assignees  of  the  agent  to  receive  bills,  &c.,  and  yet  not 
apply  the  proceeds  as  directed  by  the  principal  (a)     If 
bankruptcy  were  a  determination  of  the  agency,  yet  the 
state  of  circumstances,  independently  of  any  appropri- 
ation, would  entitle  the  petitioners  to  what  they  ask. 
Were  not  the  bankrupts  as  much  agents  for  the  petition- 
ers, the  shippers  in  England,  as  for  M^Kenzie  and  Co? 
If  they  are  merely  agents  for  M^KenzU  and  Co.,  still 
tliis  Court  would  not  allow  the  assignees  of  an  agent  to 
apply  the  proceeds  of  the  principal  or  his  creditors  in 
payment  of  the  debts  of  the  agent    The  letter  of  the 
dlst  of  December  is  an  enclosure  with  an  intimation 
that  the  bills  belong  to  the  petitioners  and  others :  the 
question  hereon,  as  connected  with  proof  of  debt  is, 
whether  there  is  not  an  abstbite  appropriation  ?  The  bill 
is  endorsed,  so  that  the  legal  title  is  gone  from  M^Kenzie 
and  Co.,  and  they  bad  no  equity  as  against  the  legal 
title.     M^Kenzie  and  Co.  admit  they  are  debtors,  and 
thus  cannot  revoke  the  transaction.     The  petitioners 
have  a  clear  right  to  prove,  unless  the  money  goes  in 
satisfaction  of  their  debt ;  so  that  the  question  before 
the  Court  is  one  connected  with  proof  of  debt     Our 
order   does  not  at  all   interfere   with    the   rights    of 
M^Kenzie  and  Co.,  if  they  think  fit  to  contest  the  order. 
The  order  of  this  Court  is  founded  on  the  fact  that  the 
letter  of  the  dlst  of  December  is  a  distinct  appropriation 


(a)  See  6  Geo.  4.  c.  94.  as  to  agents  and  factors. 
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of  the  money  in  favour  of  the  petitioners.  The  order 
will  be  without  prejudice  to  any  question  touching  the 
400il,  if  any  right  thereon  exists. 

The  order  was  as  follows:  That  the  assignees,  out 
of  the  specific  fund  in  the  petition  mentioned,  pay  to  the 
petitioners  the  sum  of  736/1,  less  so  much  of  the  sum 
mentioned  in  the  letter  of  the  Slst  of  December  1836 
as  the  same  bears  in  proportion  with  the  sums  therein 
directed  to  be  paid  to  the  other  persons  named  therein, 
according  to  the  amounts  set  opposite  their  nam^ ;  and 
that  out  of  the  same  fund  the  assignees  pay  the  peti- 
tioners, or  their  solicitor,  the  costs  of  this  application 
and  incident  thereto;  assignees  coste  out  of  the  estate. 


1837. 

Ex  parte 

COTTEBILL 

and  others. 

In  the  matter 

of 

Douglass 
and  another. 


ExparU  WRIGHT.— In  the  matter  of  BRAMHALL. 

1  HIS  was  a  petition  of  Wright  i6  prove  a  debt  on 
behalf  of  himself  and  his  co-trustee.  Eliza  Winter  being 
seised  in  fee  simple  in  certain  lands,  &c  in  1827,  a 
treaty  of  marriage  was  entered  into  between  her  and 
Bramhall,  the  bankrupt,  when  it  was  agreed  that,  in 
consideration  of  Bramhatt  assuring  to  trustees  for  Eliza 
Winter  2,000/1  for  her  separate  use^  her  lands,  &c.  should 
be  conveyed  to  BramhaU  in  fee.  A  settlement  was  ac- 
cordingly prepared,  reciting  this,  and  reciting,  '^  that  in 
consideration  of  Eliza  Winter  conveying  her  estate^  and 
in  consideration  of  the  fortune  which  BramhaU  was  to 
receive  with  her,  he,  by  his  bond  of  even  date  with  the 
indenture^  had  become  bound  to  Peter  Wright  in  4,000iL, 
under  the  conditions  therein  mentioned;  and  the  settle- 
ment then  proceeded  to  convey  the  lands  of  Eliza 


C.  of  R. 

Nov.  13, 

1837. 

Where  the  hus- 
band receiTesa 
fortune  with  the 
wife,  a  bond  to 
pay  a  sum  to 
her  trusteei 
**  in  case  of 
bankruptoyy" 
and  a  note  given 
for  the  amount 
on  the  ere  of 
bankrupteyy 
creates  a  debt 
proveeble* 


S88  CASES  IN  BANKRUPTCY. 

18ST.        Winter  to  uses,  giving  BramhaU  a  power  over  the  fee 

simple.     At  the  same  time  BrcanhaU  executed  a  bond, 

Wbioht.  whereby  he  bound  himseli^  his  executors  and  adminis- 
Id  ihc^  matter  trators,  to  Peter  Wright  and  Henry  Stephen  Winter  in 
BsAMHAix.  4,000il  The  condition  of  this  bond  was  as  follows: 
^^  Whereas  a  marriage  is  intended  to  be  solemnized  be- 
tween the  above-bound  J.  S.  BramhaU  and  Eliza  Winter^ 
and  upon  the  treaty  for  the  said  marriage^  and  in  con- 
sideration of  the  fortune  to  be  received  by  John  Sykes 
BramhaU  with  Eliza  Winter^  and  to  provide  Jbr  her  in 
cases  of  losses  by  trader  or  other  misfiniunes  by  bankmptcyj 
insolvency^  or  otherwise^  he^  J.  S.  BramhaUy  has  agreed 
that,  in  case  the  marriage  shall  take  effect,  the  said 
Peter  Wright  and  Henry  Stephen  Winter^  or  the  survivor 
of  them,  their  or  his  executors  or  administrators,  shall 
have^  receive,  and  be  paid,  out  of  the  said  John  Sykes 
BramhalTs  real  and  personal  estate  and  effects,  the  sum 
of  2,000/1,  to  be  by  them  paid  to  or  otherwise  applied 
and  disposed  of  as  the  said  EKza  Winter^  notwithstanding 
her  coverture,  shall  direct  or  appoint :  And  in  case  the 
said  Eliza  Winter  'shall  survive  her  said  intended  hus- 
band, or  he  shall  have  become  bankrupt  or  insolvent, 
then  or  in  either  of  such  cases  the  said  Eliza  shall  have, 
receive,  and  be  paid,  out  of  the  real  and  personal  estate 
of  the  said  John  Sykes  BramhaU,  the  sum  of  2,0001  for 
her  own  proper  use  and  benefit,  payable,  &c.  [at  the 
times  and  in  manner  therein  mentioned] :  and  it  hath 
been  agreed  that  he,  the  said  John  Sykes  BramhaU^  shall 
enter  into  this  bond  conditioned  as  herein-after  men- 
tioned. Now  the  condition  of  the  above-written  bond 
or  obligation  is  such,  that  if  the  said  marriage  between 
the  above  John  Sykes  BramhaU  and  EHza  Winter  shall 
take  effect,  and  that  if,  at  any  time  during  their  cover- 
ture, the  said  John  Sykes  BramhaU  shall  be  charged 
with  and  shall  be  liable  to  and  shall  pay  the  said  sum 
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of  2,000^  to  the  said  Peter  Wright  and  Henry  Stephen  1837. 
Winter^  or  the  survivor  of  them,  or  the  executors  and  •*— - 
administrators  of  such  survivor,  to  and  for  the  use  of  WaiaaT. 
the  said  Elizc^  or  in  case  the  same  shall  be  decided  or  ^^  ^^^  matter 
determined  to  be  only  a  debt  proveable  under  the  Beahhaix. 
estate  of  the  said  John  Syhes  BramhaU^  then  the  same 
sum  or  sums  of  money  so  to  be  received  and  gotten  shall 
be  paid  to  or  otherwise  applied  and  disposed  of  as  the 
said  Eliza  Winter^  notwithstanding  her  coverture,  shaU 
direct  and  appoint;  and  in  case  the  said  Eliza  shall 
happen  to  survive  her  intended  husband,  then  and  in 
such  case,  if  the  heirs,  executors,  or  administrators  of 
the  said  John  Sykes  BramhaU  do  and  shall,  within  the 
space  of  twelve  calendar  months  next  after  his  decease, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
Eliza  Winter  or  her  assigns  the  sum  of  2,000iL  of  lawful 
English  money,  upon  her  duly  releasing  all  dower  or 
thirds  at  the  common  law,  and  all  other  shar^  right, 
title,  interest,  and  claim  whatsoever  which  she  the  said 
EHza  Winter  shall  or  may  be  or  become  seised  of  or 
entitled  to  as  the  widow  of  the  said  John  Sykes  Bramhallf 
either  by  common  law  or  by  custom  or  otherwise^  of, 
in,  and  to  the  real  and  personal  estate  and  effects  of 
the  said  John  Sykes  BramhaU  (such  release  to  be  pre- 
pared at  the  expense  of  his  estate),  then  the  above- 
written  bond  or  obligation  to  be  void,  or  otherwise 
remain  in  full  force.^ 

The  lands,  &c.  conveyed  to  BramhaU  were  of  the 
value  of  about  SOOZi,  and  he,  in  addition,  received  on  his 
marriage  l,I50il  in  cash,  as  Eliza  Winter^s  fortune, 
together  with  other  personal  property  to  the  value  of  100/. 
The  marriage  was  solemnized*  In  January  1837  Winter^ 
on  behalf  of  himself  and  Wriyht,  gave  BramhaU  a  written 
notice^  by  which  they  demanded  of  him  forthwith  to  pay 
them  the  2,00021  to  be  applied  for  Eliza  BramhaUf  or 
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1887.       as  she  might  appoint.     BramhaU  was  then  unable  to 

•"""         pay  the  2,000?.,  being  in  fact,  as  it  now  appeared,  in- 

WuGm.      solvent.    The  trustees  threatened  proceedings  against 

In  the  matter  jjjjjj  jj^  ^j^^g^  jj^  jjj  jjq^  p^^y^  whereupon  he  gave  tlie 

Bramhall.  following  promissory  note: — **  Bristol,  January  dist 
1837.  On  demand  I  promise  to  pay  to  Peter  Wright 
and  Henry  Stqphen  Winter  two  thousand  pounds  for 
value  received.  (Signed)  J.  Sykes  BramhaU.**  In 
February  1837  a  fiat  was  issued  against  BramhaU^  and 
Winter  was  chosen  sole  assignee ;  and  on  account  of  his 
adverse  interest  as  such  assignee,  he  declined  to  concur 
in  this  petition.  In  April  a  proof  was  tendered  in  the 
names  of  Wright  and  Winter  for  2,000^,  which  the  Com- 
missioners rejected,  on  the  ground  that  the  bond  and 
promissory  note  did  not  create  a  debt  proveable« 

Mr.  Jn  Russell  for  the  petition :  —  Ex  parte  Shuie  (a), 
ex  parte  Meaghan  (A),  and  other  cases  of  that  class  (c), 
govern  the  present  case.  The  trustees  demanded  pay- 
ment in  January  1837,  when  the  bankrupt  was  unable 
to  pay ;  and  being  unable  to  pay  means  <^  insolvent," 
within  the  terms  of  the  bond. 

Mr.  Bethell  for  the  assignee : — It  is  admitted  that  the 
value  of  the  wife's  property  is  about  2,000/1  In  all  the 
decided  cases  the  bond  or  security  created  a  debt  before 
bankruptcy.  In  ex  parte  Shute  (a)  there  was  a  breach 
of  condition  before  bankruptcy.  In  this  case  there  is 
no  breach  of  condition  till  bankruptcy;  therefore^  at 
the  moment  of  bankruptcy  no  debt  was  proveable.  (d) 


(a)  Ex  parte  ShtOe,  Mont.  4r  (c)  See  1  IfonU  *  Jyr.  Phic 
BK.  385.  S.  C.  3  2>.  4  C.  1 .  tice  in  Bankrupcty,  1 79,  note  {t\ 

(b)  Ex  parte  Meaghan^  1  Sck,  where  the  caies  are  collected. 
4-  Lef.  179.  (rf)  IM.  206,  note  (/i> 
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Is  not  this  bond  a  fraud  on  the  bankrupt  laws  ?    The        1837. 

policy  of  which  laws   is,   equal   distribution   amongst        — — 

those  who  are  creditors  at  the  moment  of  the  act  of      Wbioh/ 

bankruptcy.     [The  Chief  Judge  :  —  The  bond  is  void  In  the  matter 

of 
if  and  when  the  bankrupt  pays  2,000/. ;  otherwise  to     Bramhall. 

stand  good ;  and  he  has  not  paid  2,0002.]     As  this  is 

not  a  single  bond,  we  must  look  at  the  condition,  of 

which  there  can  be  no  breach  till  after  bankruptcy. 

[The  Chief  Judge:  — The  bond  is  contingent,  1st,  on 

bankruptcy ;  2d,  on  survivorship  of  the  wife.] 

Mr.  J.  BusseU  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge:  —  Independently  of  the  bond, 
the  claim  is  founded  on  the  promissory  note,  which  is 
not  without  consideration,  as  the  settlement  itself 
declares  that  the  husband  acquires  the  property  of  the 
wife  in  consideration  of  his  giving  2,000/.  The  pro- 
perty being  the  wife's  places  this  case  out  of  the  reach 
of  those  decisions  where  a  proviso  similar  to  the  present 
was  declared  void,  as  contrary  to  the  spirit  of  the  bank- 
rupt laws.  The  language  of  the  bond  is  confused,  but 
its  object  is  to  secure  the  wife's  interest  in  the  event  of 
her  husband  being  in  pecuniary  diflBculties,  leaving  it 
to  the  discretion  of  the  trustees  when  to  make  the 
demand. 

Sir  John  Cross :  —  I  concur.  The  intent  of  the  parties 
was  to  create  a  present  debt.  The  wife  has  not  ever 
received  one  shilling. 

Sir  George  Rose: — I  concur.     A  direct  legal  debt  is 

created  by  the  penalty  of  this  bond,  but  attaches  to  a 

time,  which  renders  it  necessary  to  refer  to  the  condition. 

It  is  difficult  to  say  whether  the  bond  is  skilfully  or  care- 
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18ST.        lessly  drawn.     The  intent  appears  to  have  been,  that 

— ^         the  debt  should  not  be  enforced  till  bankruptcy. 
Ex  parte 

In  die  Inatter       ^^^  Curiam :  — Ordered  as  prayed.     Petitioner's  costs 
of  out  of  the  fund.     Assignees  costs  out  of  the  estate,  (a) 

BRAMHALt. 


C.  of  R. 

Nov.  13, 

1837. 

A  settlement 
having  been 
lost,  which 
dechved  the 
trusts  of  divi- 
dendfly  they 
were  paid  oyer 
to  the  parties 
without  a  re- 
ference, the 
fund  being  too 
small  to  bear 
the  expense. 


Ex  parte  HARRISON  and  others. — In  the  matter  of 

DORNFORD. 

IN  July  last  an  order  was  made  permitting  the  peti- 
tioners to  prove  for  1,500/L ;  but  the  Court  not  being 
satisfied  as  to  the  persons  who  were  the  cestuis  que  trusts^ 
the  dividends  were  ordered  to  be  reserved.  Tliis  was  a 
petition  to  be  paid  the  dividends. 

The  petition  stated,  that  in  1805  Mr.  Curtis  married 
Miss  Bridffey  and  that  by  their  marriage  settlement 
1,500/.  stock,  the  property  of  Miss  Bridffey  was  assigned 
to  Stephen  and  Dornford  (the  bankrupt)  as  trustees,  on 
trust,  subject  to  the  life  interest  of  Mr.  and  Mrs.  Curtis, 
in  favour  of  the  children  of  the  marriage;  and  in  de&ult 
of  such  issue,  in  trust  either  for  the  survivor  of  them 
(Mr.  and  Mrs.  Curtis),  or  else  for  her,  her  adminis- 
trators or  assigns,  or  in  some  other  such  manner,  so  as 
to  vest  the  same,  in  default  of  issue  of  the  marriage, 
absolutely  in  her ;  but  that  the  petitioners,  not  having 
the  settlement,  and  being  wholly  unable  to  obtain  any 
copy, — as  shown  in  the  petition,  —  were  unable  to  set 
forth  the  particular  trust  and  limitation  contained  therein. 
The  petition  then  stated  the  death  of  both  Mr.  and 
Mrs.  Curtis  without  issue,  and  of  the  co-trustee,  and 
the  will  of  Mrs.  Curtis  devising  her  interest  in  the 
1,5002.  The  petition  was  presented  by  the  adminis- 
tratrix of  Mrs.  Curtis^  and  her  devisees  of  the  1,500/. 


(a)  See  1  Mont,  S^  Ayr,  Practice  in  Bankruptcy,  170. 
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Mr.  O.  Anderdon  for  the  petition.  1837. 


Mr.  DeacoTit  for  the  assignees,  submitted  to  the  order      Ex  parte 

of  the  Court  Habhison 

and  others. 

Per  Curiam  ;  —  If  the  fund  were  not  so  small  there  '"  ^''^^  matter 

ought  to  be  a  reference  to  ascertain  whether  any  other     Dornfobd. 

parties  are  interested ;  but  the  fund  being  too  small  to 

bear  that  expense,  the  petitioners  may  take  an  order  for 

payment  to  them  of  the  dividends,  without  prejudice  to 

the  rights  of  any  other  persons. 


Ex  parte  SCOTT  and  others.  —  In  the  matter  of  C.  of  R. 

WESTERN.  ^w- 13» 

iVlR,  J.  RUSSELL^  for  the  respondent,  moved  for  se-  pf^^ctiee 


as  to 


CUrity  for  costs.  security  for 

*^  costs  where  the 

After  some  discussion  as  to  the  proper  order  to  make :  J^Jid"*"^ " 
Per  Curiam  :  —  It  appearing  on  the  face  of  the  peti- 
tion that  the  petitioners  are  in  Scotland,  beyond  the 
jurisdiction  of  this  Court,  and  the  application  being 
before  any  affidavit  filed  or  any  other  step  taken  by 
the  respondent,  take  an  ex  parte  order  to  stay  all  pro- 
ceedings in  the  matter  of  the  petition  till  the  petitioners 
give  security  for  costs. 


Ex  parte  BIGGS.  —  In  the  matter  of  THOMAS.  C.  of  R. 

Nov.  la, 

1  HIS  was  a  petition  by  the  assignee  to  annul  the  fiat        1837. 

_  ,  An  assignee 

for  want  of  a  petitioning  creditor's  debt,  which  was  who  has  a  suf- 
founded  on  a  bill  of  exchange  of  which  the  commis-  f^i^rt  the  fiat 
sioner  had   refused   the  proof  because   the  bill  was  ought  not  to 

.  .  .,,1  111  1  petition  to  annul 

fictitious.     All  the  property  on  the  balance  sheet  was  for  want  or  a 
45i,  and  the  bankrupt's  last  examination  was  adjourned  ^^itort^debt!^ 

sine  die.  wiUiout  praying 

_  ^   rt  for  a  new  fiat. 
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183T.  Mr.  BetheU  for  the  petition. 


Ex  parte  Mr.  Rogers  for  the  petitioning  creditor. 

Biggs. 
In  the  matter       Sir  George  Rose :  —  As  the  assignee  has  a  debt  suffi- 

Thomas.       cient  to  support  the  fiat,  he  ought  not  to  petition  to 

annul  without  asking  for  a  new  fiat,  and  that  all  proper 

proceedings  under  the  present  fiat  should  be  transferred 

thereto.    If  the  petitioning  creditor  wishes,  he  may  have 

a  reference  to  the  commissioner  to  review  the  petitioning 

creditor's  debt  with  regard  to  supporting  the  fiat,  or  the 

fiat  may  proceed,  if  he  will  indemnify  the  assignee. 

The  petitioning  creditor  did  not  avail  himself  of 
these  offers. 

Per  Curiam :  —  The  fiat  must  be  annulled  with  costs, 
with  liberty  to  the  assignee  or  any  other  creditor  to  take 
out  a  new  fiat 


C.  of  R.  ^*  jwirfe  WARD  and  another.  —  In  the  matter  of 

Nov.  18,  WESTWOOD. 

1837.        .--. 
The  pedtioniog  IVLR.  ^YjRTO^moved  for  leave  to  take  new  docket 

Lues  afiiu  upon  P^P^rs  into  the  secretary  of  bankrupts  oflSce,  and  to  amend 
aa insufficient     the  fiat  therefrom.     Ward  had   issued   the  fiat;   but 

debt  cannoty 

before  the  ex-  when  his  debt  was  examined  before  the  commissioners 
Sme*for  open!  1*  appeared  that  there  was  a  set  off,  reducing  it  below 
ing,  issue  a  new  IQQL     Ward  and  another  now  applied  to  take  in  new 

fiat)  m  conjiuic-  ^ 

tionwithan-      dockct  papers,   and  alter  the  fiat,  by  inserting  their 
^^'     names  as  petitioning  creditors  instead  of  Ward  alone. 

Per  Curiam :  —  There  is  no  precedent  for  what  is 
asked,  and  it  cannot  be  allowed.  The  time  for  opening 
the  fiat  must  expire,  and  then  it  will  be  of  course  at 
the  office  for  the  petitioners  to  annul  the  present  and 
issue  a  new  fiat. 
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Ex  parte  BRINTON.  —  In  the  matter  of  BROOM.        C.  of  R. 

^<w.  18, 

Mr.  SWANSTON  moved,  on  behalf  of  Mr.  Brinton,   ^    ]^^''-  ^ 

^     ^  ^    A  solicitor  who 

a  solicitor,  one  of  the  commissioners  named  in  this  fiat,  ^^  acted  as  a 
that  his  name  might  be  struck  out  of  the  fiat,  and  some  tm  after  the 
other  gentleman  substituted,  on  the  ground  that  the  as-  d'^^^g^^n 
signees  were  desirous  he  should  act  as  solicitor  to  the  ^^  ^^^  ^^ 
fiat^  which  he  preferred  to  being  commissioner.  out,  to  enable 

him  to  act  as 
solicitor  to  the 

Per  Curiam :  —  The  application  cannot  be  acceded  to.  wngne*- 


Ex  parte  THORP.  —  In  the  matter  of  LEES.  C.  of  R. 

Nov.  18, 21, 

JL  HORP  issued  a  fiat  afi^inst  Lees,  which  was  not        ^  ^) 

1837. 
opened  in  time  (a),  as  he  was  unable  to  prove  an  act  of  __ 

Where  there  are 

bankruptcy  anterior  to  the  date  of  the  fiat,  though  he  competing 
could  posterior  thereto.     He  thereupon  applied  to  the  (^^rt  wiu  not 
Ck>urt  for  leave  to  issue  a  new  fiat,  which  was  allowed,  '^^^^'^^  "^less 

the  office  re- 
but without  prejudice  to  the  right  of  any  other  creditor  fuses  to  issue  a 

1  .i^  i^»  I*   ^  fiat,  or  refers 

who  nught  apply  to  issue  a  fiat  the  parties  to 

On  the  17th  of  November  one  Kershaw  took  in  docket  ****  ^"'*- 
papers  under  this  saving,  and  on  the  18th  Thorp  applied 
to  strike  a  docket,  which  the  office  would  not  allow  him 
to  do^  on  account  of  the  docket  already  struck  by 


(a)  **  I  do  order^  that  any  com-  which  shall  be  sued  out  and  not 

mission  of  bankrapt  to  be  ex-  to  be  executed  in  the  city  of 

ecuted  in  the  city  of  London  London  shall  be  supersedeable 

shall  be  supefBedeable  for  want  for  want  of  prosecution  at  the 

of  prosecution  at  the  expiration  expiration  of  twenty- eight  days^ 

of  fourteen  days,  and  not  sooner^  and  not  sooner,  after  the  date 

after   the    date    thereof;    and  thereof." — Lord  Xro^g^&orotfgVs 

that  any  commisBion  of  bankrupt  order,  June  86,  1799. 
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1837.       Kershaw;  but   the  officer  conceived  that  the  docket 

'  papers  of  Kershaw  were  defective  on  account  of  the  onus- 

Thobp.       sion  of  a  few  words,  especially  the  word  "is"  before 

In  the  matter  cc  j^g^iy  ^nd  truly  indebted''  in  the  affidavit  of  the  peli- 

Lees.        tioning  creditor's  debt. 

Mr.  Bacon,  for  Thorp,  now  moved  that  a  fiat  might 
issue  to  him,  because,  Kershaufs  docket  papers  being 
defective,  it  was  the  same  as  if  none  were  in  the  offioei, 
in  which  case  77^;;?  would  be  entitled  to  strike  a 
docket  as  of  course.  But  the  office  will  not  issue  any 
fiat  whatever :  not  to  Thorp,  because  the  docket  papers 
of  KershwjD  were  in  the  office ;  nor  to  Kersliaw^  on  account 
of  his  defective  affidavit  But  as  the  docket  of  Thorp  b 
the  first  regular  one  in  the  office  he  is  entitled  to  his 
fiat.  Ex  parte  Stacker,  (a)  In  Meeks  v.  Graneman  (b)  it 
was  held,  that  an  affiklavit  of  debt  to  hold  to  bail  was 
bad,  because  the  word  "in"  was  inserted  instead  of 
« is  "indebted. 

Sir  George  Rose :  —  Is  not  the  omission  of  the  word 
"is"  a  verbal  inaccuracy;  an  omission  of  a  clerk  in 
filling  up  the  printed  form  ? 

Mr.  Swanstan  for  Kershaw  :  —  If  the  affidavit  be  bad, 
we  ask  leave  to  file  a  new  affidavit,  and  to  take  the  inti- 
mation of  the  Court  that  our  fiat  should  issue. 

Per  Curiam :  •—  If  Kershaw  files  a  proper  affidavit  on 
or  before  Tuesday  the  21st,  on  which  day  the  time  for 
opening  his  fiat  expires,  let  the  fiat  issue  to  him ;  give 
liberty  to  receive  Thorpe  docket  papers  at  the  office; 

(fl)  Ex  parte  Stoeker,  1  Gi.  ^  J.  249. 
(b)  Recks  V.  Groneman,  2  WUs,  224, 
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and  give  him  a  priority  over  any  new  docket,  in  case        1837. 
KenhcBU)  does  not  file  his  affidavit  

E*  parte 
Tho&f. 
This  day  Mr.  Bacon  again  moved  that  the  fiat  might  In  the  matter 

issue  to  Tlwrp.     Kershaw  had  taken  in  a  new  affidavit ;         hsxa, 

but  it  now  appeared  that  his  bond  was  in  many  respects      ^^^i;.  21. 

so  inaccurate  that  the  office  would  not  issue  the  fiat 

to  him. 

Tlie  Chief  Judge:  —  Then  as  the  time  for  taking 
out  Kershaw^s  fiat  expires  to-day,  if  it  be  not  taken  out 
the  office  will  issue  one  to  Thorp  as  of  course. 

Mr.  Beacon :  —  Not  exactly.  When  more  than  one 
docket  is  entered  at  the  secretary  of  bankrupts  that 
officer  will  not  take  upon  himself  to  decide  which  is 
best.  He  would  do  so  if  two  dockets  were  tendered,  and 
one  was  irr^ular.  The  office  will  not  issue  a  fiat  to 
KerdwxD  on  account  of  the  irregularity  in  his  bond. 

The  Chief  Judge  :  —  Is  it  usual,  when  the  office 
is  about  to  issue  a  fiat,  to  come  here  for  a  prohibition  ? 
If  the  Lord  Chancellor  is  not  satisfied,  are  we  to  say  it 
shall  or  shall  not  issue?  It  seems  to  me  that  there 
is  not  enough  in  the  alleged  informality  of  the  bond 
to  prevent  issuing  a  fiat  thereon ;  but  the  other  point 
to  which  I  refer  is  conclusive. 

Sir  George  Rose :  —  The  Court  never  interferes 
between  the  secretary  of  bankrupts  and  docket  papers 
unless  the  office  refers  the  parties  here  by  refusing  to 
issue  a  fiat 

Mr.  Bacon  said,  the  Chancellor  had  interfered  under 
similar  circumstances  in  ex  parte  Prosser.  (a) 

(a)  Eje  parte  Proucr,  MS. 
D  D  4 
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183T«  Sir  George  Rose :  —  Was  there  not  some  competition 

—^        in  that  case ;  and  did  not  the  office  decline  to  issue  a 

JSjt  parte  ^ 

Thorp.       ^At  to  either  of  the  applicants  ? 
In  the  matter 
of 
Less.  Mr.  Bacon  here  read  an  affidavit,  that  the  real  name  of 

Leeswss  Aaron  Lees;  whereas  he  is  described  in  Kershaufs 

docket  papers  as  John  Lees  and  Son,  which  is  the  name 

he  trades    by.     Thorjf%  docket    papers    are    against 

"  Aaron  Leesy  trading  as  John  Lees  and  Son." 

The  Chief  Judge  :  —  That  raises  a  case  of  misde- 
scription, on  which  Thorp  may  apply  to  annul  the  fiat 
of  Kershaw.  This  is  not  the  ordinary  case  of  compe- 
tition where  two  creditors  come  before  the  Court  in  the 
same  situation ;  Thorp  is  not  referred  here  by  the  secre- 
tary of  bankrupts. 

Sir  John  Cross:  —  It  did  before  seem  to  me  that 
Thorp  was  entitled  to  proceed ;  but  there  is  nothing  new 
to  entide  him,  therefore  I  concur. 

Per  Curiam : —  No  order  on  this  motion. 

Mr.  StDonston  asked  his  costs. 

Per  Curiam  :  —  No  order  as  to  costs. 

Nov.  22.  ^^*  Ayrton  for  Kershaw  now  moved  that  a  fiat  should 

issue  to  him.  The  clerk  of  the  secretary  of  bankrupts 
had  received  a  formal  notice  from  Thorp  not  to  issue 
the  fiat  to  Kershawy  because  the  bond  and  affidavit  were 
not  satisfactory;  the  clerk  thereon  referred  Kershaw  to 
the  secretary  of  bankrupts  himself,  who  thought  Ker-^ 
shauT^s  papers  so  far  irregular  that  he  would  not  issue  the 
fiat  thereon,  but  he  referred  the  parties  to  this  Court, 
and  in  the  meantime  received  Thorpes  docket  papers. 
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Mr.  Bacon^  contrd.  1837. 

Sir  John  Cross :  —  The  Court  will  not  make  any       Thorp.* 
order,  but  will  leave  the  o£Bcer  to  act  as  he  pleases.  ^^  ^^  matter 

Less. 
The  Chief  Judge  was  absent 

The  officer  subsequently  issued  the  fiat  to  Thorp. 


Ex  parte  WARD.  —  In  the  matter  of  WARD.  C.  of  R. 

IN  18)3  a  fiat  issued  against    JVardj   under  which        1897. 
assignees  were  chosen,  and  all  the  creditors  were  paid  ^^j^^I^ 
20«.  in  the  pound ;  but  the  bankrupt  had  not  obtained  buknipt  to 

.  .  .  .  annul  the  fiat 

his  certificate.     This  was  a  petition  by  the  bankrupt  to  inued  twenty- 
annul  the  fiat.  'Z^'^. 

in  the  pound  is 
pudy  but  the 

Mr.  Swantton  for  the  petition :«- This  petition  is  creditors  cannot 
presented  on  account  of  an  objection  taken  by  a  con-  ^  consen^**^ 
veyancer,  Mr.  Ward  being  about  to  sell  part  of  his  real 
estates.  He  could  have  procured  his  certificate,  but  all 
the  creditors  having  been  paid  30«.  in  the  pound  the 
commission  was  coiisxAereAftmctus  officio.  The  petition 
is  not  served  on  any  person,  as  the  three  quorum  com- 
missioners, the  assignees,  and  most  of  the  creditors  are 
dead.  Advertisements  have  been  inserted  for  creditors 
to  come  in,  but  there  are  none.  The  proceedings  have 
been  handed  over  to  the  bankrupt  by  the  solicitor  to 
the  assignees. 

Per  Curiam:  —  The  Court  cannot  annul  this  com- 
mission, on  the  application  of  an  uncertificated  bank- 
rupt, after  the  length  of  time,  on  an  ex  parte  application. 
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It  may  be  done  with  conflent  of  creditors,  to  procure 
which  a  renewed  fiat  may  issue ;  or  the  heirs  of  the 

assignees  may  be  traced ;  or  the  debts  all  expunged,  on 

lo  the^matter  ^^^  ground  of  the  debts  having  been  paid  in  full     At 
Wabo.       present  the  Court  cannot  interfere  to  annul. 


1837. 


£x  parte 
Wa»d. 


Court 
OF  Ex- 
chequer. 
Nov.  22, 
1837. 

Qtutrtf  as  to  the 
yalidity  of  a 
third  fiat  where 
1 5s.  ill  the 
pound  has  not 
been  paid  under 
a  second  oom- 
xnission  or  fiat. 

llie  Court  will 
not  interfere 
cm  motion 
to  discharge  a 
certificated 
bankrupt  who 
has  been  ar- 
rested and  has 
given  bail ; 
aecib,  if  in 
custody. 


SUMMERS  V.  JONES. 

1  HE  defendant  was  a  certificated  bankrupt,  who  had 
been  arrested  for  a  debt  proveable  under  the  fiat  He 
applied  by  motion  (a)  before  Mr.  Baron  Jldersan  at 
Chambers  to  be  discharged,  (b)  The  motion  was  opposed, 
on  the  ground  that  it  was  a  certificate  under  a  third 
fiat,  which  was  void  at  law,  the  bankrupt  not  having 
paid  lbs,  in  the  pound  under  a  second  fiat  or  commis- 


(a)  See  1  Montagu  und  Aj^rton^s 
Practice  in  Bankruptcy,  p.  358. 

(b)  '*  That  any  bankrupt  who 
shall,  afler  his  certificate  shall 
have  been  allowed,  be  arrested,  or 
have  any  action  brought  against 
him  for  any  debt,  claim,  or  de- 
mand hereby  made  proveable 
under  the  commission  against 
such  bankrupt,  shall  be  dis- 
chai^ged  upon  conmon  bail,  and 
may  plead  in  general  that  the 
cause  of  action  accrued  before 
he  became  bankrupt,  and  may 
give  this  act  and  the  special  mat- 
ter in  evidence ;  and  such  bank- 
rupt's certificate,  and  the  allow- 
ance thereof,  shall  be  sufficient 
evidence  of  the  trading,  bank- 
ruptcy, commission,    and  other 


proceedings  precedent  to  the 
obtaining  such  certificate;  and 
if  any  such  bankrupt  shall  be 
taken  in  execution  or  detained 
in  prison  for  sncb  debt,  cbdm, 
or  demand,  where  judgment  has 
been  obtained  before  the  aliov- 
ance  of  his  certificate,  it  shall  be 
lawful  for  any  judge  of  the  court 
wherein  judgment  has  been  so 
obtained,  on  such  bankrupt's  pro- 
ducing his  certfficate,  to  order 
any  officer  who  shall  have  snch 
bankrupt  in  custody,  by  virtue 
of  such  execution,  to  dischaige 
such  bankrupt,  without  exacting 
any  fee;  and  such  officer  shall 
be  hereby  indemnified  for  so 
doing."    6  Geo.  4.  c.  16.  s.186. 
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were  cited,  (c) 
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sion ;  and  TiU  v.  JVUstm  (a)  and  Nelmn  v.  Cherril  {b)      Suxhebs. 

V. 

J0NE8. 


Mr.  Baron  Alderson  said,  diat  he  considered  the  law 
upon  this  subject  to  have  been  mistaken,  and  in  some 
late  case  to  have  been  rectified ;  and  that  it  appeared  to 
him  the  bankrupt  was  entitled  to  his  discharge ;  but  his 
Lordship  desired  the  matter  to  be  mentioned  in  full 
Court  The  defendant  then  gave  bail- 
Mr.  Motitoffu  and  Mr.  Richards  now  moved  that  the 
bail  bond  might  be  cancelled. 

Mr.  CressweUy  cantrd  :  —  The  Court  will  not  interfere 
on  motion,  as  it  has  been  decided  in  a  series  of  cases, 
in  the  King's  Bench,  Conmion  Fleas,  and  Exchequer, 
that  the  commission  is  void ;  and  as  the  bankrupt  is  not 
in  custody  the  Court  will  not  on  motion  act  upon  the 
supposition  that  these  decisions  are  mistaken  law. 

Per  Curiam :  -*-  Assuming  that  these  decisions  are 
mistaken  law,  which  for  the  purpose  of  this  argument 
may  be  assumed,  the  question  ought,  if  possible^  to  be 
raised  upon  the  record,  and  we  ought  not,  unless  com- 
pelled, to  decide  on  motion.  If  the  bankrupt  were  in 
€u:tual  custody  we  might  be  so  compelled;  but  as  he 
has  given  bail  to  the  sheriff  it  will  not  be  proper  for  us 
now  to  interfere. 

Mr.  Baron  Parke  added,  that  upon  the  question 
itself  he  had  formed  an  opinion,  which  at  some  future 


(a)  Till  v.  Wilson,  7  Bam,  ^        (c)  See  other  cases,  1  Montagu 
Ores.  684.  $  AyrUm*s   Practice   in   Bank- 
et) Nelson  v.  Cherrily  7  Bing,  ruptcy,  497,  note  (a);  and  509, 
663.   S.  C.  1  Moo.  4r  Sc.  459.  notes  (q)  to  («> 
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SuMMBu  time  he  should  be  called  upon  to  declare ;  but  that  he 

J0KE8.  availed  himself  of  this  opportunity  to  say  that  he  had 

QwBre,  as  to  the  often  thought  of  his  judgment  in  Fowler  and  Cotter  (a), 

^F^S^)  Qw-  *"^  entertained  considerable  doubt  of  its  correctness. — 

*^'  («)  See  the  appendix  to  these  reports. 

Motion  dismissed,  without  costs. 


C.  of  R.      Ex  parte  PLOWDEN  and  another.  —  In  the  matter  of 

Jme  10,  BISHTON  and  others. 

rloVm  18 

fir  2^  1  HIS  was  a  petition  by  two  separate  creditors  of 
A  B  d  c  •^^®^'*^*^  ^^^  ^f  ^®  bankrupts,  praying  for  a  contribu- 
bfdog  partners,  tion  from  the  estate  of  Bishtony  another  of  the  bankrupts, 
row  10,0002:  for  ^^^^  bankrupts,  Bishtofiy  JeOicarsej  KempsoUf  and 
^^^?J™^^^  CaUwn^  carried  on  business  in  partnership,  under  a  deed 
their  separate  of  partnership  dated  in  1833,  up  to  the  time  a  joint 
firm  became  fiat  issued  against  them,  which  was  in  April  1835.  By 
wa^wSoliy  ^*  *^®  ^^^  *'  ^^  agreed  amongst  other  things  that  each 
insoiTeiit,  and  of  the  partners  should  advance  4,0002L  as  his  capital, 
estate  pays  more  Bishton  did  not  advance  any  thing,  but  became  in- 
^e'd^  debted  to  the  firm ;  CaUum  advanced  his  share,  4,00021, 
Hdd,  A.'a         and  no  more :  Jdltcorse  advanced  9,068Zi :  and  Kenwson 

estate  has  a  ^  '  ^ 

claim  to  oon-  advanced  6,8352.  in  cash,  and  mortgaged  certain  copy- 
J/^^aT  *^old  estotes  as  a  security  for  3,000i  advanced  by 
difierence  be-      M essrs.  Bates  and  Robins  to  the  partnership,  which  waft 

tween  what^.'s        .,      ^ 

estate  sells  for  paid  olF  since  the  bankruptcy  out  of  the  produce  of 
^tof  iOyW)o£.  <!^^n  copyhold  estates  sold  under  the  fiat.    Bishton 

and  JeUicorse  were  parties  to  the  mortgage  to  Messrs. 
Bates  and  Robins.  In  February  1835  it  was  agreed 
that  the  partnership  property,  consisting  of  the  Cappon- 
feUd  Ironworks,  should  be  sold,  and  the  produce  applied 


(fl)  Fowler  v.  Cotter^  10  Bam.  ^  Cret.  453. 
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in  payment  of  the  partnership  debts ;  and  that  CaUum        1837. 
should  retire  with  the  loss  of  the  4,000/.;  and  that        — 

Ejc  parte 

Bishton,   Jellicarse,   and  Kempson  should    pay   off  the      Plowden 
residue  of  the  partnership  debts  out  of  their  funds.  f  ""i^^^'^iter 

The  Capponfeild  Ironworks  were  accordingly  sold  in  of 

18359  and  the  produce  applied  in  payment  of  the  part-     and^othen. 
nership   debts;   and  Bishtan,   JeUicarse^   and   Kempson 
applied  to  Messrs.  Holyoake  and  Co.  to  advance  them 
10,0002.  to  pay  off  the  remaining  partnership  debts, 
who  agreed  to  discount  bills  drawn  in  the  joint  names 
of  Bishtanj  Jellicarse^  and  Kempson  for  10,000/.,  on  a 
mortgage  of  certain  estates  belonging  to  JeUicorse  and 
Kempson  respectively.      By  an  indenture,  dated  the 
13tfa  of  April  1835,  JeUicorse  mortgaged  certain  of  his 
estates,  and  Kempson  mortgaged  certain  of  his  estates,  to 
Messrs.  Holyoake  and  Co.,  to  secure  all  sums  due  or  to 
become  due  from  JeUicorse  and  Kempson  to  Messrs. 
Holyoahe  and  Co.  The  mortgage  deed  contained  powers 
of  sale,  providing  that  the  two  estates  should  be  sold  at 
separate  prices,  and  not  to  be  included  in  one  entire  price ; 
and  Messrs.  Holyoake  and  Co.  were  to  hold  the  monies 
arising  from  the  sales  on  the  usual  trusts,  to  pay  them- 
selves, and  to  pay  over  any  surplus  to  the  mortgagors. 
The  sums  advanced  by  Messrs.  Holyoahe  and  Co.  were, 
by  discounting  bills,  on  which  Bishtonj  JeUicorse^  and 
Kempson  were  jointly  liable,  and  the  proceeds  of  which 
they  carried  to  the  credit  of  the  partnership.     The 
whole  10,000/.  was  due  to  Messrs.  Holyoahe  and  Co. 
from  Bishtonj  JeUicorse^  and  Kempson^  when   the  fiat 
issued.     The  estate  of  JeUicorse  comprised  in  the  mort« 
gage  was  sold  by  auction  for  23,000/.     This  sale  was 
afterwards  adopted  by  the  assignees,  with  the  consent  of 
the  creditors  and  of  the  commissioners,  and  8^690/. 
being  the  clear  surplus  after  payment  of  prior  rnort^ 
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1837.        gagesy  and  the  expenses  of  the  sale,  was  paid  by  the 

'  purchaser  to  Holyoahe  and  Co.,  in  reduction  of  their 

Plowden      mortgage  debt,  without  prejudice^  however,  to  a  claim 

f"di*"^^**^*   made  by  the  purchaser  to  be  repaid  159/.  for  compen* 

of  sation  in  consequence  of  not  being  admitted  into  the 

and^U^ra.    Possession  of  the  estate  at  the  time  stipulated  by  the 

conditions  of  sale,  with  which  the  vendors  were  unable 

to  comply,  no  notice  having  been  given  to  the  tenant 

in  possession  to  quit  the  premises  at  the  time  named  in 

the  condition  of  sale.     The  assignees  considered  the 

1592.  to  be  a  reasonable  compensation,  but  were  advised 

that  they  could  not  safely  authorize  Messrs.  Holyoahe 

and  Co.  to  repay  it,  without  the  sanction  of  the  Court 

Kempson^s  estate  was  sold  by  order  of  the  commissioners, 

and  produced  4,400/.,   and  1,628/.,  part  thereof,  was 

paid  to  Messrs.  Holyoahe  and  Co.,  in  satisfaction  of  the 

residue  of  their  mortgage  debt  and  interest,  leaving  a 

balance  of  2,771/.  in  the  hands  of  the  assignees. 

The  petitioners  were  separate  creditors  of  JeBieorstj 
and  presented  a  petition,  praying,  that  it  appearing  that 
the  sums  advanced  by  Jellioorse  to  the  partnership,  and 
applied  in  payment  of  its  debts,  amounted  to  8,46diL,  his 
separate  estate  was  entitled  to  contribution  from  the 
separate  estate  of  Kempson  to  the  extent  of  ^647L ;  and 
praying  that  it  might  be  declared,  that  it  appearing  that 
8,690/.  had  been  paid  out  of  the  produce  of  the  estates 
of  JelHcorse  comprised  in  the  mortgage  to  Messrs. 
Holyoahe  and  Co.  towards  the  discharge  of  the  principal 
and  interest  due  thereon,  and  that  1,628/.  only  had 
been  paid  out  of  the  produce  of  the  estates  of  Kempaonj 
the  estate  of  JetUcorse  was  entitled  to  receive  2,771/1, 
being  the  residue  of  the  produce  of  the  estates  of 
Kempson  comprised  in  the  mortgage  in  part  payment  of 
the  4,647/.;  and  that  the  assignees  might  carry  over 


CASES  IN  BANKRUPTCY.  406 

the  2,771/.  to  the  credit  of  the  separate  estate  of  JeUp-        183T. 

corscy  and  out  of  which  the  assignees  might  repay  the        

purchaser  the  1591  Pu)wmn 

and  another. 
_  _  In  the  matter 

Mr.  Be&eU  for  the  petition :  —  The  right  of  the  estate  of 

of  Jellicorse  to  contribution  from  the  estate  of  Kempson  is  ^d  otbcw. 
dear,  and  founded  upon  a  doctrine  recognized  in 
ex  parte  Moore  (a),  where  Lord  Eldon  says  (ft),  "  I  am 
inclined,  therefore,  to  agree  with  the  case  supposed  by 
Mr.  Montagu,  that  if  A.^  A,  and  C.  are  partners,  and 
there  is  a  deficiency  of  30,000/.,  and  that  if  C.  be  wholly 
insolvent,  J.,  paying  the  whole  of  such  deficiency,  is 
entitled  to  prove  15,000/.  against  A,  B.  having  the 
the  benefit  of  proof  for  5,000/.  against  C  I  take  it  to 
be  dear,  that  if  A»  have  two  partners,  and  he  pay  more 
than  his  share,  and  one  of  his  partners  is  insolvent,  that 
insolvency  is  a  mischief  in  which  the  other  partner  must 
partake,  as  well  as  he  who  seeks  to  prove.  His  equitable 
right  to  prove  would  depend  upon  this, — that  if  the  - 
accounts  of  the  partnership  were  taken  at  that  time^  and 
he  paid  the  partnership  claims  at  the  moment,  there 
can  be  no  doubt  how  the  case  would  be  if  they  were 
all  solvent;  but  supposing  that  one  is  insolvent,  or  runs 
away,  then  it  is  equally  clear  that  the  other  two  must 
share  the  loss  between  them."  In  this  case  Bishton  is 
wholly  insolvent,  and  therefore  Kewpson  must  contribute 
to  the  loss  which  JeUicone  has  sustained,  in  part  pay- 
ment of  which  the  2,77  R  must  be  applied. 

Mr.  Swangtan  for  the  separate  creditors  of  Kempson :  — 
The  separate  creditors  of  Kempson  are  entitled  to  his 
estate  as  it  stood  at  the  moment  of  bankruptcy,  and 

(fl)  Ex  parte  Moore^  2  OL  ^J*\  66* 
{h)  Page  173. 
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1837.  cannot  be  affected  by  any  rights,  legal  or  equitable, 

"  which  arise  after  the  bankruptcy.     If  there  be  any 

Plowdbk  equity  in  favour  of  JeUicarsffs  estate,  it  is  not  available 

and  another,  ^jjj  there  is  a  surplus  of  the  estate  of  Kempson;  and 
In  the  matter  '^  *^ 

of  then  it  would  only  be  to  one  third ;  not  one  half. 

618HTON 


and  others. 


Mr.  Deacon  appeared  for  the  assignees,  and  submitted 
to  the  order  of  the  Court 


Nov.  18.  This  day  the  Court  desired  to  be  informed  whether 

there  were  any  unsatisfied  joint  creditors  of  the  firm. 

Nov*  23.  This  day  the  petition  stood  for  judgment. 

Mr.  Deacon  stated,  that  inquiries  had  been  made  by 
the  assignees,  and  that  it  did  not  appear  there  were  any 
unsatisfied  joint  creditors. 

The  Chief  Judge,  after  stating  the  fects  of  the  case 
and  the  prayer  of  the  petition,  said,  —  It  seems  that  a 
treaty  was  entered  into  for  the  sale  of  the  estate  to 
Jellicorte  before  the  bankruptcy,  but  the  sale  was  not 
completed  till  afterwards.  From  the  circumstances 
stated  in  the  petition,  it  appears  that  the  respective 
estates  of  JeUicorse  and  Kempson  were  to  stand  as  a 
security  for  the  whole  sum  advanced  by  Hclyoake  and 
Co.  to  the  partnership  firm  of  Bishton^  JeUicorse^  and 
Kempson;  then,  as  the  estate  of  Jetticorse  has  paid  off 
more  than  a  half  of  the  amount  of  the  advances  made 
by  Holyoahe  and  Co.,  it  is  clear  that  if  there  had  been 
no  bankruptcy  the  estate  of  JelKcorse  would  have  been 
entitled  to  be  recouped  out  of  Kempson*s  estate  the 
excess  of  the  moiety  of  the  debt  due  to  Holyoahe  and  Co. 
It  appears  that  KempsovC^  estate  did  not  sell  for  any 
thing  like  the  moiety  of  this  debt,  and  that  there  is 
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now  a  balance  of  the  proceeds  of  his  estate  to  the  1837. 
amount  of  2,77 It  in  the  hands  of  the  assignees,  subject  — 
to  any  equities  binding  the  estate  of  KempsojL     The       Plovdbn 

Court  therefore  think  that  the  amount  of  this  sum  ouffht    ^"^  another. 

^       In  the  matter 

to  be  transferred  to  the  separate  estate  of  JeUicone^  of 

subject  to  the  claim  of  the  purchaser  of  JeUicors^^  and^otfc^w. 
estate  to  the  159/*  as  a  compensation  for  not  being  ad- 
mitted into  the  possession  of  the  estate  at  the  time 
stipulated  by  the  conditions  of  sale.  If  there  were  any 
joint  creditors  unpaid,  that  might  affect  the  equity  of 
JdEcone ;  but  the  Court  applied  to  tlie  assignees,  who 
state  their  conviction  that  there  are  none ;  which  is  so 
highly  probable  as  almost  to  amount  to  demonstration. 

Sir  John  Cross :  — -I  am  of  the  same  opinion.  There 
being  joint  debtors  is  not  a  material  fact.  The  rights 
of  the  parties  are  not  altered  by  bankruptcy.  The  fiicts 
therefore  are  simply  these:  two  co-debtors  give  mort^iges 
as  security  on  their  several  estates;  as  one  failed  to 
make  good  the  sum  secured,  the  other  has  made  up  the 
difference,  whereas  the  amount  should  be  charged 
equally  on  the  two  estates.  I  am  of  opinion,  for  the 
reasons  stated  by  the  Chief  Judge,  that  as  the  assignees 
have  2,771/.  in  their  hands,  the  separate  creditors  of 
JeOicorse  are  entitled  to  that  sum,  afler  which  his  estate 
will  have  paid  1,000/.  more  than  Kempson*s :  therefore 
the  whole  2,7712.,  subject  to  the  claim  for  159Z.,  should 
be  pdd  over  to  the  separate  estate  of  Jellicorse, 

Sir  George  Rose  concurred. 

Per  Curiam :  —  The  costs  of  all  parties  out  of  the 
2,771/.;  then  the  159L  to  be  paid  to  the  purchaser,  and 
the  balance  to  be  transferred  to  the  separate  estate  of 
Jellicorse, 

Vol.  III.  E  E 
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Ex  parU  WILLIAM  BAILEY  the  elder,  —  In  the 
C.ofR.  ^tter  of  WILLIAM  BAILEY  the  elder  and 
^'83??'  WILLIAM  BAILEY  the  younger. 

A  bankniprt      ThIS  was  a  petition  by  the  bankrupt  WC  Bailey  the 

last  cuiouiation  ^  •'  r      j  i^ 

was  adjourned     elder  to  be  discharged  from  an  arrest  tor  debt* 
^^t^oT*  "^       In  October  1836  a  joint  fiat  issued  against  the  bank- 
giyen:  then  a  »j^    g^  ^f  December  1836  was  the  meeting 

new  day  was         *  «!'•*»•  ■•  .  t 

appointed  for  for  the  last  examination  of  the  bankrupts,  which  was 
whkhX'lIu'"'  adjourned  to  the  23d  of  the  same  month;  on  which 
**rotSion  ™  ^y  *®  commissioner  adjourned  the  last  meeting  sine 
given :  then  he  ^^^  without  any  indorsement  on  the  summons  giving 

was  arrested  for 

debt,  after  protection  from  arrest. 

t'l^dti  tob^  On  the  9th  of  June  1837  the  commissioner,  on  the 

further  ex-         application  of  the  bankrupt,  appomted  the  23d  of  that 

amined,  when         ^^  ij  i.»i* 

a  protection  was  month  for  the  bankrupu  to  attend  luid  pass  their  laat 
Srt^ti^^  to  examinations ;  of  which  notice  was  given  to  the  peti- 
be  discharged      ^Joner,  and  was  advertised  in  the  Gazette.     The  peti- 

from  the  arrest.  '  •  j        i^ 

tioner  stated  that  when  the  commissioner  made  the 
appointment  on  the  9th  of  June  1837,  be  omitted  to  apply 
for  an  indorsement  of  protection.  On  the  19th  of  June 
1837  the  petitioner  was  arrested  in  an  action  for  debt: 
he  put  in  bail  for  lOOt  On  the  23d  of  June  1837  he 
attended  the  commissioner  and  was  examined,  and  the 
examination  was  adjourned  to  the  5th  of  July,  on  which 
day  the  examination  was  adjourned  to  the  12th  day  of 
July,  and  afterwards  further  adjourned  to  the  6th  of 
November :  on  each  of  which  occasions  the  usual  pro- 
tection was  indorsed. 

On  the  24th  of  June  the  petitioner  procured  a  summons 
for  the  attorney  of  the  plaintiff  to  attend  one  of  the 
barons  of  the  Exchequer  at  chambers  on  the  26tb  of 
June,  to  show  cause  why  the  bail  bond  should  not  be  de- 
livered up  to  be  cancelled.  Mr.  Baron  Gurney  refused 
to  interfere,  on  the  ground  that  the  petitioner  could  not 
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produce  the  commissioner's  protection  when  arrested,        1837. 
but  ordered  that  the  petitioner  should  have  five  days  to  - 

put  in  special  bail,  on  paying  the  costs  of  the  proceeding.       Bailby. 
The  petitioner  afterwards  put  in  special  bail,  and  the  '"  ^®  matter 
plaintiff  declared  In  the  action.     This  was  a  petition,        Bailey 
submitting  that  on  the  19th  of  June  1837  the  petitioner    "^  «not*«'- 
was  privileged  from  arrest  for  debt,  and  praying  that 
the  plaintiff  in  the  action  should  be  ordered  to  discharge 
the  petitioner  from  the  arrest  and  the  proceedings  sub* 
sequent  thereto,  or  else  to  procure  or  consent  to  an 
exoneretur  being  entered  on  the  bail-piece  in  the  action, 
in  order  to  the  petitioner  being  discharged. 

Mr.  Swatutott  and  Mr.  Teed  for  the  petition :  —  The 
6  Greo.  4.  c.  16.  sect.  117.  enacts,  that  the  bankrupt  shall 
be  free  from  arrest  or  imprisonment  in  coming  to  sur- 
render, and  after  such  surrender  during  the  forty-two 
days  given  to  finish  his  examination,  <^  and  suchjurther 
time  as  shall  be  allowed  him  for  finishing  his  examina- 
tion" (a) ;  and  then  section  118  enacts,  that  it  shall  be 

(a)  *'  And  be  it  enacted,  that  hands  of  the  comniissioners  to 
the  bankrupt  shall  be  free  from  the  officer  who  shall  arrest  him, 
arrest  or  imprisonment  by  any  and  giving  such  officer  a  copy 
creditor  in  coming  to  surrender,  thereof,  be  immediately  dis- 
and  after  such  surrender  during  charged;  and  if  any  officer  shall 
the  said  forty-two  days,  and  such  detain  any  such  bankrupt  after 
further  time  as  shall  be  allowed  he  shall  have  shown  such  sum- 
him  for  finishing  his  examina-  mons  to  him  so  signed  as  afore- 
tion,  provided  he  was  not  in  said,  such  officer  shall  forfeit  to 
custody  at  the  time  of  such  sur-  such  bankrupt  for  his  own  use 
render;  and  if  such  bankrupt  the  sum  of  five  pounds  for  erery 
shall  be  arrested  for  debt  or  on  day  he  shall  detain  such  bank- 
any  escape  warrant  in  coming  to  rupt,  to  be  recovered  by  action 
surrender,  or  shall  after  his  sur-  of  debt  in  any  court  of  record 
render  be  so  arrested  within  the  at  Westminster,  in  the  name  of 
time  aforesaid,  he  shall,  on  pro-  such  bankrupt,  with  full  costs  of 
ducing  the  summons  under  the  suit .''—6  Geo.  4.  c.  16.  8«117. 

£  E   2 
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1837. 

JSx  parte 

Bailey. 

In  the  matter 

of 

Bailey 

and  another. 


The  protection 
by  Beet.  117. 
ia  independent 
of  any  indone- 
ment,  but  that 
f^ven  by 
sect.  118.  de- 
pends entirdy 
upon  the  in- 
dmnement* 


lawful  for  the  commissioners  at  the  time  appointed  for 
the  last  examination  of  the  bankrupt,  or  any  enlarge- 
ment or  adjournment  thereof^  to  adjourn  such  examina- 
tion sine  die,  and  he  shall  be  free  from  arrest  or  imprison- 
ment for  such  time,  not  exceeding  three  calendar  months, 
as  they  shall  by  indorsement  upon  such  summons  as 
aforesfiid  appoint,  with  like  penalty  upon  any  officer 
detaining  such  bankrupt  after  having  been  shown  such 
summons.  This  118th  section  is  the  first  act  of  parlia- 
ment which  gives  the  power  of  adjourning  sine  die.  The 
bankrupt  contends  that  the  period  during  which  his 
examination  stood  adjourned  sine  die  was  ^*  further  time'* 
within  the  meaning  of  section  117.  It  is  true^  there 
was  no  indorsement  to  protect  the  bankrupt  when  his 
examination  was  adjourned  sine  die ;  but  it  is  not  the 
indorsement  on  the  summons  which  gives  the  protection, 
but  the  statute  (a) ;  the  indorsement  is  merely  evidence, 
and  the  bankrupt  is  entitled  to  his  protection,  whether 
there  were  any  indorsement  or  not,  or  whether  there 
were  or  were  not  a  summons.  [The  Chief  Judge  :  — 
The  protection  given  by  sect  117.  is  independent  of 
any  indorsement  on  the  summons ;  but  I  apprehend  the 
protection  of  section  118.  depends  entirely  upon  the 
indorsement.  Then  the  question  is,  whether  the  interval 
between  a  fresh  appointment  for  an  examination  and 
an  adjournment  sine  die  is  a  time  within  sect  117?] 
It  is  submitted  to  be  clearly  so.  If  the  examination 
had  been  adjourned  from  December  to  the  9th  of  June 
no  doubt  could  exist:  but  does  not  what  was  done 
amount  to  the  same  thing?  That  is,  the  indefinite  ad- 
journment sine  die  was  afterwards  rendered  definite; 
which  is  the  same  as  if  the  adjournment  had  all  along 
been  to  the  9th  of  June,  which  was  not  a  day  appointed 


(a)  See  1  MorU.  and  A^,  Practice  in  Bankruptcy,  508,  note  (x> 


and  another. 
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merely  to  examine  the  bankrupt,  but  a  day  appointed        1837. 
to  take  his  last  examination.      The  6  Geo.  4.  c.  16.      ^ 

Ex  parte 

8.  1 16.  enacts,  that  the  bankrupt  *^  may  at  all  reason-       Bailey. 
able  times  before  the  expiration  of  the  said  forty-two  ^"  ^®  matter 
days,  or  sack  further  time  as  shall  be  allowed  him  to        Bailey 
finish  his  examination,  inspect  his  books,"  &c.    Now,  if 
the   adjournment   in  question  is   not  ^^  further  time" 
within  section  117,  neither  is  it  ^^  further  time"  within 
section  116;  the  consequence  of  which  would  be,  the 
bankrupt  could  not  examine  his  books  and  papers  after 
an  adjournment  sxm  die.     The  bankrupt  cannot  pro- 
perly prepare  himself  for  his  last  examination  when  in 
prison.     The  privilege  from  arrest  is  as  much  for  the 
benefit  of  the  creditors  as  for  the  bankrupt. 

Mr.  O.  Andardon^  conirdj  was  stopped  by  the  Court. 

The  Chief  Judge  >  —  The  Court  is  of  opinion  that 
this  application  cannot  be  acceded  to.  The  1 1 7th  section 
of  6  Geo.  4.  c  16.  protects  the  bankrupt  from  arrest  in 
conung  to  surrender,  and  after  the  surrender  during 
the  forty^two  days,  and  ^^  such  fiirther  time  as  shall  be 
allowed  him  for  finishing  his  examination."  In  this 
enactment  it  is  clear  the  legislature  contemplated  a  pro- 
tection during  the  forty-two  days  and  such  further 
time  as  the  commissioner  appoints.  The  118th  section 
gives  the  commissioner  power  to  adjourn  the  examina- 
tion sine  die^  which  was  a  provision  to  avoid  the  ex- 
pense of  continued  fruitless  adjournments.  The  legis- 
lature, however,  cautious  to  prevent  the  abuses  which 
might  arise  if  an  adjournment  gine  die  gave  a  protection 
from  arrest  during  an  unlimited  period,  provides  by 
the  118th  section  that  this  protection  shall  not  exceed 
three  months.     It  is  contended,  that  the  subsequent 

£  E  3 
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1837.        appointment  of  a  ^>ecial  day  for  the  bankmpt^s  exaini« 

■  nation  brought  the  case  again  within  section  117,  and 

BAuIyf      ^^^  ^^^  ^  adjournment  thereon  was  a  "  further 

In  the  matter  ^jj^q  »  within  the  clause.     It  appears  to  me  that  the 

Bailey        sections  of  the  act  will  not  admit  of  any  such  interj^re- 

and  another,    i^j^^.     Suppose  the  bankrupt  had  been  arrested  after 

the  adjoummait  sine  diej  and  before  the  appointment  of 

the  day  for  his  further  examination,  according  to  the 

argument  he  must  be  then  discharged.     The  c<Mnmifr- 

sioner  having  adjourned  the  examination  sine  die,  with* 

out  giving  the  bankrupt  any  protection,  he  was  not 

protected  from  arrest,  save  eundio,  mariouio^  et  redeuudtn 

As  the  arrest  here  was  not  upon  any  of  those  occasions, 

the  opinion  of  the  Court  is  that  no  order  should  be 

made  on  this  petition. 

Sir  John  Cross :  —  My  first  impression  was  in  favour 
of  the  application,  but  I  now  am  of  opinion  that  no 
order  can  be  made.  The  circumstances  of  this  case  are 
against  the  application,  independently  of  the  law.  When 
the  commissioner  adjourned  sine  die  he  did  not  give  the 
bankrupt  any  protection,  which  is  evidence  that  he  took 
an  unfavourable  view  of  the  conduct  of  the  bankrupt 
The  bankrupt  then  lies  by  till  just  before  his  arrest^ 
when  he  applies  for  a  meeting  for  his  further  examina- 
tion, and  then  being  arrested  turns  round  upon  the 
plaintiff,  and  insists  upon  being  exempt  from  arrest 
This  appears  a  mere  contrivance  to  defeat  the  writ 

Sir  George  Rose  :  —  This  petition  carries  its  own  an- 
swer against  the  application.  The  strongest  argument 
in  favour  of  the  application  was,  that,  unless  the  Court 
holds  the  adjournment  in  June  to  be  "  further  time " 
within  section  117,   the   bankrupt   will   be  deprived 


CASES  IN  BANKRUPTCY.  418 

of  tlie  benefit  of  the  enactment  in  bis  favour  in  sec-        1837. 
tion  116;  but  such  consequence  does  not  follow.     The 
conclusion  to  be  drawn  from  section  1 18.  itself,  assisted       Bailey. 
by  contemporaneous  practice,  is  clear.     The  act  con-  '°  *^®  matter 
templates  two  cases:  Jirstj  where  the  bankrupt  does        Bailey 
pass  his  last  examination;  second^  where  he  does  not.    *°   »notn^r. 
The  expression   *^  further  time"   in  section    117.  has 
always  been  understood  to  mean  after  the  forty-second 
day,  and  until  some  definite  day.     Section   118.  ex- 
pressly limits  the  protection  on  a  sine  die  adjournment 
to  three  months,  and  even  that  time  was   not  given 
in  this  case.     After  section  118.  thus  expressly  limits 
the  protection  to  three  months,  it  would  be  of  most 
mischievous   consequence   if  the   subsequent  appoint- 
ment of  a  day  let   in   an  interposed  protection.     It 
is    questionable   whether  after    an    adjournment    sine 
die  without  any  protection  any  power    revives  or  re- 
mains of  indorsing  a   protection   on   any   subsequent 
attendance  of  the  bankrupt 

Per  Curiam : — The  petition  must  be  dismissed,  and  The  rule  pro- 
with  costs;  for  the  rule  protecting  an  uncertificated  certificated 
bankrupt  from  paying  costs   applies  upon  a   petition  ^j^*^^^" 
to  annul  only.     The  respondent  is  a  stranger  to  the  applies  only 

when  he  — ' 
tions  toi 
the  fiat. 


n    .  when  he  peti* 

"ftt.  tions  to  annul 


Petition  dismissed,  with  costs. 
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Lord         GREEN,  Official  Assignee,  v.  HENRY  WESTON 
C^^vcEL'  ^„j  ^^hers-  (a) 

LOR.  ^ 

Dec.  15  20  T 

1837      '  -l-N  1796  Bailey^  Peacock^  and  Co.  became  bankrupt. 

The  official  as-  William  Weston  the  elder,  the  surviving  assignee,  died 

signee  may  file  jj^  \^\K   ^nd  WiUiom  fVeston  the  younirer  was  chosen 

a  bill  against  the  '  ^         ^  ./         » 

personal  repre-  sole  assignee  in  his  place.     Some  funds  afterwards  be- 

aentatiires  of  a  .  m   i  i  i  •     •  •  «    • 

deceased  as-  coming  available,  a  renewed  commission  was  issued  m 

S^nt&^of  ^®^^-    ^^  *  meeting  held  in  August  1821  for  declaring 

unclaimed  dm>  a  further  dividend  William  Weston  the  younger  attended^ 

by  the  deceased  and  was  debited  with  certain  sums  then  in  his  hands: 

■ 

assignee^  after  this  he  died,  and  Mr.  Green  was  appointed  official 

The  non-claim-  assignee.     No  Creditor's  assignee  was  then  nor  since 

ing  creditors  , 

need  not  be  chosen.     William  Weston  the  elder  at  his  death  held  in 


^^^  *^    ®      his  hands  a  sum  of  916i,  the  amount  of  certain  un- 
— -         claimed  dividends,  and  William  Weston  the  son  at  his 

Qumrt,  whether 

sect.  110.  of       death  had  in  his  hands  a  balance  due  to  the  bankrupts' 

6  Geo.  4.  c.  16.        . 
be  retrospec-        estate. 

^^®^  This  was  a  bill  filed  by  the  official  assignee,  against 

the  personal  representatives  of  William  Weston  the  elder 
and  William  Weston  the  younger,  for  an  account. 

The  only  important  point  was,  whether  the  personal 
representatives  of  William  Weston  the  elder  were  liable 
to  be  called  upon  by  the  official  assignee  to  account  in 
equity  for  the  unclaimed  dividends,  and  to  this  the  fol- 
lowing report  is  confined. 

The  Solicitor  General  and  Mr.  J.  RusseU  for  the 
plaintiff:  —  The  acts  of  parliament  applicable  to  the 
present  question  are,  the  6  Geo.  4.  c.  16.  and  5  &  6  W.  4. 
c.  29.     The  6  Geo.  4.   c.  16.  s.  110.   (b)  directed  as^ 


(o)  Ex  relatione.  have,  either  in  his  own  hands  or 

{b)  "That  if  any  assignee  under    at  any  banker's  or  otherwise  sub- 
any  commission  of  bankrupt  shall    ject  to  his  order  and  dispotf  tion, 
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Bignees,  under  a  penalty,  to  file  an  account  in  the  bank- 
rupt office  of  the  amount  of  any  unclaimed  dividends, 
and  gave  the  Chancellor  power  to  order  their  invest- 


or to  his  knowledge  in  the  hands  the  time  that  such  certificate  is 
of  or  in  the  order  and  disposition  hereby  directed  to  be  filed,  at  the 
of  himself  and  any  co-assignee  or  rate  of  five  pounds  per  cenlum 
co-assignees,  or  of  any  or  either  per  emnum  for  such  time  as  he 
of  them,  any  unclaimed  dividend  shall  thenceforth  retain  the  same, 
or  dividends  amounting  in  the  and  also  such  further  sum  as  the 
whole  to  the  sum  of  fifty  pounds,  commissioners  shall  think  fit,  not 
and  shall  not  within  six  months  exceeding  in  the  whole  the  sum 
after  this  act  shall  have  taken  of  twenty  pounds  joer  cen/um /?er 
efiect,  or  two  calendar  months  annum;  and  the  Lord  Chancel- 
after  the  expiration  of  one  year  lor  or  the  said  commissioners 
after  the  declaration  and  order  may  order  the  investment  of  any 
of  payment  of  such  dividend  or  unclaimed  dividends  in  the  public 
dividends  made  by  the  commis-  funds,  or  in  any  government 
sioners,  either  pay  to  the  credi-  security,  for  or  on  account  of 
tor  or  creditors  entitled  thereto,  the  creditors  entitled,  and  sub- 
or  cause  a  certificate  thereof  to  ject  to  such  order  as  the  Lord 
be  filed  in  the  office  of  the  Lord  Chancellor  may  think  fit  to  make 
Chancellor's  secretary  of  bank-  respecting  the  same,  who,  if  he 
mpts,  containing  a  full  and  true  shall  think  fit,  may,  after  the 
account  of  the  name  or  names  same  shall  have  remained  un- 
of  the  creditor  or  creditors  to  claimed  for  the  space  of  three 
whom  such  unclaimed  dividend  years  from  the  declaration  of 
or  dividends  is  or  are  respectively  such  dividends  by  the  commis- 
due,  and  of  the  amount  of  such  sioners,  order  the  same  to  be 
dividend  or  dividends  respec-  divided  amongst  and  paid  to  the 
tively,  (such  account  being  signed  other  creditors;  and  the  proof 
by  the  assignee  or  assignees  ren-  of  the  creditors  to  whom  such 
dering  the  same,  and  attested  by  dividends  were  allotted  shall 
the  solicitor  to  the  commission,  from  thenceforth  be  considered 
or  the  solicitor  to  the  assignee  as  void  as  to  the  same,  but  re- 
or  assignees  signing  the  same,}  newable  as  to  any  future  divi- 
snch  assignee  or  assignees  shall  dends,  to  place  them  pari  paigu 
be  charged  in  account  with  the  with  the  other  creditors,  but  not 
estate  of  the  bankrupt  interest  to  disturb  any  dividends  which 
upon  such  unclaimed  dividend  or  shall  have  been  previously  made.** 
dividends,  to  be  computed  from  6  Geo.  4.  c.  16.  s.  lio. 


1837. 

Obssn 

ir. 

Weston 

and  others. 
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1887.  ment  and  distribution  after  three  years.     These  enact- 

^J[^  Hients  are  repealed  by  the  5  &  6  W.  4.  c,  29.  ss.  6,  7, 

f>»  and  8.  (a),  and  a  new  method  of  proceeding  is  sabst!- 
Wbstok 

and  others.     — 


(a)  "  And  whereas  by  an  act  into  the  Bank  of  England  to  the 
passed  in  the  sixth  year  of  the  credit  of  the  accountant  general 
reign  of  His  late  Majesty  King  of  the  High  Court  of  Chancery, 
George  the  Fourth,  intituled '  An  or  of  the  accountant  in  bank- 
Act  to  amend  the  laws  relating  to  ruptcy,  when  such  last-mentioned 
bankrupts/  it  is  amongst  other  officer  shall  have  been  appointed, 
things  enacted^  that  the  assignees  to  be  carried  to  an  account 
shall  file  a  certificate  in  the  office  to  be  intituled  *"  The  Unclaimed 
of  the  Lord  Chancellor's  secre-  Dividend  Account,'  subject  to 
tary  of  bankrupts,  containing  an  the  order  of  the  Lord  Hi^ 
account  of  the  names  of  creditors  Chancellor,  or  of  the  Court  of 
to  whom  unclaimed  dividends  Review  in  bankruptcy,  or  of  any 
are  due  and  of  the  amount  of  commissioner  of  the  said  Court, 
such  dividends,  and  power  is  for  the  payment  thereout  of  any 
thereby  given  for  the  investment  dividend  or  dividends  due  to  any 
of  such  dividends,  and  after  the  creditor  or  creditors,  and  subject 
expiration  of  three  years  the  also  to  the  order  of  the  Lord 
Lord  Chancellor  is  empowered  Chancellor  for  the  laying  out 
to  order  the  same  to  be  divided  and  investment  thereof  in  the 
amongst  and  paid  to  the  other  purchase  of  government  or  par- 
creditors  in  manner  therein  men-  liamentary  securities,  which  se- 
tioned;  be  it  enacted,  that  so  curities  shall  be  carried  to  the 
much  of  the  said  act  as  directs  before-mentioned  account,  to  be 
the  filing  of  the  said  certificate,  intituled  '  The  Bankruptcy  Fund 
and  the  investment,  division,  and  Account,'  and  shall  be  subject  to 
payment  of  such  unclaimed  divi-  such  rules  and  regulations  as  the 
deuds,  be  and  the  same  is  hereby  said  Lord  Chancellor  shall  direct: 
repealed."  — 5  &  6  W.  4.  c.  29.  provided  always,  that  any  order 
s*  ^*  of  any  commissioner  for  payment 

**  That  all  dividends  unclaimed  of  any  dividend  under  the  pro* 

as  herein-after  mentioned,  and  visions  aforesaid  shall  be  subject 

also  any  undivided  surplus  of  a  to  appeal  to  the  said  Court  of 

bankrupt's  estate  over  and  above  Review."  —  5  &  6  W.  4.  c.  29, 

the  amount  finally  directed  to  s.  6. 

be  divided  amongst  the  creditors        Section  7.    of  the  same  act 

of  any  bankrupt,  shall  be  paid  points  out  to  the  assignees  the 


Geesh 
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touted;  and  now  assignees  are  to  pay  all  unclaimed        1897. 
dividends  into  the  Bank  of  England  to  the  credit  of  the 
accountant  in  bankruptcy,  under  a  p^:ialty.    There  is        ^"^ 
not  anything  in  either  of  these  acts  which,  directly  or      ^"*^^ 
by  implication,  prevents  the  plaintiff  recovering  the  un* 
claimed  dividends  now  in  question.     It  is  clear  that 
neither  Weston  senior  nor  Weston  junior  had  any  claim 
to  these  unclaimed  dividends.  They  ought  to  have  been 
invested  as  the  act  directs  \  and  the  plaintiff  is  the  only 
person  who  can  so  invest  them,  being  sole  assignee, 
which  gives  him  a  right  to  call  for  an  account     Weston 
senior  was  a  trustee  for  the  creditors,  who  now,  through 
the  plaintiff  call  on  the  representatives  of  Weston  senior 
for  an  account 

Mr.  Wigram  and  Mr.  BetheU  for  defendant,  Henry 
Weston,  the  executor  of  William  Weston  the  elder : — This 
is  a  claim  for  an  account  of  the  sum  of  916/.  unclaimed 
dividends  in  the  hands  of  W.  Weston  senior  at  his 
death.  No  creditors  complain  that  their  dividends  have 
not  been  paid,  and  the  plaintiff  has  no  interest  to  enable 
him  to  file  the  biU.  The  liability  of  W.  Weston  the 
elder  was  to  the  several  creditors  who  had  n^lected 
to  claim ;  who  might  have  brought  actions  against  him, 
which  no  other  person  could  do,  as  the  dividends  were 
carried  over  to  their  several  accounts,  and  were  thus 
whoUy  severed  from  the  bankrupt's  estate;  and  the  only 
claim  of  the  plaintiff  is  as  assignee  of  that  estate.  There 
is  no  evidence  that  the  dividends  were  not  paid  to  the 
creditors,  except  the  negative  proof  afforded  by  the 


mode  of  proceeding  as  to  invest-  assignees  by  the  accountant  in 

ingy  &c.   such   unclaimed  divi-  bankruptcy  of  the  due  invest- 

dends;  and  section  8.  provides  ment   of  such   unclaimed  divi- 

for  certificates  to  be  given  the  dends. 
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1837.        defendant  not  producing  receipts  from  the  crediton^ 
p  which  can  hardly  be  expected  to  have  been  preserved 

V.  after  the  lapse  of  so  long  a  period,  and  the  party  is 

and  o^m.     ^^^^     ^"^  supposing  these  difficulties  overcome,  upon 
what  legal  foundation  does  the  claim  of  the  creditors 
rest  ?     Neither  the  bankrupts  estate  nor  the  creditor's 
ever  had  any  such  claim.     The  6  Geo.  4.  c  16.  s.  110, 
which  gave  the  other  creditors  an  interest  in  unclaimed 
dividends,  was  not  passed  till  the  year  1826,  and  sec- 
tion 110.  is  not  retrospective  so  as  to  affect  the  estate  of 
fV,  Weston  the    elder.     Generally  the  6  Geo.  4.  c  16. 
is  not  retrospective  Maggs   v.  Hunt  (a);    and  it  has 
been  decided  that  several  clauses  of  that  act,  worded 
similarly  to  section  110,  are  not  retrospective.     Sec- 
tion 73  is  not  retrospective,  Woombwell  v.  lamer  (5); 
nor  section  92,  Key  v.  Cooke  (c) ;  nor  section  127,  Carem 
V.  Edwards  {d) ;  nor  section  132,  ex  parte  Salman,  {e) 
But  whether  the  6  Geo.  4.  c  16.  s.  110.  be  retrospective 
or  not,  it  is  repealed  by  5  &  6  W.  4.  c.29.  s«5.  (y) ;  and 
the  creditors  of  the  bankrupt  have  no  longer  any  in« 
terest  in  the  unclaimed  dividends,  and  consequently  the 
plaintiff,  who  represents  them,  can  have  no  interest.    In 
ex  parte  Wacherbath  (g)  Lord  EJdon  decided,  that  where 
an  assignee  applies  dividends  to  his  own  purposes,  and 
dies,  the  new  assignee  cannot  charge  the  estate  of  the 
deceased  assignee  with  the  penalty  for  retaining  the 


(a)  Maggi  ▼.  HwU^  4  Bmgh.  Hawley,  S  Mtmt,  ^  Ayr,  455,  and 

812.  EiHon  v.  Braddicky  2  Mont  i 

(5)  Woombwell  y.  Lover ,  8  ^m,  Ayr.  436,  note. 

560.  {(s)  Bx  parte  Salmon,  Mont* 

(c)  Key  V.  Cooke,  2  Moore  if  555. 

Pay.  720.     S.  C  nom.  Key  v.  (/)  i^n/^y  page  416. 

Goodwin,  5  Bmgh,  576.  (g)  Ex  parte  WackerhfUh^^GL 

{d)  Carew  v.  Edwards,  4  Bam.  Sf  J.  151. 
4"  Adol*  551 ;    and  see  ex  parte 


GitBSN. 
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amount  in  his  hands ;  and  in  ex  parte  Grant  (a)  it  was       .  18S7. 

held,  that  where  a  sum  is  set  apart  in  the  hands  of  an 

assignee  to  answer  a  claim,  which  is  afterwards  matured 

into  a  proof,  but  the  assignee  appropriates  the  amount,       ^**T?J! 

there  is  no  claim  against  the  estate  of  the  bankrupt,  but 

only  a  personal  claim  against  the  assignee. 

Mr.  Whitmarsh  and  Mr.  JemmeU  for  defendant  Cox^ 
one  of  the  personal  representatives  of  William  Weston 
the  younger: — Under  the  6 Geo. 4.  c.  16.  s.  110.  the 
question  of  right  to  unclaimed  dividends  was  between 
the  creditors  and  the  assignee.  That  act  is  repealed  by 
5  &  6  W.  4.  c.  29,  which  does  not  vest  the  right  to 
these  dividends  in  any  particular  person ;  and  unclaimed 
dividends  are  now  public  money,  to  be  disposed  of  as 
the  Lord  Chancellor  thinks  fit  to  direct  5  &  6  W.  4. 
c.  29.  s.  6.  (&) 

Mr.  G.  Turner  for  defendant  George  ffestariy  one  of 
the  executors  of  W.  Weston  the  elder:  — The  6  Gteo.  4. 
c.  16.  s.  110.  is  now  repealed,  and  as  to  the  right  to 
recover  unclaimed  dividends  the  law  stands  as  it  did 
before  that  act  passed ;  that  is  to  say,  the  creditors  who 
have  not  claimed  their  dividends  may  come  forward  and 
demand  them,  and  if  not  paid  may  bring  an  action  to 
recover  them.  If,  however,  the  5  &  6  W.  4.  c  29.  s.  6. 
divests  the  creditors  of  the  power  of  bringing  actions 
to  recover  these  dividends,  then  it  must  be  held  that  the 
916L  is  public  property,  and  the  proper  person  to  sue  for 
its  recovery  is  not  the  plaintiff,  but  the  attorney  generaL 
But  even  if  the  plaintiff  can  sue  as  trustee  for  the  cre- 
ditors, still  his  cestuique  trusts  ought  to  be  made  parties 
to  this  suit,  as  there  may  exist  sets-off,  releases,  &c. 
between  W^  Weston  the  elder  and  these  creditors.     In 

(a)  Ex  parte  Grant,  Mont.  ^  Mac.  77.  {b)  Ante,  page  416. 


Grsih 
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1887.        ex  parte  WacherbaOi  (a),  after  the  death  of  an  assignee 
who  was  indebted  to  the  bankrupts,  having  received  and 
retained  dividends,  the  new  assignees  filed  a  bill  for  an 
aad^tlMn     **5COunt,  and  to  charge  the  representatives  of  the  de* 
ceased  assignee  with  202.  per  cent    On  appeal  to  Lord 
EUUm  from  the  decision  of  the  Vice-chancellor,  his 
Lordship  said,  page  155,  ^  The  present  appeal  takes  no 
notice  of  several  points,  and  which  I  mention  therefore 
for  no  other  purpose  than  of  stating  that  upon  those 
points  I  give  no  judgment     In  the  first  place,  whether 
under  the  circumstances  any  suit  of  this  sort  could  be 
maintiuned  in  a  Court  of  equity,  without  bringing  before 
the  Court  those  particular  creditors  who  were  entided 
to  aliquot  shares  in  the   bankrupt's   estate   after   the 
dividend  was  declared,  might  prior  to  the  statute  have 
brought  an    action   themselves    against   the  assignee 
having  that  dividend  in  his  hands,  or  who  might  after 
that  act  passed,  by  a  petition  presented  to  this  Court, 
have  called  on  liim  to  pay  the  money  to  them, — ^whether 
this  suit  in  this  shape  could  be  maintained  at  aU, — I 
pass  that  over,  because  there  is  no  complaint  in  the 
appeal  with  respect  to  the  manner  in  which  this  demand 
is  made."  It  is  to  be  remembered  also,  that  under  the  law 
formerly  in  existence  W.  Weston  the  elder  Altered  into 
covenants  with  the  commissioners  to  account  with  them 
for  the  benefit  of  the  creditors :  now,  would  a  payment 
over  of  unclaiflned  dividends  to  the  plaintiff  be  a  dis- 
charge of  this  covenant  to  the  r^resentative  of  W*  JVeetan 
the  elder?  Moreover,  this  suit  cannot  be  maintained  on 
general  principles.  Suppose  a  suit  instituted  for  the  ad- 
ministration of  trusts,  and  an  order  made  on  the  trustee 
to  pay  a  sum  of  money,  and  suppose  him  then  to  die 
without  having  so  done,  and  a  new  trustee  appointed^ 

{a)  Ex  parte  Wackerbaih,  2  GL  ^  J.  151. 
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could  he  recover  the  amount  from  the  executors  of  the        188T. 

former  trustee  ?  

Curia  adv.  unit.  ^"^ 

V. 

Weston 

Lord  Chancellor  :  —  The  question  in  this  case,  so     ""^  otlicn, 

far  as  the  estate  of  WiUiam  fVeston  the  elder  is  con-  ^^*  ^^• 
cemed,  is  whether  the  plaintiff,  the  official  assignee, 
has  an  interest  in  the  unclaimed  dividends  entitling 
him  to  file  a  bill  against  the  personal  representatives  of 
Wmiam  Weston  the  elder  and  William  Weston  the 
younger  in  respect  thereof.  In  deciding  the  point  it 
must  necessarily  be  assumed  that  the  sums  in  question 
were  never  paid  over  to  the  creditors  of  the  bankrupt  It 
is  said  the  official  assignee  is  not  entitled  by  bill  in  this 
Court  to  recover  the  dividends  against  the  representatives 
of  creditors'  assignee.  To  ascertain  that,  the  different  sta- 
tutes must  be  considered.  By  the  1  8c  2  W.  4.  c.  56. 
s.  25.  it  is  enacted,  that  all  the  personal  estate  and  effects 
of  a  bankrupt,  present  and  future,  shaU  become  absolutely 
vested  in  and  transferred  to  the  assignee  or  assignees 
for  the  time  being  by  virtue  of  their  appointment ;  if, 
then,  the  dividend  in  question  be  part  of  the  bankrupts' 
estate,  no  doubt  can  exist  in  the  case,  and  the  only 
question  left  for  consideration  is,  whether  these  divi- 
dends at  any  time  ceased  to  form  part  of  the  bankrupts' 
estate  ?  It  is  argued  that  WiUiam  Weston  the  elder  did  not 
hold  the  unclaimed  dividends  as  part  of  the  bankrupts' 
estate;  but  that  cannot  be.  The  sum  directed  to  be 
divided  amongst  the  creditors  was  part  of  the  estate  of 
the  bankrupts,  and  after  the  order  of  dividend  the 
assignee  held  the  several  amounts  of  dividends  in  trust 
for  the  several  creditors;  but  until  the  money  is  actually 
paid  over  the  trusts  remain  the  same  as  they  were  before 
the  order  of  dividend  was  made.  Formerly,  if  an 
assignee  were  ordered  to  pay  over  a  sum  of  money  to 
creditors,  an  action  of  assumpsit  would  lie  against  him 


and  others. 
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18S7.        on  de&ult.  Brown  v.  BuUen  (a),  or  an  order  for  pay- 

""""        ment  of  the  dividend  might  have  been  made  on  petition, 

«.  ex  parte  White,  (b)     But  it  is  not  material  to  consider 

Weston  whether  the  right  of  assumpsit  was  or  was  not  taken 
away  in  1809 :  a  debt  may  be  expunged  after  a  dividend 
has  been  declared;  and  if  the  doctrine  contended  for 
by  the  defendants  were  sound,  the  consequence  would 
be  that  such  dividend  was  no  longer  part, of  the  bank- 
rupts' estate,  (c)  By  the  5  Geo.  2.  c  30.  s.  32.  it  is 
provided,  that  "  before  the  creditora  shall  proceed  to 
the  choice  of  assignees  the  major  part  in  value  then 
present,  if  they  think  fit,  shall  direct  in  what  manner, 
how,  and  with  whom,  and  where  the  monies  arising  by 
and  to  be  received  from  time  to  time  out  of  the  bank- 
ru)pt's  estate  shall  be  paid  in  and  remain  until  the  same 
shall  be  divided  amongst  all  the  creditors;"  and  by 
section  33.  of  the  same  act  it  is  provided  ^^  that  at  every 
meeting  for  making  a  dividend  the  assignee  sliall  pro- 
duce fair  and  just  accounts  of  all  their  receipts  and 
payments  touching  the  bankrupt's  estate  and  effects, 
and  of  what  shall  remain  outstanding,  and  the  par- 
ticulars thereof;"  and  at  the  conclusion  of  the  section 
it  is  directed  that  the  assignees  shall  take  receipts  from 
each  creditor  for  the  part  or  share  of  the  dividend  paid 
to  such  creditor,  and  such  receipt  shall  be  a  discharge 
to  the  assignees.  Now  on  what  account  is  such  receipt 
to  be  a  discharge  to  the  assignees?  By  Lord  Laugh- 
horougK^  order  of  the  8th  March  1794  the  assignees,  in 
default  of  direction  from  the  body  of  creditors  under  the 
5  Geo.  2.  c  30,  are  directed  to  pay  the  monies  received 

(a)  Brown  v.  BuQen,  1  Doug,  dividend  refunded  would  form 
407.  part  of  the  general  estate  of  the 

(b)  Ex  parte  White,  I  Aik.  90.  bankrupt     Per  Lord  EkUm^  ex 

(c)  If  after  (tividend  a  debt  parteWackeriaik^sGLSsJ.lSS; 
were  expunged  on  petition,  the  and  see  page  161. 
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from  the  bankrupt's  estate  into  the  Bank  of  England,         1837. 

there  to  remain  until  the  same  shall  be  divided  amonirst        ^ 
-  -  Green 

the  bankrupt's  creditors;  and  by  the  49  Geo.  3.  c*  12L  t^. 

s.  8.  the  commissioners  are  empowered,  on  default  by  j  \1^^ 
the  creditors,  to  direct  in  what  manner,  and  how,  and 
with  whom,  the  monies  arising  out  of  the  bankrupt's 
estate  shall  be  paid  in,  and  remain  until  the  same  shall 
be  divided  amongst  the  creditors ;  and  by  section  7  of 
the  same  act,  the  commissioners,  on  the  application  of 
the  Sfisignees,  or  on  notice  given  to  the  assignees,  of  five 
or  more  of  the  creditors  of  the  bankrupt  who  have  proved 
their  debts,  may  direct  the  monies  arising  from  the 
bankrupt's  estate  to  be  invested  in  exchequer  bills. 
Such  was  the  law  in  June  1818,  when  William  Weston 
the  younger  died;  up  to  this  time  no  distinction  was 
made  in  any  of  the  legislative  provisions  between  the 
different  parts  of  a  bankrupt's  estate  and  effects.  By 
the  6  Geo.  4.  c  16.  s.  110.  the  assignees  are  directed  to 
file  an  account  in  the  bankrupt  office  of  all  unclaimed 
dividends  remaining  in  their  hands,  and  a  power  is 
given  of  investing  such  dividends,  and,  after  the  lapse  of 
three  years,  of  dividing  the  same  amongst  the  other 
creditors  of  the  estate.  It  was  argued  that  this  section 
was  not  retrospective ;  but  it  is  of  no  importance  whether 
this  section  be  retrospective  or  not,  for  it  extends  to  any 
assignee  or  assignees  making  default  in  investing  the 
dividends  in  their  hands.  Such  are  the  various  pro- 
visions du'ecting  the  application  of  the  funds,  but  they 
do  not  affect  the  question  before  me,  if  these  dividends 
remain  part  of  the  bankrupt's  estate,  and  that  question 
relates  merely  to  the  dividends  declared,  and  not  paid 
over  to  the  creditors,  which  dividends,  till  they  are 
actually  paid  to  the  creditors,  I  am  of  opinion,  form 
part  of  the  bankrupt  estate.  What  fell  from  Lord 
Vol.  III.  F  P 


Grbbn 

V. 


424  CASES  IN  BANKRUPTCY. 

1837.        Eldan  in  ex  parte  JVackerbath  (a)  as  to  die  right  to  sue 

in  this  Court  without  making  the  pu-ticular  creditors 

parties,  cannot,  after  what  I  have  stated,  have  much 

Wbston       weight  attached  to  it;   the  observations  were  clearly 
and  others.  ®  ,  ,.•/...        i        i       i  • 

^.  extra-iudiciaL    I  am  therefore  of  opmion  that  the  piam- 

Dictum  in  MP  J  *  •   •  j      j     • 

paru  ffaeker^  i^ff  has  a  title  to  suc  for  the  unclaimed  dividends  m 
ut,'  ^OTiJed*.  question :  which  renders  it  unnecessary  to  add  any  ob- 
servations as  to  the  necessity  of  maidng  the  attorney 
general  or  the  creditors  of  die  estate  pardes  to  the  suit 
The  account  therefore  will  be  taken  against  the  estate 
of  WiUican  Weston^  the  &ther,  for  the  916/.,  the  amount 
of  unclaimed  dividends. 


C.  of  R.         Ex  parte  SCOTT.— In  the  matter  of  SHIRLEY. 

1838.  *  This  was  the  peddon  o{  Robert  Scott  Esq.,  a  barrister, 
A  quorum  com-  and  one  of  the  quorum  commissioners  appointed,  under 
te'UIJISmon^?  die  1  &  2  W.  4.  c.  56.  s.  14.,  for  die  Kidderminster  disr 
though  the  ioli-  fxict.     The  petidou  stated,  that  the  fiat  issued  on  the 

cttor  thuilu  him  * 

disqualified  28th  of  September  1837,  and  that  the  bankruptcy  was 
fipom acUng.  declared  on  die  6th  of  October;  diat  though  the  ped- 
Two  travciUiig    tioner  was  ready  to  attend,  he  was  not  summoned  to 

feel  cannot  be  tf  ' 

taken  for  tiro  attend  at  the  opening  of  the  fiat,  nor  at  a  subsequent 
di^TfiSf^  Public  meeting  which  was  held  on  die  17di  of  October. 
^h^^d^^     The  pedtion  prayed  a  declaradon  that  the  proceedings 

were  void,  and  that  the  petitioner  might  be  regularly 
summoned  to  attend  future  meedngs,  or  that  Messrs. 
Price  and  HiH,  the  solicitors  to  the  fiat,  might  be 
ordered  to  pay  all  the  fees  which  the  petidoner  would 
have  received  if  he  had  been  regularly  summoned  to 
attend  the  opening  of  the  fiat  and  the  subsequent  meet- 
ings, and  that  in  either  case  they  might  pay  the  costs  of 
this  applicadon. 

(a)  Ex  parte  Wackerbatk,  2GLSfJ.  153. 
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In  qipositiaD  to  this  petition,  the  afi<la¥it  of  Mr.  Daniel        1838. 
stated,  that  he  and  his  partner  had  not  acted  as  solicitors         — 
to  the  fiat  since  the  choice  of  ass^;nees ;  that  deponent       sL^.  ^ 
«Ad  his  partner  did  not  summon  ^e  petitioner,  because  ^"  ^^  matter 
lie,  in  the  judgment  of  deponent  and  his  partner,  charges      SainLcr. 
and  reoeives  improper  and  illegal  fees  for  attending  and 
acting  as  a  commissioner. 

Hie  affidavit  then  stated  that  Mr.  Scott  did  not  reside 
seven  miles  from  Kidderminster,  where  the  meetings 
under  fiats  were  held  (a),  and  that  on  some  occasions 
Mr.  Seott,  having  been  summoned  to  att^id  two  meet- 
ings under  different  fiats  on  the  fame  day,  charged  and 
took  a  fee  of  SI.  under  each  fiat,  thus  taking  for  trar 
veiling  expenses  (a)  under  each  fiat  though  only  one 
journey  was  taken. 

In  answer  to  this,  Mr.  Scott  filed  an  affidavit  denying 
that  he  took  illegal  fees,  but  admitting  he  had  taken 
two  fees  of  3L  on  the  same  day,  when  he  had  travelled 
from  his  house  to  Kidderminster  to  attend  two  meetings 
under  different  fiats ;  and  that  he  believed  he  was  fully 
entitled  to  receive  two  travelling  fees  for  attending 
different  meetings  under  different  fiats  on  tlie  same  day 
and  at  the  same  place ;  and  that  he  had  made  diligent 
inquiry,  .and  found  such  to  be  the  general  practice  of 
quorum  Commissioners,  being  barristers.  He  also  stated 


(a)  The  6  Geo.  4.  c.16.  8.S2.  iqg;  and  in  case  the  usual  place 

enacts,  that  the  cojuimissioiien  of  residence  of  such  commis- 

shall  be  paid  a  fee  of  twenty  sioner,  being  a  barrister,  is  dis- 

shilUngi  each  commissioner  for  tant  seven  miles  or  upwards  from 

every  meeting  *  *  * ;  and  where  the  place  where  such  meetings 

any  commission  shall  be  executed  are  holden,  and  he  shall  travel 

in  the  countfy,  every  commis*  such  (tistance  to  any  such  meet- 

noner,  being  a  barrister  at  law,  ing,  he  may  receive  a  further  sum 

shall  recdve  a  further  fee   of  of  twenty  shillings  for  every  such 

twenty  sbilUngs  for  each  meet-  meeting. 

FF  2 
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1837.        his  belief  that  his  house  was  seven  miles  from  the  Black 
~        Horse,  where  the  meetings  were  held,  at  Kidderminster ; 
Scott.        that  he  was  always  charged  that  distance  when  travel- 
In  the  matter  jjj^g,  ^^^  ^^  p^|.  j^^^se  duty  is  charged  for  seven 

Shirley.      miles ;  and  that  the  mileage  of  the  royal  mail  is  charged 
for  that  distance. 

In  reply,  Mr.  Daniel  stated,  that  the  distance  from 
Mr.  Scotfs  house  to  the  Black  Horse  was  six  miles  six 
furlongs  and  thirty  yards  only;  and  an  affidavit  was 
made  that  the  distance  had  been  measured  and  found 
to  be  so;  but  the  person  who  actually  made  the 
measurement  did  not  make  any  affidavit. 

Mr.  Bethett  for  the  petition :  — The  petitioner  is 
entitled  to  be  summoned  under  6  Geo.  4.  c.  16.  s.  29., 
^hich  statute  enacts,  that  commissioners  in  the  country, 
l>eing  barristers,  are  entitled  to  be  summoned  in  prefer- 
ence to  the  other  commissioners,  and  section  22  (a) 
entitles  him  to  take  the  fees  which  he  has  received. 
Ex  parte  Douglass  {b)  and  ex  parte  Williams  (c)  are 
precedents  governing  this  case. 

Mr.  Swanston  and  Mr.  J.  RusseU^  oanird : — The  solici- 
tors did  not  summon  the  petitioner,  because^  having 
taken  two  travelling  fees,  which  is  illegal,  he  became 
incapable  of  acting,  by  the  6  Geo.  4.  c.  16.  s.  22.,  which, 
after  stating  what  fees  may  be  taken,  enacts,  that  ^  every 
•commissioner  who  shall  receive  firom  the  creditors  or  out 
of  the  estate  of  the  bankrupt  any  further  sum  than  as 
aforesaid,  shall  be  disabled  for  ever  from  acting  in  such 
or  any  other  commission.^  (rf)     [The  Chief  Judge  :  — 

(a)  See  this  clause,  ante,  p.  425.        (c)  Ex  parU  Wi&am,  S  M<mL 
{b)  Ex  parte  Douglass,  2  Mont.    ^  Ayr,  616. 
4-  Ayr.  918.  {d)  See  1  &SW.4.  c.56.8.58. 
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Can  the  solicitor  take  on  himself  to  decide  this  question,        1 838. 
and  refuse  to  summon  the  commissioner  ? — If  guilty  of 
misconduct,  should  not  a  petition  be  presented  against        Scott. 
him  ?]     It  is  submitted  the   solicitor  would   have  no  ^^  ***®  matter 
locus  standi  to  petition  to  remove  a  commissioner.     Tlie       Suiblev. 
solicitor  knowing  the  petitioner  had  taken  an  improper 
fee  under  other  fiats,  finds  that,  by  the  6  Geo.  4.  c.  16. 
s.  22*  (a),  the  petitioner  is  disqualified  to  act  under  the 
present  fiat,  and  that  if  he  had  attended,  every  thing 
done  would  have  been  void.     [The  Chief  Judge  :  — 
Is  it  intended  to  be  argued,  that  at  any  time  afterwards 
all  the  proceedings  under  a  commission  or  fiat  become 
void   because   it  is  discovered   that  on  some   former 
occasion,  and  under  some  other  commission  or  fiat,  one 
of  the  commissioners  had  taken,  perhaps  accidentally,, 
an  improper  fee  ?     If  so,  a  commissioner  may  innocently 
take  a  travelling  fee,  the  distance  may  be  a  yard  within 
the  seven  miles,  the  solicitor  may  privily  find  this  out, 
and  then  refuse  to  summon.     Should  not  the  solicitor 
have  summoned  the  commissioner,  and  if  he  demanded 
3/.  have  refused  to  pay  it,  and  tendered  2L?    That 
seems  the  extent  of  the  power  of  the  solicitor.     Can  a 
solicitor,  on  his  own  authority,  refuse  to  summon  com- 
missioners, because  in  his  judgment,  which   may  be 
erroneous,  the  commissioner  has  taken  an  illegal  fee? 
Sir  George  Rose: — There  is  no  doubt  but  that  a  commis- 
sioner taking  improper  fees  is  disqualified  from  acting;, 
but  how  is  this  court  to  deal  with  that  matter  ?    Should 
not  the  solicitor  present  a  petition  for  an  order  disabling 
the  commissioner  from  acting  for  ever,  if  what  the  solici- 
tor urges  be  correct?     These  facts  were  known  to  the 
solicitors  when  they  issued  the  present  fiat;  and  if  the 
arguments  they  now  urge  be  true,  and  the  consequences 

(a)  Ante,  425. 
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1838.        follow  as  stated,  how  can  they  justify  issuing  a  fiat 
""■""        directed  to  the  petitioner?    Would  not  these  things,  if 

Ex  fictris 

Scott.        true,  be  sufficient  reason  to  annul  the  fiat,  with  costs  as 
In  thematter  against  the  solicitors?]     It  is  submitted  that  the  refusal 
SaiELBT.      to  summon  is  a  very  proper  method  of  raising  the 
question,  as  it  has  done  on  the  present  occasion.     The 
petitioner  had  no  right  to  charge  any  trarelling  fee^  as 
his  residence  was  not  seven  miles  from  the  place  oi 
meeting.     That   the   post   horse   duty  is  charged  for 
seven  miles  anwunts  to  nothing,  because  for  any  dish 
tance  above  six  the  charge  is  for  seven  miles.    [Sir  John 
Cross: — It  does  not  appear  whether  the  measuremenl 
was  on  the  usual  practicable  carriage  road,  nor  that  the 
measurement  was  from  the  house  of  residence  to  the 
place  of  meeting.    But  what  is  more  material  is,  thai 
the  person  who  actually  made  the  measurement  tloes 
not  make  any  affidavit^  which  on  so  grave  a  questicm  is 
essential]    If  that  is  the  c^inion  of  the  Court,  the 
respondents  will  abandon  that  point,  and  depend  upon 
the  taking  two  travelling  fees.     In  ex  parte  Harbin  (a), 
it  was  held  that  the  solicitor  was  not  bound  to  include 
in  a  commission  a  barrister  who  would  not  attend  for 
the  12.  fee  (&),  and  who  had  sometimes  taken  seven 
guineas  and  a  half  for  his  expenses.     In  ITu  King  v. 
Justices  of  Warwickshire  (c),   it  was   held   under   the 
22  Geo.  2.  c.29.  s.  1.  that  a  coroner  going  one  journey 
on  the  same  day  to  hold  three  inquisitions  at  the  same 
place,  is  not  entitled  to  9d  a  mOe  as  upon  three  dis- 
tinct journies,  that  act  giving  a  fee  of  1/.  for  each  inqui- 
sition, and  giving,  ^  for  every  mile  which  he  shall  be 


(a)  Hx  parte  Harbin,  1  Rote,  sum  was  allowed  for  trateUing 

58.  fees. 

(6)   At    the    time    ex    parte  {c)  TheKingy,JuiticeioffVar» 

Harbin  was  decided  no  specific  wickthire,  sDaw.^rRt/.  147. 
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compelled  to  travel  from  the  usual  place  of  his  abode        1838. 
to  take  such  inquisition,  the  further  sum  of  9rf.  over  - 

and  above  the  said  sum  of  1/."     And  Chief  Justice        Scm/ 
AlHwit  says,  "  It  is  clear  he  (the  coroner)  has  taken  but  '°  ^®  matter 
one  journey  to  the  same  place,  to  hold  one  of  the      Shiklsy. 
inquisitions.     Then  as  to   the  others,  he   makes  no 
journey  at  all,  because  they  are  held  at  the  same  place 
and  on  the  same  day."     And  if  commissioners  take 
more  than  the  statutable  fees,  they  are  perpetually  dis- 
qualified from  acting,  ex  parte  Kirly  (a),  and  the  notes 
of  oases  there  cited.     If,  according  to  ex  parte  Kirhy^ 
a  commissioner  cannot  take  two  fees  under  the  same 
fiat,  how  can  he  take  two  under  different  fiats  ?    Where 
is  the  distinction? 

Sir  John  Cross : — Suppose  the  commissioner  brought 
two  actions  against  the  respective  solicitors  under  dif- 
ferent fiats,  would  either  have  any  defence?  Could 
either  plead  that  the  other  ought  to  pay  the  travelling 
fee? 

Per  Curiam : — Probably  the  petitioner  will  be  con- 
tent with  a  declaration  that  he  ought  to  have  been 
summoned,  together  with  the  costs  of  this  application, 
without  insisting  on  his  fees. 

Mr.  BeOieU:  —  Certainly. 

Mr.  Beihdl,  in  reply,  was  stopped  by  the  Court. 

The  Chief  Juooe  :  — - 1  am  of  opinion  the  solicitor 
was  wrong  in  not  summoning  the  commissioner.  The 
solicitor  does  not  deny  that  the  petitioner  is  a  quorum 
commissioner,  nor  that  he  is  a  barrister,  and  omitted  to  be 


(a)  Ex  parte  Ktrby^  Mont,  j-  Mac.  405. 
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1838.        summoned.     It  is  not  alleged  that  Mr.  Scott  would  not 
"~""         attend,  but  the  reason  given  is,  because  he,  under  some 
Scott.        other  fiat,  is  alleged  to  hare  received  higher  fees  than 
In  the  matter  ^j^^  i^^  allows,  and  that  consequently  he  cannot  act  as 
■  Shirley.      commissioner;  and  therefore  that  the  duty  of  the  soli- 
citors did   not  require   Mr.  SeoU  to  be   summoned* 
Giving  the  solicitors    credit   for   proper  motives,  the 
Court  is  willing  to  make  the  mildest  order  it  can.     The 
affidavits  state  that  the  distance  between  the  place  of 
residence  and  the  place  of  meeting  is  within  seven 
miles.     Mr.  Scott  thought  otherwise,  and  he  states  his 
reasons  for  so  thinking.     Now  the  solicitor  should  have 
proved  that  Mr.  Scotfs  house  was  seven  miles  from  the 
place  of  meeting  ;  a  fact  which  the  affidavits  do  not  estab- 
lish; but  the  order  of  the  Court  does  not  turn  upon 
that  circumstance.     My  impression  is,  that  Mr.  Sqatt  is 
in  error  in  taking  two  travelling  fees  for  two  meetings 
held  the  same  day  at  the  same  place.     I^  indeed,  two 
summonses  should  be  sent  for  two  meetings  under  dif- 
ferent fiats,  at  the  same  place  and  hovr^  a  difficulty  might 
arise  as  to  which  fiat  was  to  pay  the  travelling  fee* 
Such  is  my  opinion ;  but  nevertheless  the  solicitors  are 
not  justified  in  sitting   in  judgment  on  the  commis- 
sioner.    If,  indeed^  it   necessarily  followed,  from  the 
words  of  the  act  of  parliament,  that  all  acts  done  were 
ipso  facto  void,  the  solicitor  might  be  justified  in  re- 
fusing to  summon  the  commissioner;  but  the  act  does 
not  declare  all  ipso  facto  void,  but  gives  the  Chancellor 
power  to  declare  the  proceedings  void,  and  remove  and 
disqualify  the  commissioner.     But  in  this  case  the  soli- 
citors were  acquainted  with  all  the  facU  before  they 
issued  the  fiat,  and  if  they  thought  Scott  not  qualified 
to  act,  they  should  have  applied  to  the  Lord  Chancellor 
to  remove  Scott^  or  issue  the  fiat  to  another  list  of  com- 
missioners.    The  statute  is  imperative  in   compelling 
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the  solicitor  to  summon  the  quorum  commissioners,  and  1838. 
all  objections  touching  commissioners  must  be  brought  *"""" 
before  the  Lord  Chancellor.     It  was  argued,  that  ex       Scott. 

pcarte  Kirby  (a)  was  decisive  of  the  present  case ;  but  it  ^"  *^®  matter 
is  not  so.     The  Lord  Chancellor  held  himself  bound  to       Shielst. 

decide  as  he  did :  but  that  does  not  affect  the  question  ^^  objections 

^  touchiiig  oonu 

of  the  right  of  the  solicitor  to  refuse  to  summon  com*  muBUmen  must 
missioners  on  the  list     It  never  could  be  the  intent  of  before^^Lord 
the  l^islature  to  render  all  ipso  facto  void,  otherwise  a  ChmoeUor. 
fiat  might  be  vitiated  by  the  discovery  of  some  act  done 
under  a  previous  fiat. 

Sir  John  Cross: — It  is  not  disputed  that  the  solicitor 
should  have  summoned  Mr.  Scott^  unless  it  could  be 
proved  Mr.  Scott  was  disqualified.     I  cannot  agree  that 
an  improper  demand,  made  on  a  former  occasion,  is 
enough  to  create  this  disqualification.     The  solicitor 
should,  at  least,  have  asked,  <^  Under  this  fiat  will  you 
take  2Z«?''      One  question  is.  Did  the  commissioner 
travel  seven  miles,  or  rather  is  the  contrary  proved  ? 
He  sa3rs,  he  believes  he  did;  and  an  affidavit  is  read, 
made  by  a  person  who  ^<  caused ''  the  distance  to  be 
measured ;  but  he  does  not  say  it  was  the  road  the  com- 
missioner travelled ;  therefore  there  is  no  ground  to  say 
the  commissioner  acted  wrong  in  taking  a  travelling 
fee  as  not  having  travelled  seven  miles.     The  next 
objection  is,  that  Mr.  Seott  on  some  former  occasion 
took  two  travelling  fees,  when  he  ought  to  have  taken 
one  only.     Whether  or  not  that  was  illegal,  is  not  now 
a  question  necessarily  before  the  Court.     I  therefore 
wish  to  reserve  my  opinion ;  but  I  am  clearly  of  opi- 
nion, that  if  it  were  proved  that  the  commissioner  did 
not  travel  seven  miles,  or  that  he  was  wrong  in  taking 

(a)  Ex  parte  Kirby ^  Mont,  ^  Mac,  405. 
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18881,^       two  traveUing  fees*  atill  there  is  no  pretence  for  saying 

he  did  noi  aet  band  fiie;  and  I  am  of  opinion^  the 

Scott.        penalties  of  the  act  would  not  apply  where  the  eomnii»» 

lo  the  rnatt^  sioner  acted  ictnd  fiijB^  and  on  an  error  in  judgment; 

SanutST,      otherwtaey  if  a  road  should  be  critically  measured,  and 

PcDaities  for      juni  out  shoTt  of  scven  miles  by  one  foot,  all  done  under 

♦flkiiig  feet  for 

traveUing  wTen  the  fiat  would  be  Yoid,  and  the  commissionar  disqua* 
^!|^  J^  lified  for  ever.  The  respondents  appear  in  Court  with 
an  error  in        harshness  towards  Mr.  Scatt.    No  reason  was  friyen  to 

judgment.  ^ 

him  why  he  was  not  summoned,  till  on  presenting  a 
petition  here,  he  finds  an  objection  taken,  that  he  took 
an  improper  fee  under  a  former  commission,  which  was 
paid  by  the  present  respondent  without  objecdon*  It 
therefore  appears  to  me  that  Mr.  ScM  is  entitled  to 
what  he  asks,  or  to  a  declaration  he  was  entitled  to  be 
summoned.  He  generously  waives  hb  fees  of  die  fay«« 
gone  meetings,  and  takes  the  order  as  suggested  by  the 
Court    I  cannot  declare  the  fiat  void. 

Sir  George  Base  i — ^The  declaration  of  the  opinion  fd 
the  Court,  and  giving  costs  against  the  respond^its,  will 
satisfy  the  jusdce  of  this  case.  The  1  &  2  W.  4,  c  £6. 
s.  14.  declares,  that  certain  lists  of  oommissionars  shall 
be  created  in  the  countiy.  Mr.  Scott  is  included  in  one 
of  these  lists,  and  is  a  quorum  commissioner,  but  not 
summoned.  The  solicitor  contends  he  ought  not  to 
summon  Mr.  Scott,  as  he  demands  improper  foes,  and 
has  taken  them  befiure,  and  is  therefore  wholly  disqua* 
lified  from  acting.  It  is  clear  tibat  a  solicitor  camiot 
be  correct  in  so  putting  his  objeedons.  It  would  be  a 
strong  proposition  to  assert  that  any  solicitor  can  refuse 
to  summon  any  commissioner  elected  to  act  as  such 
under  an  act  of  parliament,  and  who  is  expressly  directed 
to  be  summoned  by  an  act  of  parliament    Nothing  now 

said  or  done  wil   affect  Mr.  Scotfs  liability,  if  any  have 
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been  by  him  ioieuri'ed.    Tlie  whole  duty  of  the  Court        18381 

on  the  present  occasion  consists  in  declaring^  whether 

or  not  the  reasons  given  by  the  solicitor  are  sufficient        Soott. 

to   excuse   his   not   having    summoned    the   commisp-  ^^  the  mattet 

sioner.     If  the  solicitor  be  correct  in  his  objections,  he 

should  not  have  issued  a  fiat^  directed  to  Mn  Scoti,  till 

he  had  applied  to  the  Court  to  know  how  he  should 

act. 

Mr.  O.  Anderdon^  for  the  assignees  who  had  been 
served,  appeared  and  asked  his  costs. 

Per  Curiam : — The  assignees  may  take  their  costs  out 
of  the  estate. 

Mr.  O.  Anderdon : — ^There  is  no  estate. 

Per  Curiam : — ^Then  the  solicitor  must  pay  them. 

Declare  the  petitioner  was  entitled  to  be  summoned, 
and  let  the  solicitor  pay  to  the  petitioner  his  costs  of 
this  application,  and  the  costs  of  the  assignees,  if  no 
estate. 


Ex  parte  SCOTT.— In  the  matter  of  JONES.  G  of  R. 

Jia/L  16y 

This  was  a  second  petition  between  the  same  parties        1®88- 
as  the  last,  but  in  andhenr  baidcruptcy ;  it  was  precisely  ^^^^^ 
similar  to  the  first  petition,  mutatis  muta9idi$.   After  this  «todbett»j^ 
petition  was  presented,  the  solicitor  gave  the  petitioner  and  invoiTii^ 
notice  diat  he  wished  the  decision  in  the  present  petition  ^^  ^„^  ^ 
to  depend  upon  tiiat  under  the  first;  to  this  the  peti^  f^^;;^/^^ 

Court  in  the  first  petition  shaU  bind  in  the  •coond,  Uie  other  |Mrty  who  afterwwds  file* 
afiSdavits  under  the  second  is  not  entitled  to  the  costs  thereof. 
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1838.        tioner  refused  to  accede,  and  filed  affidavits  precisely 

'         similar  to  those  used  in  the  first  petition,  muiaiis  mur 
Ex  parte  , 

Scott.        tandisj  whereon  affidavits  were  filed  in  answer,  and  reply 

Id  the^inattcr  identical  with  those  under  the  first  petition. 

J0NE8. 

Mr.  Bethdl  asked  for  a  similar  order  as  in  the  last 
petition. 

Mr.  Swantton  consented,  save  that  the  respondent  was 
not,  under  the  circumstances,  entitled  to  the  costs  of 
the  affidavits  filed. 

Per  Curiam : — Let  the  same  order  be  made  as  in  the 
last  petition,  save  as  to  costs;  let  the  petitioner  have  all 
costs  up  to  the  time  of  receiving  notice  that  the  respon- 
dent intended  the  decision  in  the  former  petition  to  be 
binding  as  to  the  present  petition,  but  none  beyond  that 
time. 


C.  of  R. 

Jan.  16, 

18da 


Ex  parte  T.  F.  ADDISON  and  W.  WASHBOURN.— 
In  the  matter  of  J.  BEARD  and  J.  B.  HERBERT. 

IN  November  1836  Beard  and  Herbert  became  partners, 


The  trustees 

deecTciuiiiot  pe-  ^  timber  dealers.     On  the  25th  of  February  1837  they 

tition  to  annul 
a  iiat  which 
prevents  their 


executed  a  deed  of  trust,  assigning  the  whole  of  th^r 
joint  stock  and  effects  to  the  petitioners  in  trust  for  the 
tnMt  fimd  when  creditors  of  Beard  and  Herbert.  On  the  27th  of  Fe- 
^tefim^"  bruary  1837  Beard  alone  executed  a  deed  of  trust,  as- 
one  of  the  bank-  signing   his  separate  property  on  trusts  in  favour  of 

ruDtSa  iRrho  T^as 

an  infant  when   ^^  separate  Creditors.     On  the  25th  of  March  1837 

5^***"*^^*  a  separate  fiat  issued  against  Beard.     On  the  7th  of 

August  1837  Beard  was  convicted  of  havimr  uttered 

Q««re,astothe  ^ 

validity  of  a  joint  fiat,  where  one  of  the  bankrupts  is  attainted.  «*» As  to  the  validity  of 
a  second  or  third  fiat  against  an  uncertificated  banlcrupt. 
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forged  bills  of  exchange,  aiid  sentenced  to  be  trans-  1838. 
ported  for  life.  On  the  10th  of  August  1837  a  joint  — 
fiat  issued  against  Beard  and  Herbert^  at  which  time       Auimson 

Herbert  was  an  infant  under  the  ace  of  twenty-one  ,ftn<^  another. 
,  .  °  "^  In  the  matter 

years,  (a)  of 

This  was  a  petition  by  the  trustees  of  the  trust  deed  ?*^*3i 
in  favour  of  the  joint  creditors,  to  annul  the  joint  fiat  {b) 
for  want  of  a  good  petitioning  creditor's  debt,  and  be- 
cause Herbert  was  an  infant  when  it  issued,  and  Beard 
had  been  convicted  of  felony.  The  petition  stated,  that 
the  petitioners  had  realized,  and  were  about  to  divide, 
a  considerable  part  of  the  joint  estate  under  the  trust 
deed,  when  the  joint  fiat  issued,  the  pendency  of  which 
prevented  them  from  proceeding,  and  therefore  they 
petitioned  to  annul  the  joint  fiat 

Mr.  Swanston  and  Mr.  Keene^  for  the  petition,  afler 
stating  the  facts  to  establish  the  position  that  there  was 
not  a  good  petitioning  creditor's  debt,  proceeded  to 
argue  that  the  joint  fiat  was  absolutely  void,  because 
Herbert  was  an  infant  when  it  issued,  BeUon  v.  Hodges  (c), 
and  because  Beard  had  been  attainted  of  felony.  Bid- 
lock's  case,  {d) 

Mr.  Twiss  and  Mr.  BetheUy  cantrdj  were  stopped  by 
the  Court. 

The  Chief  Judge  :  —  It  is  a  rule  in  bankruptcy  not 
to  interfere  to  annul  a  fiat,  unless  on  the  application  of 

(a)  This  latter  fact  was  dis-  (c)  BeUonv,  Hodges,  9  Bingh, 
puted,  but  the  Court  declared  565.   S.  C.  3  M.  4-.  Scott,  496. 
the  affirmative  established.  {d)   Bullock*s    case,    14  Fes. 

(b)  See  ex  parte  Jones^  5  Uea.  452. 
4*  Ck.  197. 
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1898.        1^  bankrupt,  of  a  creditot^  or  of  some  person  intaaested 

'         in  lemoning  the  fiat  out  of  die  way  (a) ;  but  the  pett- 

Admson      taoners  have  no  mtei»8t  to  ghre  them  a  iocus  MtaadL  to 

I'^thT^^'^^'    ^PP'y  ^  annul  the  joint  fiat.    The  petiticHifflrs  ooDtend 
of  that  the  existence  of  the  joint  fiat  is  a  grievaaoe  to 

and  ttpothj^r.  ^^"^»  because  it  pverents  mm  acting  under  the  trust 
deed*  and  because  thejr  are  iisUe  to  be  sued  by  the 
assignees  under  the  joint  fiat  fiir  the  propeKQr  seriiaed 
und^r  the  trust  deed;  but  suppose  the  joint  fiat  tto- 
nulled,  s^  the  separate  fiat  would  i^emain,  and  be  the 
cause  of  similar  grievances ;  besides  which,  I  iiunk  jdie 
petitioner's  tf  ust  deed  cannot  4itand,  haying  been  ofver- 
reached  by  ^  subsequent  tiat,  whida  issued  wkhja  six 
nondis  of  the  deed.  Moreover,  Herbert  was  an  infiuit 
when  he  executed  the  trust  deed,  which  is  duuefore 
invalid.  It  is  true  the  assignees  cannot  set  up  the  in- 
fiincy,  as  that  would  render  their  £at  invalid;  but  the 
affidavits  in  support  of  the  petition  allege  Herbert  ms 
not  of  age  v/hen  he  ^secuted  the  jueignment,  whidi  Senst 
is  clearly  proved.  I  entertain  an  opinion  that  the  fiat 
is  not  valid,  but  I  do  not  nanr  give  any  judgmott  ma 
that  point  Dismissing  this  petition  does  not  decide  tiK 
question  against  the  petitioners ;  if  it  did  so,  probably 
the  matter  would  be  put  in  course  of  trial  by  this  Court; 
but  the  dismissal  leaves  the  petitioners  at  liberty  to  prcH 
ceed  at  law.  All  I  now  decide  is,  that  the  petitioners 
have  no  locus  standi  here. 

Sir  John  Cross:  — This  petidon  is^fo  de  se.  If  ITcr- 
bert  were  a  minor  when  the  fiat  issued,  he  was  so  when 
he  executed  the  trust  deed  under  which  the  petitioners 
claim. 

(a)  See  1  Mont,  6^  Ayr,  Practice  in  Bankruptcy,  584,  note  (a). 
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Sir  Qwrge  Bote:  —  18Sa 

The  petitioners  coime  here  mb  trustees,  «nd  ask  to        *"^* 
annul  the  joiftt  iiat  as  against  both  Beard  and  Herbert       ADmMwf 

As  six  months  had  not  elapsed  between  tibe  date  of  their  ,«"<!  another. 

In  the  matter 
trust  deed  and  the  iiat^  their  title  is  inTalidatod  as  of 

against  the  fiat     Even  if  the  petitioiiers  were  creditors,    and  !liSi5ier. 
it  would  make  little  or  no  difference  in  dieir  finroar, 


faecanse  while  the  separate  fiat  stands  the  title  under 
ihe  trust  deed  is  good  for  nothing;  and  the  utmost 
the  Court  could  do  would  be  to  order  the  petition  to 
stand  over,  to  serve  the  assignees  under  the  separate 
fiat  The  petition  carries  its  own  answer  in  the  fiiets, 
the  petitioners  say  they  are  embarrassed  by  a  joint 
-fiat;  the  answer  is,  there  exists  a  separate  fiat  also^ 
whidi  creates  equal  embarrassment;  the  petitioners 
ask  to  annul  tlie  joint  fiat  because  of  their  previous 
assignment,  while  another  assignment  exists,  which  is 
^id  against  the  {letitioners,  viz.,  that  under  the  sepa- 
rate fiat  In  cases  where  a  second  fiat  issues  the 
general  rule  is,  that  the  assignees  under  the  first,  cannot 
i^ply  to  annul  the  second,  though  those  under  the 
second  may  annul  the  first;  and  any  exceptions  to  this 
rule  depend  upon  peculiar  circumstances :  if  such  rule 
prevails  between  two  fiats,  much  more  does  it  betwe^i  a 
fiat  and  a  trust  deed.  An  ii^unction  is  never  granted 
in  equity  where  it  appears  the  parties  have  a  good 
defence  at  law  without  the  assistance  of  equity.  JETer- 
bert  was  an  infant ;  but  the  trust  deed  would  fiill  by  the 
same  blow  which  overthrew  the  fiat  It  is  not  necessary 
now  to  dispose  of  the  question  of  attainder ;  but  whether 
it  would  be  wise  to  make  an  attainted  person  the  subject 
of  a  separate  fiat,  is  a  different  consideration  from  the 
propriety  of  including  him  in  a  joint  fiat,  where  compli- 
cated matters  and  accounts  may  be  involved;  but  I 
give  no  opinion  as  to  this,  my  judgment  being  founded 
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1838.        on  the  fact,  that  the  petitioners  have  no  locus 
_  The  assiimees  under  the  joint  fiat  must  find  themselves 

£x  parte  ^  "^ 

Addison       in  a  situation  of  some  diflBculty  with  reference  to  the 

and  anothen    effect  the  separate  fiat  may  have  as  against  their  title, 

of  but  an  arrangement  may  readily  be  made  with  the  two 

and  another.    ^^  ^^  assignees,  SO  as  to  give  a  perfectly  good  tide  to 

the  assignees  under  the  joint  fiat     If  the  petitioners 

are  in  possession  of  any  property,  probably  all  parties 

will  feel   it  to  be  advantageous  to  enter  into  some 

arrangements. 

As  to  the  ^a-  Although  not  stricdy  applicable  to  the  present  ques- 

''^*hirdVT*"^  ^^'^^^  ^  probably  shall  not  find  a  better  occasion  than 

against  an  the  present  for  observing,  that  an  error  has  got  abroad, 

bankrupt,  (a)     and  been  acted  upon  (ft),  that  when  a  second  fiat  issues 

against  an  uncertificated  bankrupt  the  commissioner  is 
justified  in  not  opening  it*  This  idea  would  do  much 
mischief  if  it  prevailed  in  practice.  I  know  of  cases 
where  former  London  lists  of  commissioners  have  de- 
clined to  open  a  separate  commission,  because  aware  of 
a  previous  joint  commission,  including  the  person  against 
whom  the  previous  separate  commission  issued;  and 
when  such  cases  have  been  brought  before  the  Lord 
Chancellor  he  has  oonstandy  declared  that  the  commis- 
sioners must  open  every  fiat  which  comes  to  them.  The 
erroneous  idea  to  which  I  refer  has  arisen  fi-om  the  cir- 
cumstance that  the  case  before  Lord  Brougham  (c)  is 
not  so  fully  reported  as  could  be  wished.  It  is  impor* 
tant  to  state,  that  what  was  there  a  doubt  has  been 
stated  not  to  be  a  principle  to  be  acted  upon.  But  as 
between  the  Court  above  and  the  London  commissioners, 
the  question  is  not  whether  it  is  a  first  or  third  fiat; 
their  duty  is  to  open  all  fiats  directed  to  them ;  and  if 

(a)  See  Appendix  A.,   where        {b)  Re  Chambers,  anie,  894. 
the  law  on  this  point  is  exa-        (c)  Ex  parte    Weish,  Mont, 
mined.  276. 
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arrangements  can  be  afterwards  effected,  so  mucli  the        1838. 
better.  ^~^ 

JE*  parte 
Addison 

It  was  now  suggested  that  the  petitioners  might  be    and  another* 
proved  to  be  creditors,  but  the  Court  said  that  would  '"  ^^J^^^^^ 

make  no  difference^  as  the  same  objection  still  applied.  Beard 

and  another. 

Petition  dismissed. 


Ex  parte  BURRELL.  —  In  the  matter  of  NORMAN.      C.  of  R. 

Jan,  19, 

vJN  a  former  day  the  common  order  was  made  for  the        1838. 

sale  of  an  equitable  mortfica£;e ;  the  premises  had  been  ^"  equitable 

,  ,  ^^^  *  ^         mortgagee  is 

sold,  and  this  was  a  petition  by  the  mortgagee,  praying  entitled  to  the 
to  be  allowed  the  rents,  not  from  the  date  of  the  order  JJ"  ©iSe/of 
of  sale,  but  from  the  time  of  an  anterior  notice  given  by  «»!« (**)'  "**■ 

'  ^  .  .        withstanding 

him  to  a  tenant  to  pay  to  him  the  rents,  which  notice  any  notice  to 
was  six  days  after  the  date  of  the  act  of  bankruptcy. 

Mr.  Stoanston  and  Mr.  "RogerB  for  the  petition :  —  It 
has  been  decided  that  even  at  law  a  deposit  of  title 
deeds  is  sufficient  to  authorize  the  depositee  to  demand 
and  receive  rents  from  the  tenants,  Garry  v.  Sharratt  (b) ; 
and  where  a  debtor  deposited  title  deeds,  and  after* 
wards  assigned  his  interest  in  the  same  premises  to  the 
same  party,  by  a  deed,  which  was  not  registered  under 
the  7  Ann.  c.20.,  and  the  debtor  aflerwards  became 
bankrupt,  and  the  assignees  brought  an  action  for  the 
rents  received  by  the  mortgagee,  it  was  held  that  though 
the  assignment  was  void  for  want  of  registration,  yet 
the  assignees  could  not  recover  the  rents  received,  which 


(a)  See  ex  parte  Carhn,  ante,  328. 

{b)  Garry  v.  Sbarralt,  10  Bam.  4  Ores,  717. 
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18^38*        the  defendant  might  retain  in  his  character  of^equitable 

mortgagee,  Sumpter  v.  Cooper,  (a)     It  is  reported  to 

BuRBBLL.      hKve  been  decided  by  Lord  EUon,  that  an  equitable 

In  the  ^matter  mortgagee  was  not  entitled  to  the  rents  and  profits  of  a 

NoBMAN.      mortgaged  estate  previous  to  the  sale,  ex  parte  Akxanr 

der  {b) ;  but  that  cannot  be  depended  upon,  as  Lord 

Eldon  is  there  reported  to  have  delivered  a  written 

judgment,  stating  that  an  equitable  mortgagee  did  not 

in  equity  obtain  a  decree  for  a  sale,  but  for  foreclosure. 

This  Lord  Eldon  never  could  have  intended :  there  must 

be  some   misprint  or  slip  of  the  pen.     [Sir  George 

Rose :  —  Certainly  there  is  some  mistake  in  the  report 

on  that  point] 

Mr.  Swinboumej  for  the  assignees,  was  stopped  by  the 
Court 

The  Chief  Judge  :  —  The  usual  rule  in  bankruptcy 
is,  that  an  equitable  mortgagee  is  entitled  to  the  rents 
from  the  time  of  the  order  of  sale  only  (c) ;  a  plain  and 
intelligible  rule,  upon  which  it  is  advisable  to  act, 
instead  of  allowing  minute  distinctions.  The  rule  is 
different  with  respect  to  legal  mortgages,  {d) 

Sir  John  Cross :  —  There  is  no  reason  why  the  general 
rule  should  not  be  applied  to  this  case. 


(a)  Sumpter  v.  Cooper,  2  Barr^.  3  Dea.  <$-  C%.  391.  S.  C.  S  Mbni. 
4*  Adol.  885.  4-  Ayr.  16,  814 ;  er  parte  Rams^ 

(b)  Ex  parte  Alexander,  8  GL  bottom,  8  MorU,  ^T  4y-  '^^  •  ^' 
4r  J'  277.    At  the  present  day,  parte  Belcher,  tDea,S^  C%.  5S9; 
however,  a  different  doctrine  ap-  ex  parte  CalweU,  1  MoUoy^  859. 
pears  to  be  prevailing.  {d)  See  ex  parte  RamMboUomy 

(c)  Ex  parte  Bignold,   8  GL  2  Mont.  ^  Ayr.   79 ;    ex  parU 
4r  J»  875;    ex  parte  Alexander,  Helden,  \  Rote,  175. 
SGl.SfJ.  875 ;  ex  parte  Bignold, 
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Sir  Gtorge  Bote :  —  Garry  v.  Sharratt  (a)  and  Sumpter        18S8. 
v»  Cooper  (ft)  are  cases  at  law  which  do  not  apply  here,        """"" 
because  the  petitioner  does  not  stand  upon  his  legal      Bcerbll. 
title.     He  comes  here  for  assistance,   which  will  be  '"  the  matter 
granted  according  to  the  well  known  practice  in  such       Nosmait. 
cases,  which  is  to  give  the  rents  from  the  order  of  sale ; 
the  reason  of  which  is,  that  this  Court  cannot  recognize 
any  right  in  the  equitable  mortgagee  till  the  order  of 
the  Court  declares  him  to  be  such.     Upon  the  general 
principles  of  bankruptcy  this  application  ought  not  to 
be  granted.    If  notice  to  the  tenants  in  equitable  mort* 
gages  would  avail  any  thing  it  would  be  given  in  every 
instance. 

Application  refused. 


Ex  parte  THORPE.  —  In  the  matter  of  TEESDALE      C  of  R. 

and  SWALES.  ^^  20, 

1838. 

i  HE  petitioner  was  an  equitable  mortgagee,  and  pre-  ^  •quitable 

sented  a  petition,  praying  for  a  sale  of  the  mortgaged  entitled  to  the 

premises,  &c.    On  flie  hearing  of  this  petition,  on  the  |]fter mordef 

11th  of  November    1836,   the   Court  thought    there  fo^•^eJJMoolIl^ 

'  ^  panied  by  an 

was  not  suflBeient  evidence  of  the  time  of  the  several  order  of  refer- 
deposits,  and  ordered  (hat  the  premises  comprised  in  the  time  of  the 
the  indentures  in  the  petition  mentioned  should  be  sold  deposit  of  the 

'^  deeds. 

before  the  commissioners,  and  the  proceeds  paid  into         

the  Bank  of  England;  and  it  was  referred  toVhe  com-  7^^:^'' 
missioners  to  inquire  and  certify  at  what  time^  the  **^^^i2l^t** 
several  deposits,  by  memorandum  or  otherwise,  of  the  memoranda, 
title  deeds  and  securities  were  made :  fiirther  directions  niate  to  the 

^^ deposits  with 

memoranda 

(a)  Garry  v.  Sharratt^  10  Bam,  ^  Cret.  7 1 7.  «»»« <>«*  ^  **>« 

(h)  Sumpter  v.  Cooper^  2  Bam*  ^  Adol.  223. 

GO   2 


and  another. 
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183d.       tod  costs  reserved.    The  commissioners  having  made 
^^.j.  cgftifi^tg^  in  which  they  found  that  the  deposits 

Thoepe.  were  made  as  alleged  in  the  petition,  a  second  petition 
In  the  matter  ^^  ^^^  presented,  stating  that  since  the  order  for  sale 
Teesdale  the  assignees  had  received  considerable  sums  in  respect  of 
the  rents  of  parts  of  the  mortgaged  premises,  which  the 
petitioner  now  claimed,  and  praying  that  the  certificate 
of  the  commissioners  might  be  confirmed,  and  the  peti- 
tioner be  paid  his  costs  of  the  fdrmer  and  present  pe* 
tition  out  of  the  proceeds  of  the  sale ;  and  that  the 
petitioner  might  be  declared  entitled  to  the  proceeds  of 
the  sale,  and  to  the  rents  and  profits  received  by  the 
assignees  since  the  order  for  sale,  and  to  prove  for  the 
residue. 

Mr.  Swanstan  and  Mr.  Abraham  for  the  petition. 

Mr.  Wcdher  for  the  assignees :  —  The  rule  is,  that  an 
equitable  mortgagee  is  entitled  to  the  rents  only  fi'om 
the  date  of  the  order  declaring  him  equitable  mortgagee ; 
which  order  will  be  made  this  day,  and  the  petitioner 
therefore  is  not  entitled  to  any  rents.  The  petitioner 
had  not  established  his  case  at  the  former  hearing,  as 
the  reference  to  the  commissioners  proves.  In  legal 
mortgages  the  rents  are  allowed  the  mortgagee  fiN)m 
the  time  of  bringing  an  action  of  ejectment,  or  of  filing 
a  bill  in  equity;  in  equitable  mortgages  the  rents  are 
not  allowed  till  the  appointment  of  a  receiver.  As  to 
the  costs,  the  petitioner  is  not  entitled  to  them,  as  part 
of  the  deposits  were  without  memoranda. 

Per  Ctcriam :  —  The  former  order  of  reference  to  the 
commissioners  was  to  ascertain  the  time  of  the  deposits; 
the  certificate  of  the  commissioners  agrees  with  the 
statement  of  the  petitioner,  who  was  therefore  correct, 

5 


CASES  IN  BANKRUPTCY.  443 

and  should  now  stand  in  the  same  situation  as  if  the        1838. 

Court  had  given  full  credence  to  his  statement  at  the         — — 

former  hearing,  and  had  made  the  common  order  at       Thoepb.    ' 

once;  he  is  therefore  entitled  to  the  rents  accrued   In  the  matter 

of 

between  the  former  order  and  the  time  of  the  sale  of     Tjmsoaib 

the  premises.     The  former  order  of  this  Court  makes  another. 

the  assignees  receivers  or  trustees  of  the  rents  for  the 

person  entitled.    The  Court  takes  the  property  into  its 

hands,  and  the  rent  follows.     The  appointment  of  a 

receiver  would  give  the  rents  to  the  equitable  mortgagee ; 

and  a  bill  filed  in  equity,  or  an  ejectment  brought  at 

law,  would  have  the  same  effect  in  legal  mortgages,  and 

the  order  of  this  Court  has  a  similar  operation.    As 

to  costs,  some  of  the  deposits  were  accompanied  by 

memoranda  and  others  not,  the  consequence  of  which 

is  that  the  costs  of  this  petition  must  be  apportioned^ 

the  petitioner  must  himself  pay  the  costs  of  so  much  of 

the  petition  as  relates  to  deposits  without  memoranda, 

and  so  much  of  the  costs  as  relate  to  deposits  with 

memoranda  to  come  out  of  the  proceeds. 

The  order  made  was :  — >  Declare  the  petitioner  equi- 
table mortgagee^  and  entitled  to  the  rents  since  the  date 
of  the  former  order;  and  let  an  account  be  taken  of 
them  by  the  commissioners.  Costs  to  be  apportioned 
in  respect  of  the  deposits  without  and  of  the  deposits 
with  a  written  memorandum :  proof  for  residue. 


G  G  8 
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C.  of  R. 
Jan.  19  8^27^ 

ld3a 

Qiuar^t  whether 
commiflBioiiets 
sttj  inquire 
into  the  oon- 
aideratkm  of 
a  judgmeuty 
uolesB  fraud  is 
proved* 

See  ex  parte 
Mantxm^  aavUf 
155. 


Ex  parte  MARSTON.— In  the  matter  of 

RIDSDALE. 

1  HE  question  in  this  case,  whether  the  commissioner 
had  jurisdiction  to  inquire  into  the  consideration  of 
a  judgment  debt,  received  some  attention  on  a  former 
occasion,  ex  parte  MarstaUj  ante  155,  when,  it  not  being 
clear  that  the  commissioner  had  rejected  the  debt,  die 
petition  was  ordered  to  stand  over,  and  the  petitioner 
was  to  go  before  the  commissioner,  and  finally  have 
his  debt  rejected  dr  admitted.  The  conmiissioners 
having  admitted  the  debt,  the  petition  now  came  on 
again  to  be  finally  disposed  of. 

Mr.  Koe  for  the  petition. 

Mr.  Bethellf  for  the  assignees,  referred  to  ShUlUo  v. 
TTieed  {a)  as  containing  references  to  the  statutes  and 
cases  on  the  point,  and  to  George  v.  Stanley,  {b) 

The  Chief  Judge  referred  to  Edwards  v.  Dick,  (c) 

The  case  then  stood  over  to  the  27th,  on  which  day 
Mr.  Beihell  stated  that,  having  looked  at  and  considered 
tlie  facts  of  this  case  with  great  attention,  he  did  not 
think  the  assignees  ought  to  oppose  the  proof  of  the 
debt. 


Sir  John  Crass  then  delivered  judgment  as  follows : — 
I  observe  in  the  printed  reports  of  a  former  discussion 
of  this  case  it  has  gone  forth  to  the  public  that  it  is 


(a)  Shiliilo  v.  Tkeed,  7  Bingh.  405. 
(fi)  George  v.  SUatUey,  4  Taunt.  683. 
(c)  Edwards  v.  Dkk,  4  Bam»  ^  Aid,  212. 
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held  in  this  Court  to  be  as  competent  for  commissioners        1838. 
to  inquire  into  the  consideration  of  judgments  as  of         ""^^ 
bills  of  exchange.     As  I  am  not  aware  of  any  such      Mabston. 
general  rule^  I  feel  it  incumbent  upon  me  to  express  *°  ^®  matter 
my  opinion   on   that  subject*    I  had   always  before      Rumdala* 
imderstood  that  there  was  this  established  distinction^ 
that  though  a  simple  contract  is  oiily  primd  facie  evi- 
dence of  a  debt,  a  judgment  is  conclusive ;  and  that  it 
is  a  first  principle  of  English  jurisprudence,  that  the 
merits  of  a  judgment  of  a  Court  of  competent  juris- 
diction can  never  be  tried  over  again  ot  disputed  in 
any  shape  whatever,  either  by  the  parties  themselves  or 
by  those  who  claim  under  thenu    It  is  true  that  Courts 
of  equity  may  deal  with  the  rights  of  parties  founded 
on  a  judgment,  as  well  as  with  any  other  rights  of  pro- 
perty.    But  the  merits  of  the  judgment  are  taken  as 
res  jttdkata^  and  not  to  be  disputed  by  any  matter  of 
fiust  cognizable  by  the  court  where  such  judgment 
stands  recorded.     It  is  stated  as  a  general  principle  in 
Camyni%  Digest,  —  Title,  Chancery  Judgment, — **That 
Chancery  cannot  proceed  by  suit  in  equity  to  annul  a 
judgment  at  common  law,  nor  to  examine  the  justice  of 
a  judgment  given.**    If,  then,  it  be  not  competent  for 
any  court  of  law  or  equity  to  try  over  again  res  judicata^ 
I  cannot  understand  by  what  authority  commissioners 
can  do  this,  who,  although  for  some  purposes  they  may 
be  considered  a  court,  have  no  judicial  authori^  to  hear 
and  determine  any  matter  whatever  either  of  law  or 
equity.     Two  cases  have  been  referred  to  as  authorizing 
commissions  to  revise  the  merits  of  a  judgment^  namely, 
ButterfiP^  case  (a)  in  Sir  George  Bote's  Reports,  and 
Bryanfs  case  (i),  in  1  Ves*  and  Beames.    But  the  former 


(a)  Ex  parU  Butterfil,  1  Bote,  192. 
{b)  Ejc  parte  Bryant,  I  Vei.  Sf  Bea.  SI  1. 
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1838^        appears  to  me  to  show  the  contrary.    There  a  creditor 

•~"~        tendered  a  proof  founded  solely  on  a  verdict,  and  the 

Mabston.     commissioners  rejected  the  proof  because  the  verdict  of 

In  the  matter  ^y^  j^^  jj^j  j^^^.  ^y^Qn  affirmed  by  the  juc^ment  of  the 

RiDBDAu.     Court,  nor  was  the  consideration  shown*     Lord  Eldan 
held  they  had  done  rightly,  and  said  it  was  competent 
for  any  party  to  impeach  the  verdict,  and  said  that 
'*  before  it  is  matured  into  a  judgment  it  is  only  primd 
fade  evidence  of  a  debt*'*    As  to  Bryants  case  (a),  the 
question  there  was,  whether  there  was  a  good  petitioning 
creditor's  debt,  the  objection  being  that,  although  there 
was  a  sufficient  debt  prior  to  the  bankruptcy,  it  was 
merged  in  a  subsequent  judgment.     Upon  that  Lord 
EUon  was  of  opinion  that  the  original  debt  was  not 
merged,  and  that  the  consideration  for  the  judgment 
must  be  looked  to,  not  for  the  purpose  of  defeating  it, 
but  for  the  purpose  of  supporting  the  commission,  which 
was  the  only  point  to  be  determined.     But  the  reporter 
has  ascribed  to  the  Lord  Chancellor  a  single  word  which 
turns  the  expression  of  his  opinion  of  the  case  before 
him  into  the  assertion  of  a  general  rule.    The  words  of 
the  report  run  thus,  <^  Pi*oof  upon  a  judgment  will  not 
stand  merely  upon  that,  if  there  is  not  a  debt  due  in 
truth  and  reality,  for  which  the  consideration  must  be 
looked  to^"    But  if  the  indefinite  article  in  that  sen- 
tence be  changed,  and  it  be  read,  **  proof  upon  the  judg- 
ment," then  the  opinion  would  be  confined  to  the  case 
judicially  before  him,  instead  of  promulgating  a  general 
rule,  not  at  all  necessary  to  the  determination  of  that 
case ;  and  this  is  the  only  trace  I  have  been  able  to 
discover  in  support  of  the  alleged  general  rule.    If 
there  had  been  already  any  such  general  rule,  the  sub- 
sequent act  8  G.  4.  c.  d9j  which  makes  certain  jud^ 

(a)  Ex  parte  Bryani,  I  Ves.  ^  Bca.  811. 


CASES  IN  BANKRUPTCY-  44T 

m^its  therein  described  void  in  case  of  bankruptcy,  is        ]  888. 
an  absolute  nullity,  for  it  seems  to  me  that  inquiring         — — 
into  the  consideration  of  a  judgment  is  to  treat  it  as      Maaston. 
null  and  void,  inasmuch  as  all  specialty  debts  are  pay-  ^°  ^^  matur 
able  in  bankruptcy  pari  passu  and  without  priority;      Riosdaul 
and  therefore  the  only  use  of  a  judgment  is  in  being 
conclusive  evidence  of  a    debt.     I  am   therefore  of 
opinion  that  it  was  not  the  duty  of  these  commissioners 
to  inquire  into  the  consideration  for  the  judgment  in 
quesdoui   unless   tliey  had  previously  found  that  the 
cognomt  was  not  filed  pursuant  to  the  statute,  which  in 
that  case  makes  it  fraudulent  and  void  as  against  assig* 
nees;  and  I  think  that  this  Court  is  bound  to  admit 
the  judgment  as  conclusive  evidence  of  the  debt,  unless 
it  be  so  vacated  by  the  statute* 

The  case  of  George  v.  Stanley  (a)  has  been  cited  from 
Taunton's  reports  as  an  instance  of  a  trial  on  the  merits 
after  judgment.  But  there  the  judgment  being  against 
the  loser  of  money  at  play,  it  was  altogether  void  by  the 
statute  against  gaming,  though  that  reason  is  not  adver* 
ted  to  in  the  report  It  does  not,  however,  appear  to 
me  that  any  of  those  acts  are  applicable  to  the  judg- 
ment now  before  us,  nor  do  we  find  that  the  validity 
of  it  has  been  at  all  questioned  on  any  grounds  either  of 
illegality  of  fraud  or  irregularity,  but  on  the  testimony 
of  witnesses  to  the  merits,  which  I  do  not  think  it  was 
within  the  province  of  the  commissioners  to  try  after 
those  merits  had  been,  in  the  words  of  Lord  Eldony 
**  matured  into  a  judgment.'' 

The  Chief  Judge:  —  Not  si^pposing  it  would  be 
necessary,  I  have  not  looked  into  the  authorities^  What 
lias  been  said  has  not  altered  my  opinion.     I  have  a 

■■  !-■■■»■ ■       ..■      P  1  I  .1  *■  — 

(a)  George  y^fUaiUey,  4  Tawni,  687. 
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1 838.       strong  remembrance  of  many  cases  where  the  Cbanoellor 

has  referred  to  the  commissioner  to  report  as  to  the 

Marhton.     consideration  of  judgment   debts.     If   commissionerB 
In  the  matter  ^ould  not  do  so,  bondjide  creditors  would  be  defrauded, 
RmsoALE.     as  all  usurious  and  gaming  debts  would  be  secured  by 
judgments. 

Sir  John  Cross :  —  Of  course  all  fraudulent  judgments 
can  be  examined  into  when  any  ground  is  laid. 

Sir  George  R^e:  -»  As  the  point  is  not  argued,  I  am 
not  called  upon  to  deliver  judgment;  still  it  is  impor- 
tant to  state,  as  a  rule  which  does  and  ought  to  goyem 
commissioners,  that  they  may  examine  into  the  con- 
sideration of  a  judgment  debt.  There  is  a  distinction 
between  the  operation  of  judgments  on  property  when 
the  party  continues  solvent  and  when  bankruptcy  inter- 
venes. Both  at  law  and  in  equity  execution  on  judg- 
ments is  continually  stayed  and  set  aside  on  equitable 
circumstances ;  and,  by  analogy,  the  same  is  done^  in 
effect,  in  bankruptcy,  by  preventing  a  proof. 


Lord 
Chancel- 
lor. 
Jan.25^279 
1838. 

Creditors  may 
consent  by 
proxy  under 
6  Geo.  4.  e.  16' 
8.  88.  to  the 
assignees  in- 
stituting a  suit 
in  equity,  (a) 


Ex  parte  BELCHER.  —  In  the  matter  of  BANNA- 
TYNE  and  others.  Assignees,  v.  LEADER. 

A  BILL  was  filed  against  Leader  by  the  assignees  of  a 
bankrupt.  Before  the  suit  was  instituted  a  meeting  of 
creditors  was  duly  held,  and  the  consent  of  the  requisite 
number  was  given  under  6  Geo.  4*  c  16.  s.88»  which 
enacts,  that  the  assignees,  with  the  consent  of  the  major 
part  in  value  of  the  creditors  who  shall  have  proved  tmder 


(a)  Es  relathne. 
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the  oommiBsion  present  at  any  meeting,  whereof  and  ot        1838. 
the  purport  whereof  twenty-one  days  notice  shall  have         — 
been  given  in  the  London  Grazette^  may  compound  with       Bblcrbe. 
any  debtor  to  the  bankrupt's  estate^  and  take  any  reason-  ^^  the  matter 
able  part  of  the  debt  in  discharge  of  the  whole,  or  may    Bannatynx. 
give  time  or  take  security  for  the  payment  of  such  debt,  other*, 

or  may  submit  any  dispute  between  such  assignees  and 
any  persons,  concerning  any  matter  relating  to  such 
bankrupt's  estate,  to  the  determination  of  arbitrators,  to 
be  chosen  by  the  assignees  and  the  major  part  in  value 
of  such  creditors  and  the  party  with  whom  they  shall 
have  such  dispute,  and  the  award  of  such  arbitrators 
shall  be  binding  on  all  the  creditors ;  and  the  assignees 
are  hereby  indemnified  for  what  they  shall  do  according 
to  the  directions  aforesaid;  and  no  suit  in  equity  shall 
be  commenced  by  the  assignees  without  such  consent  as 
aforesaid;  <^ provided,  that  if  one  third  in  value  or  up* 
wards  of  such  creditors  shall  not  attend  at  any  such 
meeting  (whereof  such  notice  shall  have  been  given  as 
aforesaid),  the  assignees  shall  have  power,  with  the  con- 
sent of  the  commissioners,  testified  in  writing  under 
their  hands,  to  do  any  of  the  matters  aforesaid." 

At  the  meeting  held  under  this  clause  some  of  the 
creditors  who  resided  in  Scotland  voted  by  proxy,  and 
a  question  thereon  arose  whether  the  consent  had  been 
given  accoi*ding  to  the  terms  of  the  statute^  so  as  to 
entitle  the  assignees  to  their  costs  out  of  the  bankrupt'^ 
estate,  in  the  event  of  the  suit  not  being  successful  (a) 
The  official  assignee,  not  being  satisfied  on  that  point 
now  moved  that  his  name  might  be  struck  out  of  the 


(a)  If  a  suit  is  carried  on  with.  210;  Ockleston  ▼.  Bentcmy  S  Sinu 

out  the  consent  of  creditors,  the  4*  '^m.  265.    See,  on  the  subject 

bankrupt's  estate  is  not  liable  to  generally,  1  Mont,  4*  -^^r.  Prac* 

costs;  ex  parte  WhUchureh^  1  Atk.  tice  in  Bankruptcy,  266.. 
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1838.       billj  on  the  ground  that  the  requisite  consent  of  creditors 
«        .       had  not  been  obtained 

E*  parte 
Belchrb. 

a  e^ma  ec  j^^.^  j^  Rusgell,  for  the  official  assignee,  contended  that 
Bannatymk  the  consent  was  not  valid  when  given  by  proxy,  as  the 
creditors  ought  to  be  personally  present,  and  hear  and 
consider  the  arguments  in  iavour  of  the  proposed  suit; 
and,  therefore^  if  the  bill  should  be  dismissed  with  costs^ 
the  assignees  would  not  be  entitled  to  costs  out  of  their 
estate. 

Mr.  G.Rkhardsy  contrdy  for  the  creditors'  assignees : — 
A  consent  by  proxy  is  sufficient^  as  is  allowed  by  several 
sections  of  6  Geo.  4.  c.  16.  in  matters  of  equally  great 
importance,  as  instituting  a  suit.  By  s.  46.  an  agent 
may  prove  a  debt  for  a  body  politic  By  s.  61.  a  cre- 
ditor may  depute  another  person  to  vote  on  his  behalf 
in  the  choice  of  assignees ;  by  s.  124.  a  creditor  may  give 
another  person  a  power  of  attorney  to  sign  the  bank- 
rupt's certificate;  and  by  s.  134.  any  person  may  vote 
by  power  of  attorney  for  a  creditor  at  the  meeting  to 
decide  upon  a  composition. 

Cur.  ad.  tmlL 

Jan.  27.  '^^  Lord  Chancellor:—  I  have  looked  into  the 

6  Geo.  4.  c.  16,  and  it  appears  to  me  that  a  consent  by 
a  creditor  to  instituting  a  suit^  given  through  his  autho- 
rized agent,  is  sufficient.  Several  sections  expressly 
authorize  this :  amongst  others,  I  may  notice  that  even 
a  certificate  may  be  signed  by  an  agent.  The  official 
assignee  has,  consequently,  sufficient  to  enable  him  to. 
prosecute  the  suit  with  safety  as  to  costs. 
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Ex  parte  AINSWORTR  —  In  the  matter  of  GOREN.      C  of  R. 

Jim.  29, 

1  HIS  was  the  usual  petition  by  an  equitable  mort-        1838. 
gagee  by  deposit  of  deeds.     The  deposit  was  on  the  ^"j^^*^*^Ui 
18th  of  April,  the  act  of  bankruptcy  on  the  24th|  and  mortgagee,  by 
the  fiat  issued  on  the  27th.     The  deposit  was  to  secure  deeds,  the  Court 
an  antecedent  debt,  and  there  was  not  any  evidence  of  S^te^  deli- 
pressure.     The  bankrupt  at   the  time  of  the  deposit  veredupona 

1  .  1  1  1  1  •  1    1      1    cross  petition. 

also  gave  a  cognovit  to  secure  the  same  debt,  which  had         

been  set  aside  because  irregular  in  point  of  form,  and  titie*de«L!'^*^*^ 

obtained  by  firaud.  without  pres- 

sure, on  the  eve 

Mr.  SpencCy  with  whom  was  Mr.  O.  Anderdmiy  Iiaving  to  secure  an 
opened  the  petition,  the  Court  intimated  that  the  de-  |^J[^f^^*' 
posit  was  so  near  the  act  of  bankruptcy  in  point  of  time, 
tliat,  not  being  given  under  pressure,  it  was  a  fraudulent 
preference^  and  that  the  best  course  for  the  petitioner 
to  pursue  would  be  to  give  up  the  deeds  at  once,  as  the 
Court  could  so  order  if  it  pleased.  To  this  the  peti- 
tioner would  not  consent,  and  some  doubt  was  sug- 
gested as  to  the  jurisdiction  so  to  order;  whereupon  the 
Court  said,  presenting  a  petition  is  a  submission  to  the 
jurisdictbn  of  the  Court,  touching  the  whole  subject 
matter  of  the  petition,  and  the  Court  can  compel  obe- 
dience to  any  order  relating  to  the  title  deeds  in  ques- 
tion; and  that  though,  indeed,  the  Court  could  not 
order  the  tide  deeds  to  be  delivered  up,  because  the 
assignees  had  not  presented  a  cross  petition  praying  that 
such  might  be  done,  yet  that  the  present  petition  might 
be  ordered  to  stand  over,  with  liberty  to  the  assignees 
to  present  a  cross  petition  so  praying. 

Finally  the  petition  stood  over  to  enable  a  commu- 
nication to  be  made  to  the  petitioner,  who  lived  in  the 
country. 
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Cof  R.  Ex  parte  NAINBY.— In  the  matter  of  NAINBY. 

Jaiu3\f 

1838.  J[  ujg  ^^^  g  petition  by  the  bankrupt  to  annul  the 

taniuupt  eon-  ^^^     ^^  bankrupt  concocted  preparations  for  a  frau- 

oocts  a  fraudu-  dulent  fiat,  under  which  fictitious  debts,  &c.  were  to 

lent  fiat,  and 

three  days  be-  have  been  proved,  but  three  days  before  the  fiat  issued 
abandons  his  ^^  altered  his  intention,  and  gave  notice  to  tike  parties 
mtendon,  but     ^^<^  y^^  |jj^j  resolved  not  to  prosecute  the  plan :  they 

the  other  parties  ^  r  j 

issue  the  fiat,  the  nevertheless  issued  the  fiat.  The  petition  was  presented 
not  petition  to  some  days  before  the  day  appointed  for  the  last  exami- 
*^^  nation,  but  the  bankrupt  had  surrendered,  and  his  last 

examination  was  adjourned  to  a  future  day,  the  com- 
missioner thinking  it  fit  so  to  do,  having  received  an 
intimation  of  the  intent  of  the  bankrupt  to  petition. 
Some  of  the  fictitious  debts  had  been  proved  at  the  first 
meeting,  but  the  bankrupt  having  threatened  to  expose 
the  truth,  the  parties  did  not  intend  to  make  their 
appearance  again.  This  was  a  petition  by  the  bankrupt 
to  annul  the  fiat,  as  having  been  firaudulently  concerted 
and  issued.  The  petition  having  been  opened,  the 
Court  intimated  that  the  bankrupt  being  party  to  the 
fraud  had  no  locm  standi^  and  that  the  1  &  2  W.  4.  c.  56. 
s.  42.  (a)  prevented  annuUing  for  concei*t. 

Mr.  Ticiss  and  Mr.  Prater^  for  the  petition,  contended 
that  the  bankrupt  was  no  party  to  the  fraudulent  fiat, 

(a)  "  That  from  and  after  the  or  any  of  them,  and  the  bank- 
passing  of  this  act  no  commission  nipt,  his  solicitor  or  agent,  or 
of  bankrupt  shall  be  supersed-  any  of  them ;  save  and  exc^ 
ed,  nor  any  fiat  annulled,  nor  any  when  a  petition  to  supersede  a 
adjudication  reversed,  by  reason  commission  for  any  such  cause 
only  that  the  commission,  fiat,  or  shall  have  been  already  pre- 
adjudication has  been  concerted  sented,  and  shall  be  now  pend- 
by  and  between  the  petitioning  ing.*'  ideS  W.4.  c.56.  s.42. 
creditor,  his  solicitor  or  agent, 
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for  that  though  he  had  contemplated  being  paity  to  1838. 

such  proceeding)  yet  that  he  had  a  locus  poenitentuB^  of  ^~~ 

which  he  had  availed  himself  three  days  before  the  fiat  Nainby. 

issued,  and  that  the  1  &  2  W,  4.  c  56.  s.  42-  did  not  ^^  the^  matter 

apply  to  this  case,  which  was  not  a  concerted  fiat  merely,  Nainby,  . 
but  a  fraudulent  fiat 


Mr.  Swanston^  contrdj  was  stopped  by  the  Court. 

The  Chief  Judge: — The  Court  will  not  interfere  to 
annul  this  fiat  on  the  application  of  the  bankrupt  If 
what  he  alleges  be  true,  the  petitioning  creditor,  the 
assignees,  the  solicitor  and  his  clerk,  are  all  guilty  of  a 
great  offence.  It  is  the  duty  of  this  Court  to  place  the 
proceedings  under  this  bankruptcy  in  other  hands,  to 
consider  whether  or  not  a  prosecution  should  take  place. 
This  petition  must  be  dismissed,  and  with  costs. 

Sir  John  Cross  and  Sir  George  Rose  concurred. 

The  Court  directed  the  registrar  to  take  the  pro- 
ceedings into  his  possession. 

Petition  dismissed,  with  costs.  Proceedings  retained 
by  registrar. 


Ex  parte  C  ARNES.— In  the  matter  of  GRIFFITHS.       C.  of  R. 

Jan.  SI, 

On  a  former  occasion  when  this  petition  was  called 

.  Practice  as  to 

on  no  person  appeared  in  its  support,  whereupon,  on  order  of  dis- 
the  application  of  Mr.  BetheU,  who  appeared  for  the  ^"^^^*"i. 
respondent,  it  was  dismissed,  with  costs.     On  going  to  n^  filed  in  the 

■  •  1    office. 

the  office  to  draw  up  the  order  of  dismissal,  it  appeared 
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1838.       that  the  petition  bad  not  been  filed  there  pursuant  to 
the  general  order  (a) ;  the  registrar,  therefore,  could  not 
Cahnes.      draw  up  any  order,  there  being  no  petition  among  the 
In  the^matter  records  of  the  Court  to  be  dismissed 

Griffiths. 

Mr.  Bethellj  for  the  respondent,  now  moved  for  an 
order  on  the  petitioner  to  file  his  petition. 

Sir  George  Bose: — It  now  appears  that  when  the  order 
of  dismissal  was  pronounced,  there  was  no  petition  filed 
to  which  the  order  could  apply.  The  proper  course 
now  to  pursue  is  to  take  an  order  to  discharge  the  fiat 
at  the  foot  of  the  petition,  which  directs  the  attendance 
of  the  parties,  with  costs,  and  give  the  respondents  the 
costs  of  this  application. 

Mr.  Keene^  for  the  petitioner,  requested  to  be  allowed 
to  file  the  petition,  as  otherwise  no  costs  would  be 
allowed  to  the  solicitor. 

Per  Curiam : — Let  the  petition  be  filed  nunc  pro  tunCf 
and  the  order  for  dismissal  then  stands  good. 

Petition  to  be  filed  nunc  pro  tunc. 


(a)  The  original  petition  shall^  ing,  and  be  filed  of  recoid. — 
when  served,  be  returned  to  the  General  Orders  of  Court  of  Re- 
registrar  on  or  before  the  hear-    view,  Jan.  12,  1832. 
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usunoiu. 


Ex  parte  GUILLEBERT  and  Son.  —  In  the  matter  of     C.  of  R. 

TRYE  and  LIGHTFOOT-  J^^V^  ^' 

Sitting  be- 

nn  -.  fore  C.J. 

1  HIS  was  a  petition  by  Messrs.  GuiOebert  and  Son  of       alone. 

France,  to  prove  a  debt  rejected  by  the  commissioners  Nao^  14, 18, 

as  being  tainted  with  usury.     Trye  and  Lightfoot,  for        1837, 

several  years  previous  to  their  bankruptcy,  were  bullion      iif-^^r  /. 

merchants  and  bill  and  money  agents  in  England;  and        1838. ' 

the  petitioners  were  bankers,  and  bullion  ajid  money  Qn^re, Whether 

and  exchange  merchants  at  Calais,  buying,  selling,  and  J"  ^^"^^^^ 

exchanging  various  species  of  money,  bills  of  exchange,  firm  to  pay  a 

and  bullion,  as  merchants  usually  buy  and  sell  other  6/.  per  cent,  on 

merchandize,  and  transacted  business  in  the  capitals  of  ^^J^^VJ^** 

Europe  by  means  of  agents,  who  were  paid  commission.  En^ish  firm  u 

m       «i  i-ri  i*    t  •     usurious? 

The  bankrupts  were  the  London  agents  of  the  peti-         

tioners,  who  reposed  great  confidence  in  them,  and,  as  ^J^^^-y**^* 
the  state  of  the  money  market  frequently  varied  during  that  it  was 
the  time  between  the  instructions  being  sent  to  the 
bankrupts  and  being  received  by  them,  they  were  per- 
mitted to  exercise  a  discretion  as  to  delaying  the  sale 
or  investment  of  money,  bullion,  or  bills  till  the  state 
of  the  market  altered,  or  tliey  had  communicated  with 
the  petitioners;  and  the  bankrupts  occasionally  made 
purchases  to  a  greater  amount  than  the  value  of  the 
bills,  money,  or  bullion  transmitted  by  the  petitioners 
for  such  purchases. 

The  petition  stated,  that  in  May  1819  the  petitioners 
entered  into  a  contract  with  the  bankrupts  as  their 
agents,  to  the  effect  that  whenever  pecuniary  property 
transmitted  by  the  petitioners  to  the  bankrupts  should 
remain  in  their  hands  uninvested  for  the  benefit  of  the 
petitioners,  the  bankrupts  should  pay  or  allow  to  the 
credit  of  the  petitioners  a  sum  equal  to  6/.  per  cent, 
interest  per  annum  on  its  value  while  it  should  remain 
Vol.  III.  H  H 


J 
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1838.        uninvested;  and  that  the  petitioners  should  pay  to  the 

bankrupts  6i  per  cent  interest  on  any  advances  they 

GuxLLEBEaT    "light  make  on  bdialf  of  the  petitioners.     This  contract 

and  another,    ^^^^as  entered  into  by  letters  sent  by  the  petitioners  from 
In  the  matter  .^  x 

of  Calais  to  the  bankrupts,  and  letters  from  the  bankrupts 

d  ther  '"^^^^^^^  ^y  ^®  petitioners  at  Calais,  and  neither  of  the 
petitioners  was  absent  from  France  from  the  time  such 
contract  was  first  proposed  to  its  being  finally  acceded 
ta  The  following  are  extracts  from  the  letters  forming 
this  contract 

Extract  from  letter  of  the  2dd  April  1819,  fn»ii 
Messrs.  GtdUAert  at  Calais  to  the  bankrupts  in  Eng- 
land:— 

<^  Please  to  send  me  a  statement  of  my  account  cur* 
rent  made  up  to  the  end  of  this  month,  and  should  be 
glad  if  you  would  add  to  it  a  mutual  account  of  intarest 
at  61  per  cent  per  annum. 

*^  GUIJLLEBERT." 

Extract  from  letter  of  the  4th  May  1819,  from  the 
bankrupts  in  London  to  Messrs.  GuiUebert  at  Calais: — 

<^  With  regard  to  the  interest  which  you  requested 
might  be  calculated  on  the  account  at  the  rate  of  6/L 
per  cent,  we  made  a  rough  sketch  of  it  in  our  accounts, 
but  as  the  balance  merely  amounted  to  a  trifle  in  our 
favour,  we  do  not  in  the  statement  now  sent  furnish  the 
particulars ;  in  friture  it  would  be  better  if  we  kept  a 
debtor  and  creditor  interest  account,  in  the  way  yoa 
propose,  and  consequently  there  will  not  be  any  occa- 
sion to  discount  your  several  remittances  as  they  arrive. 

<^  James  Henry  Tbye  and  Co." 

Extract  from  letter  of  the  21st  May  1819,  from 
Messrs.  GuiUebert  at  Calais  to  the  bankrupts  in  Lon« 
don:  — 

«  I  have  tp  answer  your  letters  of  the  4th,  6tb,  7th, 
8th,  11th,  14th,  and  15th  instant     The  first  hands  me 


CASES  IN  BANKRUPTCY.  457 

the  statement  of  tny  account  up  to  the  dOth  last,  with  a        1838. 

balance  in  your  favour  o(  561 L  18*.  6d.  found  correct,         

and  you  were  to  credit  me  of  the  silver  remaining  when  Guillbbert 

sold.     We  also  afinree  to  mutual  accounts  of  interest  at  »"<*  another, 

^^  In  the  matter 

6L  per  cent  per  annum,  &c  of 

**  GUXLLEBERT.'*  Teye 

find  another. 
The  petition  further  stated  tliat  the  arrangement  was 

not  fully  detailed  in  such  letters,  but  was  perfectly  un- 
derstood by  the  parties,  and  was  dealt  with  as  and  called 
a  mere  interest  account ;  and  that  it  was  not  intended 
that  the  petitioners  should  cease  to  have  the  full  power 
over  the  property  transmitted  to  the  bankrupts,  or  that 
the  bankrupts  should  in  any  respect  cease  to  be  the  agents 
for  the  petitioners.  The  petitioners  transacted  business 
with  the  bankrupts  from  1819  to  the  bankruptcy  on  the 
footing  of  this  contract ;  and  the  balance  was  generally  in 
favour  of  the  bankrupts:  and  on  the  1st  January  1837 
the  balance  due  from  the  petitioners  was  about  400/. 
The  petitioners  had  during  such  time  paid  the  bank- 
rupts upwards  of  2,000A  commission.  In  April  1837  a 
fiat  issued  against  the  bankrupts.  At  that  time  they 
were  indebted  to  the  petitioners  in  3,628^  on  the  ba- 
lance of  accounts,  and  the  whole  (save  a  veiy  small  sum) 
was  due  in  respect  of  actual  remittances  from  the  peti- 
tioners to  the  bankrupts  since  the  1st  of  January  1837, 
a  great  part  of  which  consisted  of  bills  which  had  not 
three  months  to  run  when  remitted. 

Six  pounds  per  cent  per  annum  is  the  legal  rate  of 
interest  according  to  the  laws  of  France,  (a) 

(a)  The  following  is  a  copy  of  niptcy  of  Trye  and  lAghtfoot  by 

a  translation  of  the  opinion  of  a  virtue  of  a  current  account^  from 

French  barrister  uksn  by  the  which  the  balance  in  his  favour 

petitioners  on  the  question:—  is  amoonting   to  3,6SS/.     The 

'hi.Gv^lebert  represents  hiro-  commissioners  refuse   to  admit 

self  at  a  creditor  in  the  bank*  the  debt,  because  it  is  tainted 

H  u  2 
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1838.  Mr.  SwansUm  and  Mr.  EUU  for  the  petition :  — 

„  First,  This  is  not  an  instance  of  a  contract  for  the  loan 

Ex  parte 

GoiLLEBERT 

la  the  matter  ^^^^  usury  according  to  the  land,  unless  the  rate  of  interest 
of  English  laws.  M.  GtdUebert  is  of  six  per  cent,  was  not  legal  in 
TaYB  ready  to  prove  that  the  legal  France.  If  this  reasoning  is  not 
interest  allowed  in  trade  in  conclusive,  how  is  it  that  we  find 
France  b  six  per  cent.,  and  in  the  English  newspapers  articles 
wishes  to  know  whether,  on  that  of  negociations  made  at  six  and 
usage  of  trade,  he  can  prove  his  seven  per  cent,  for  bank  bills  of 
debt  on  the  estate  of  Trye  and  the  United  States  of  America  ? 
Lightfoot  The  French  law  has  If  that  is  permitted  in  England 
settled  at  six  per  cent,  the  in-  with  regard  to  America,  sudt 
terest  of  money  in  business;  that  transactions  roust  be  valid  be- 
of  England  is  only  five  per  cent,  tween  England  and  any  other 
The  first  question  to  examine  country.  Admitting  that  it  would 
is,  whether  one  or  the  other  of  be  one  or  the  other  of  these  laws 
these  laws  could  not  be  difler-  that  should  regulate  the  present 
ently  applied  to  the  present  case?  case,  will  it  be  the  French  or  the 
I  do  not  hesitate  to  pronounce  English  law  ?  I  make  no  doubt 
myself  for  the  afiirmative ;  and  that  it  will  be  the  French  law ; 
without  this  principle  how  could  because,  taking  into  considera- 
be  established  commercial  con-  tion  the  three  letters,  viz.  one  of 
nexions  between  the  two  coun-  M.  GuiUebert^  dated  S3d  April 
tries,  when  the  interest  should  1819,  a  second  of  Messrs.  Trye 
not  be  the  same?  A  French  and  lAgkffoot,  dated  4th  May 
banker,  when  dealing  with  an  1819,  a  third  of  M.  GwUebert^ 
English  one,  is  not  only  to  con-  dated  21  st  May  18 1 9»  it  is  plain 
sider  the  rate  of  money  in  Eng-  that  it  is  in  France  and  not  io 
land,  but  he  must  equally  con-  England  that  the  contract  has 
sider  that  of  his  country.  As  been  made.  In  fact,  the  let- 
money  costs  him  six  per  cent  in  ter  dated  4th  May,  written  by 
France,  reason  will  admit  that  Messrs.  TVy^  and  itgA(foo/,  want- 
he  must  have  at  least  the  same  ed  a  reply  of  M.  GtnUebert  as  to 
interest  in  England.  It  appears  the  manner  of  executing  the  ar- 
to  me  that  the  English  act  of  rangement  proposed  for  the  per- 
parliament  was  made  to  regulate  fection  of  the  contract  This 
the  transactions  between  natives,  contract  being  only  partially  ar- 
rather  than  between  Englbh  and  ranged,  it  was  necessaiy  that  the 
foreigners.  This  contract  cannot  parties  should  agree  as  to  its  final 
be  construed  usurious  in  Eng-  arrangement;  and  it  is  only  by 
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or  forbearance  of  money.  The  six  per  cent  was  as  1838. 
compensation  for  the  contingency  as  to  the  balance  of  — - 
accounts.    But  if  the  Court  shall  be  of  opinion  that  the    GufL^BEBT 

transaction  was  a  loan,  then,  secondly,  the  petitioners  ,*"<{  another. 

In  the  matter 
contend  that  they  might  legally  take  6/.  per  cent.,  inas-  of 

much  as  this  was  a  French  contract.  d  **^h  r 

Firgt,  To  bring  a  case  within  the  statutes  relating  to 
usury,  it  must  appear  that  a  contract  for  forbearance  of 
a  loan  of  money  existed.  In  Wetts  v.  GirKng  (a),  on 
the  11th  of  May  1816  A.  borrowed  80t  of  A:  on  the 
9th  of  June  1817  A»  and  C  gave  B.  a  note  for  that 
loan,  for  87/1  Ss.  payable  by  four  instalments,  on  the 
29th  September  and  25th  December  1817,  and  25th 
March  and  24th  June  1818»  with  an  agreement  that 


the  letter  of  the  Slst  May  that  — the  balance  of  interest,  caleu- 

the  parties  have  at  last  been  able  lated  at  six  per  cent.,  is  this  day 

to  perfect  that  arrangement  be-  in  favour  of  M.  GwUebert  only  of 

tween  one  another,  as  the  accept-  AlzL  I0«.  5J.,  making  80/.  more 

ance  of  Messrs.  Tri^e  and  lAghi-  than  if  it  had  been  calculated  at 

fooi  was  only  conditionally  given ;  five  per  cent,  per  annum.    That 

and  the  observations  contuned  sum,  so  insignificant  in  itself,  is 

in  their  letter  of  the  4th  May  of  very  little  importance,  upon 

still  gave  to   M.  GviUehert  the  finding  that  the  commission  paid 

power  of  rejecting  the  contract,  by  M.  GwUehert  to  Messrs.  Trye 

It  must  have  been  for  the  con-  and     lAghtfoot^     amounts     to 

nderations    above    stated    that  2,420^.  3«.  Considering  the  above 

Mr.  Pollock  was  inclined  to  think  facts,  how  could  it  be  thought 

that  the  contract  was  not  com-  that  M.  GuUlebert  has  been  of 

pleted  in  England,  and  that  of  any  prejudice  to  the  firm  of  Trye 

course  the  penal  enactments  of  the  and  Lightfootf     Would   it  be 

English  law  cannot  visit  M.  GuiU  right  to  treat  M.  GuiUebert  as  ai> 

lebert.    It  results  also,  from  the  usurer  ? 

interest  account  between  Messrs.  ^-  R"«R»  Barrister. 

Trye  and  Lightfoot  and  M.  GuiUe-  Ct\^, 

bert,  that  since  the  beginning  of  ^^th  May  1837. 

their  correspondence  and  busi-  (a)  WelU  v.  Girling,  1  JBrod,  i 

nessy-^that  is  to  say,  from  1819,  Bing,  447. 
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1838,        the  whole  87/.  dx.  should  be  payable  oa  default  of  any 
„  one   instalment^    and  it  wsu9   held   that   this  was  not 

Ex  parte 

GuiLLEBERT    usurious,  being  a  dtipulation  in  nature  of  a  penalty^  on 

irfhrnSuer  ^^^^^ ^^  Paying  any  instalment   In  Beete  y.  BignM  (a> 

of  a  contract  for  sale  of  an  estate,  to  be  paid  for  by  instal* 

Tryx 
and  another,   i^^^ts  with  6/.  per  cent  interest,  was  held  not  usurious, 

the  transaction  not  being  on  a  loan  of  money,  but  for 
the  purchase  of  an  estate ;  and  the  same  principle  pre- 
vailed in  JFloyer  v.  Edwards  (i),  where,  on  a  sale  at  thiee 
months  credit,  it  was  stipulated  that  if  the  money  was 
not  paid,  an  allowance  should  be  made  at  so  much  per 
month,  which  was  above  legal  interest;  but  being  a. 
bond  fide  sale  it  was  held  not  usurious.  And  in  Spurrier 
V.  Mat/oes  {c)  an  agreement  by  A,  to  purchase  houses 
from  B,  for  431/.,  of  which  200/.  was  paid  down,  and 
the  rest  to  be  paid  on  a  future  day,  but  if  not  tlien 
paid,  A.  to  pay  in  lieu  of  interest  a  clear  rent  of  421 
per  annum,  out  of  which  was  to  be  deducted  interest  for 
die  200/1  paid,  was  held  not  usurious.  But  the  present 
case  does  not  come  within  the  usury  act^  the  12  Ann. 
Stat  2.  c.  16. ;  the  preamble  of  that  act  recites,  "  that 
whereas  the  reducing  the  interest  to  ten,  and  from 
thence  to  eight,  and  thence  to  six  in  the  hundred,  hatb^ 
from  time  to  time^  by  experience  been  found  very 
beneficial  to  the  advancement  of  trade  and  improve* 
ment  of  lands ;  and  whereas  the  heavy  burthen  of  the 
late  long  and  expensive  war  hath  been  chiefly  borne  by 
the  owners  of  the  land  of  this  kingdom,  by  reason  whereof 
tliey  have  been  necessitated  to  contract  very  large  debts, 
and  thereby,  and  by  abatement  in  the  value  of  their 
lands,  are  become  greatly  impoverished;   and  whereas 


(a)  Beeie  v.  Bignold^  7  Bam.  <J  Ores.  453.   S.C.  \  M-SfS.  143. 

(b)  Floyer  v.  Edwardty  Cowp,  112;  Llqft,  595, 

(c)  Spurner  v.  Jlioyw,  1  Tw.  jun.  527.  S.  G.  4  Bfo.  C.  C  28. 
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by  reason  of  the  great  interest  and  profit  which  hath 
been  made  of  money  at  home,  die  foreign  trade  of  this 
nation  hath  of  late  years  been  much  neglected,  and  at 
this  time  there  is  a  great  abatement  in  the  value  of  the 
merchandizes,  wares,  and  commodities  of  this  kingdom, 
both  at  home  and  in  foreign  parts  whither  they  are 
U'ansported;  and  whereas  for  the  redress  of  these  mis- 
chiefs, and  the  preventing  the  increase  of  the  same, 
it  is  absolutely  necessary  to  reduce  the  high  rate  of 
interest  of  six  pounds  in  the  hundred  pounds  for  a 
year  to  a  nearer  proportion  with  the  interest  allowed  for 
money  in  foreign  states."  Now  this  statute  relates  to 
English  money  advanced  on  real  securi^;  this  is 
French  money  not  so  advanced.  [The  Chief  Judge  : — 
The  prohibitory  part  of  the  act  is  in  general  words.] 
Being  a  penal  statute,  it  is  submitted,  it  must  be  con- 
strued strictly,  and  is  not  to  be  extended  beyond  the 
preamble. 

Secondf  This  was  a  French  contract,  and  the  peti- 
tioners might  legally  take  6L  per  cent  interest  The 
French  house  wrote  to  England  proposing  certain  terms ; 
a  letter  in  answer  was  sent,  not  simply  agreeing  thereto, 
but  referring  to  other  conditions,  which  were  acceded 
to  by  the  French  house,  by  which  last  act  the  contract 
was  completed,  and  the  locus  cantractds  was  consequently 
in  France.  In  order  to  hold  the  contract  to  be  usurious, 
it  must  appear  that  the  contract  was  made  in  England, 
and  that  the  consideration  was  to  be  paid  here;  it 
should  appear  at  least  that  the  payment  was  not  to  be 
made  abroad,  for  if  it  were  it  would  not  be  usurious. 
In  Coleman  v.  Upcot  (a)  the  Lord  Keeper  says,  "  If  a 
man  (being  in  company)  makes  offers  of  a  bargain,  and 
then  writes  them  down,  and  signs  them,  and  the  other 


1838. 

Ejf  parte 
Gdillebkrt 
and  another.' 
In  the  matter 
of 
Trye 
and  another. 


C«)  Coleman  t.  Upcot,  5  Vin,  527. 
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1838.        party  takes  them  up,  and  prefers  his  bill,  this  shall  be  a 

^  good   bargain,  and   the   party  shall  be  compelled  to 

GuiLLEBERT    speclfic  performance  of  it."    [The  Chief  Judge:  — 

and  another,    jj^  doubt  a  contract  is  complete  when  all  parties  are 
Id  the  matter  *^  '^ 

of  agreed.]     This  case  shows,  that  no  letter  was  necessary 

and  another.  ^  ^  written  back  from  England  in  order  to  complete 
the  contract.  In  Adams  v.  Lindsdl  (a),  A^  by  letter, 
offered  to  sell  certain  goods  to  B.y  to  which  B.  answered 
accepting  the  offer;  but  AJb  letter  being  misdirected, 
A's  answer  did  not  arrive  till  two  days  later  than  it 
would  if  A's  letter  had  been  properly  directed ;  A^  not 
receiving  the  answer  in  due  time,  sol^  the  goods  to  a 
third  person ;  but  it  was  held  that  there  was  a  binding 
contract  from  the  moment  B.  accepted  the  ofier^  and 
that  B.  could  maintain  an  action  against  A,  for  not 
completing  his  contract.  If  then  the  letter  from  France 
completed  the  contract,  it  follows  that  the  contract  was 
made  in  France,  and  the  kx  loci  contraetAs  will  govern 
the  decision  of  this  Court,  according  to  De  la  Vaga  v. 
Vianna.  (b)  [The  Chief  Judge  :  —  Is  this  case  to  be 
governed  by  the  lex  loci  contraetAs^  or  the  kx  loci  oefe- 
braiioms  contract&s?  In  Robinson  v.  Bhnd  (c)  Lord 
Monoid  says,  *^  The  general  rule  established,  ex  cond-- 
tate  etjure  gentium^  is  that  the  place  where  the  contract 
is  made,  and  not  whei*e  the  action  is  brought,  is  to  be 
considered  in  expounding  and  enforcing  the  contract 
But  this  rule  admits  of  an  exception,  where  the  parties 
(at  the  time  of  making  the  contract)  had  a  view  to  a 
different  kingdom.  lfttft<Tti«  says,  Proel.  L  tit  3.  page  34. 
*  Contracts  are  to  be  considered  according  to  the  plac^ 
wherein  they  are  to  be  executed.'     As  therefore  the  bill 


(rt)  Adams  v.  Lindsell^  I  Bam,  S^  Aid.  681. 

{b)  De  la  Vaga  v.  Vianna,  1  Bam.  4  Adol.  284. 

(c)  Robinson  v.  Bland,  1  Wm.  Black.  256.  S.C.  2  Burr,  1077. 
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in  the  present  case  is  made  payable  in  England,  it  is        18S8« 
entirely  an  English  transaction,  and  to  be  governed  by 
the  local  law.     This  stands  upon  the  same  ground  as    Guillcbebt 
that  landed  property  must  be  governed  by  the  local  i^"Jhf  ^^^^^ 
laws :  in  consequence  whereof,  deeds  and  wills  made  at  of 

Paris  to  convey  land  in  England  must  be  made  and  mi^  another, 
interpreted  according  to  our  law."]  A  contract  in  Eng- 
land for  a  loan  in  India,  at  more  than  five  per  cent  per 
annum,  can  be  enforced;  and  in  Harvey  v.  Arehbold  (a) 
an  advance  was  made  in  England  by  an  agent,  on  ac- 
count of  his  principal  in  Gibraltar,  at  six  per  cent, 
interest,  which  was  decided  not  to  be  usurious,  as  the 
advance  was  not  a  loan  in  England.  In  Dewar  ▼• 
Span  (&),  on  the  sale  of  an  estate  in  the  East  Indies,  part 
of  the  purchase  money  was  to  remain  on  security  of  a 
bond  then  executed,  with  six  per  cent,  interest;  this 
bond  was  afterwards  cancelled  in  England,  and  a  new 
one  there  given,  reserving  six  pounds  per  cent,  which 
was  held  usurious.  In  that  case  the  new  bond  was  made 
in  England;  therefore  the  new  contract  between  the 
parties  for  the  new  bond  was  governed  by  English  law. 
In  Thompson  v.  Powles  (c)  a  revolted  Spanish  colony 
executed  certain  bonds  with  interest  at  six  per  cent 
as  security  for  a  loan,  and  it  was  held,  on  demurrer,  they 
were  not  usurious,  as  it  did  not  appear  by  the  bill  that 
the  contract  was  made  in  England.  It  was  held  in 
Melan  v.  Fitzjames  (d),  that  where  a  defendant  had  been 
bolden  to  bail  in  England  on  an  instrument  executed  in 

(a)  Harvey  Y,Archboldf  3  Bam,  (d)  Melan  v.  FUzjames,  1  Boi, 
4r  Ores.  626.  S.C.  5  Dow.  S^  By,  Sf  PuU,  158.  But  note,  that  in 
500.  S.C.  Btf.^  Mo.  184.  Imlay  v.  Elie/deUy  2  East,  455, 

(b)  Dewar  Y.Spafiy  3  Ter.  Rep.  Lord  EUenborough  stated  that 
4S5.  he  did  not  assent  to  that  de- 

(c)  Thompion  v.  Powles,  2  Sim,  cision. 
195. 
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1888.  France,,  his  property  only  and  not  his   person  was 

"*"""  liable  according  to  Frendb  law,  and  the  Court  here  dis- 

Sjs  parte 

GaiixEBBRT  charged  him,  on  entering  a  common  appeanmce;. 

and  aMthar.  g^^.  jf  ^j^  Clourt  think  diis  an  usurious  contract;,  still 

hk  toe  matter  ^ 

of  the  only  loss  will  be  of  the  interest,  as  it  was  dedded  in 

and  another..  ^^  ^*  Fovakr  (a)  that  a  Inmdjide  debt  is  not  destroyed 


by  being  mingled  with  an  usurious  contract 
thereto.  [The  Chief  Judge:  —  That  is  a  case  of  a 
previous  bond  fide  debt  and  a  subsequent  usurious  con- 
tract,, and  the  previous  debt  stood.] 

• 

Mr.  BeAdl  and  Mr.  L*  Wigram^  contra:  -—  The  con- 
tract is  expressly  within  the  mischief  intended  to  be  pro* 
vided  against  by  the  statute  of  12  Ann,  Stat.  2.  c  1&, 
being  essentially  a  contract  by  which  the  petition* 
ers  were  to  have  the  use  of  the  money,  and  pay  moi« 
than  five  per  cent  for  such  use.  The  leading  principle 
applicable  to  transactions  of  this  nature  is,  diat  they  are- 
governed  by  the  law  of  the  pkce  where  the  contract  is 
to  be  performed.  Dr.  /Stoiy,  in  his  Conflict  of  Laws,- 
p.  235,  treats  of  the  very  point  now  before  the  Court. 
Ue  says,  section  288,  ^  one  of  the  most  simple  cases  is, 
where  two.  merchants,  doing  business  with  each  odier, 
reside  in  diiferent  countries,  and  have  mutual  accounts 
of  debt  £md  credit  with  each  other  for  advances  and 
sales.  What  rule  is  to  be  followed  as  to  the  balance  of 
accounts  from  time  to  time  between  them  ?  Is  it  the 
law  of  the  one  country  or  of  the  other,  if  theve  is  a  con-> 
flict  of  laws  ?  If  the  transactions  are  all  on  one  side^  as 
in  case  of  sales  and  advances  by  a  commission  mer- 
chant in  his  own  country  for  his  principal  abroad,  there 
the  contracts  may  well  be  referred  to  the  country  of  the 
commission  merchant,  and  the  balance  be  deemed  due 

(o)  Gray  v.  Foufier,  I  Hen.  Bl.  465. 
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aecordang  to  its  laws  (a) ;  Sot  although  it  may  be  truly         1888» 
saidk  that  the  debt  is  doe  from  the  principal,  and  he  is       _ 

JS^  parte 

generally  expected  to  pay  it  where  he  dwdb  i  yet  it  is    GmLLBBBBT 
equally  true,  that  the  debt  is  due  where  the  adrances-  «*  «oA«^ 
are  made,,  and  payment  may  be  insisted  on  there."     It  of 

is  laid  down  in  the  Digest  {b)y  ^^Quum  Judido  bona  Jidei  ^^  ^^het. 
disoqidaiur^  arbUrio  judieis  usuramm  modusj  ex  more  regi" 
anis  tin  conbffojctumy  cofutUuUur^  on  which  passage 
Dr.  Story>  remarks  (c) ;  and  if  the  place  of  performance 
is  different  from  that  of  the  contract,  the  interest  wilt 
be  according  to  that  of  the  former,  (c)  And  die  same 
principle  is  laid  down  in  another  part  of  the  Digest  {d)r 
^Contractam  autem  nan  utique  eo  loco  inteUiffUur  quo  nogo^ 
Hum  gestwn  gUj  ted  quo  soboendtt  est  pecunia.'*  ^The 
question,"  says  Story^  ^  also  often  arises  in  cases  respect- 
ing^ the  payment  of  interest.  The  general  rule  is,  that 
interest  is  to  be  paid  on  contracts  according  to  die  law 
ef  the  place  where  they  are  to  be  performed,  in  all  cases 
where  interest  is' expressly  or  impliedly  to  be  paid/'  (e)i 
^  The  question,  therefore,  whether  a  contract  is  usmrioua 


(a)  CooSnge  v.  Poor^  1 5  Mats,  Wmt.  396 ;   Boyce  Vr  JRdwardt, 

R.  437;    Contequa  v.  Fanmngf  4  Peten  R.    (American) ,    111; 

3Jokn,Ch*R.  587,610.  See  also  s  JPbx^  Eq.  book  5,  chb  166; 

Bradford  v.  Harvard,  1 3  Man.  R.  Faifimng  v .  Contequa,  1 7  John,  R. 

\6',  MUnev,Moreton,6Bimu'R,  (American),  511;    De  Sobry  v. 

353,  359,  565.  De  Laiitre^  2  Harr.  ^  John^  R. 

{b)  Dig.,  lib.  22.  tit.  1.   1.  1.;  (American),  193,  228;  Smith  v. 

Id.,  1.37;  1  Eq.Abr.  Interest  E.;  Mead;   3  Connect.  R.   (Ameri* 

Chawtpant    v.    Ranelagh,    Prec.  can),  253;    Winihrop  Vi,  CarUon, 

Chan.  128;    De    Sobry    v.  De  1 2  JI:f(W<.R.  (American),  4 ;  ^odim 

Laittre,    2  Harr.   4*   J<^n,    R.  v.  Sharp,  1  John,  R.  (American), 

(American),  193,  228.  183 ;  Henry  on  Foreign  Law,  53. 

(c)  Story,  246,  247 :    2  Kent,  (d)  Dig.,  lib.  44,  tit.  7.  L  21  ; 

Com.  s.  39,    p.  460,    2d  edit. ;  Id.,  lib.  42.  tit.  5. 

Bobhmn  v.  Biand,  2  Burr.  1077  ;  (e)  Story,  241,  243. 
Ekins  V.  E.  I.  Company,   1  P. 
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1 838«  or  not,  depends,  not  upon  the  rate  of  the  interest  allowed, 

■  but  upon  the  validity  of  that  interest  in  the  country 

GuiLLBBERT  whero  the  contract  is  made,  and  is  to  be  executed  (a)  f 

and  another,  jj^  support  of  which  last  proposition  Story  cites  Harvey 

of  V.  ArchbM  {b)  and  goes  on,  ^'  It  may  therefore  be  laid 

andanother.  ^'^^'^^  ®®  *  general  rule^  that,  by  the  common  law,  the 
lex  loci  coniractAs  will  in  all  cases  give  the  rule  of  inte- 
rest, following  out  the  doctrine  of  the  civil  law, 
Quum  judicio  bones  Jidei  dzsceptatuTj  arbitrio  judicis  usu* 
rarum  tnodtiSy  ex  more  regionis  tdn  contradum,  constituitur; 
ita  tamefiy  ut  legi  rum  offendatP  (c)  ^^  There  is  no  doubt," 
continues  Story  (<{),  '^  that  the  phrase  fear  hci  contraehts 
may  have  a  double  meaning  or  aspect,  and  that  it  may 
indifferently  indicate  the  place  where  the  contract  is 
actually  made,  or  that  whei*e  it  is  virtually  made  accord- 
ing to  the  intent  of  the  parties,  that  is,  the  place  of  per* 
formance.  Everardy  as  well  as  other  distinguished 
jurists,  refer  to  this  distinction.  Foet  places  it  in  a 
strong  light.  Ne  tamen  hie  oriatur  confiisioy  locum  con^ 
tract&8  duplicemfacio;  aUtan  ^tbiJU;  alium  in  quern  desti- 
natur  solutio.  Ilium  locum  verumy  kuncjictum  appeUat  SaK' 
cet.  Uterque  tamen  recte  locus  dicitur  contract&Sy  etiam 
secundum  leges  civilesy  licet  postremus  aliquid^fictionis  oontir 
neat  {e)  But  for  what  purpose  do  foreign  jurists  refer 
to  the  distinction  ?  Is  it  that  the  validity  of  the  same 
contract  is  to  be  ascertained  in  part  by  the  law  of  one 
country,  and  in  part  by  that  of  another  ?  Let  us  attend 
to  their  own  words,"  Dr.  Story  then  quotes  from  Christi" 
noBusy  Everard,  and  others,  and  continues  ^^  Now  it  is 


(a)  Story,  241,  243,  (d)  Page  248,  249. 

(b)  Harvey  v.  Arckbold,  1  Hy,  (e)  Voei,  De  Stat  sect.  9.  ch.  2. 
4r  Moo.  184.  6. 1 1.  p.  27a    See  also  2  Boulic" 

(c)  Dig.,  lib.  22,  tit.  1,  I.  1 ;  9to»,  488;  BouUenois,  Quest,  sur 
Id.,  1,  57.  Contr.  des  Lois,  530  to  558. 
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most  manifest  that  these  writers  in  these  passages  speak        1838. 
exclusively  as  to  the  formalities  and  solemnities,  and 
modes  of  execution  of  contracts,  and  hold  that  to  be    Goillsbe&t 
good  anywhere  the  local  law  must  be  followed.     As  i*"i*°^(^ 
they  state  no  exception,  they  would  seem  to  apply  the  of 

same  rule  to  contracts  to  be  performed  in  foreign  coun-    ^^  another, 
tries  as  in  the  place  of  the  contract.     They  do  not  touch 
the  question  now  under  consideration  as  to  the  payment 
of  interest.     But  Everard  afterwards  adds,  Sed  ubi  agitur 
de  eonsuetudine  solvendi^  vel  de  its  qtuB  veniunt  impknda  diu 
ex  post  cantradum^  et  in  alieno  loco  impletione  destinatOf  tunc 
impicitur  locus  destinatee  solyJtianis.^     Now  this  passage 
would  seem  as  strictly  to  apply  to  the  case  of  a  payment 
of  interest  as  to  the  case  of  a  payment  of  principal.     If 
the  parties  have  not  stipulated  a  particular  interest,  the 
usage  of  the  place  of  payment  will  certainly  govern.     If 
they  have  stipulated  for  interest  inconsistent  with  that  of 
the  lex  solutionis^  the  question  will  still  remain,  whether 
that  can  lawfully  be  done?'  (i)     And  Dr.  Story  then  pro- 
ceeds to  cite  from  various  cases,  establishing  the  general 
proposition  that  the  interest  may  be  retained  payable 
according  to  rate  allowed  at  the  place  of  the  making  the 
contract. 

Mr.  Swanston  in  reply :  —  The  proposition  of  the 
petitioners  is,  that  the  validity  of  the  agreement  is  to  be 
determined  by  the  place  of  the  contract,  and  no  English 
case  can  be  cited  which  is  adverse  to  that  proposition. 
Foreign  jurists  indeed  have  been  quoted  in  order  to 
establish  the  contrary  doctrine,  but  they  are  not  allowed 
any  weight  in  this  country.  It  is  argued  as  if  the  ex- 
pression lex  loci  contract&s  were  an  ambiguous  expression, 
and  may  mean  the  place  where  the  contract  is  to  be  per- 
formed.    Although  Dr.  Story  has  been  cited  by  the  other 

(a)  Story,  249,  250. 
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1898.       aide  as  an  authority  in  dieir  favtmr,  yet  that  author  et- 

pressly  says,  **  But  clear  as  the  general  rule  as  to  interest 

OuTLLKBVRT    is,  there  are  cases  in  which  its  application  will  be  found 

of  signor  in  China,  consigned  goods  fer  sale  in  New  York, 

•  Mid«Botber.    ^^  deirv^ered  them  to  the  agent  of  the  consignee  in 

CSiina,  and  the  proceeds  were  to  be  remitted  to  the  Con- 
signor in  China  and  ihere  wtta  a  £BuIure  to  remit,  the 
question  arose  whether  interest  was  to  be  computed 
according  to  the  rate  in  China  or  in  New  York.  The 
Chancellor  Kmt  held  that  it  should  be  according  to 
the  rate  in  CSuna,  but  the  aj^llate  court  reversed 
his  decree^  and  decided  in  favour  of  the  rate  in  New 
York.  Each  Court  admitted  the  general  rule,  that  the 
interest  should  be  aeoording  to  the  law  of  the  (dace  of 
performance,  where  no  express  interest  is  stipulated. 
But  die  Court  of  Chancery  thought  that  the  delivery 
of  the  goods  being  in  China,  and  the  remittance  being 
to  be  made  there^  the  contract  was  not  complete 
uhtil  the  remittance  arrived,  and  was  paid  there ;  the 
appdlate  Court  thought  that  the  delivery  of  the  goods 
in  China,  to  be  sold  at  New  York,  was  not  distinguis- 
able  in  principle  from  a  delivery  at  New  York,  and 
that  the  remittance  would  be  complete^  in  the  sense 
of  the  contract^  the  moment  the  money  was  put  on 
board  the  proper  conveyance  in  New  York  for  China, 
and  it  was  then  at  the  risk  of  the  consignor;  the 
duty  of  remittance  was  to  be  performed  in  New  York, 
and  the  &ilure  was  there,  and  consequently  New 
York  interest  only  was  due."  (a)  In  Ekins  v.  East  India 
Company  {b)^  a  ship  and  cargo  having  been  illegally 
taken  and  detained  by  the   defendants   in   the  East 

(a)  Story,  247,  248. 

(b)  Ekins  V.  E(ui  India  Company^  1  P.  Wms.  595, 
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ladies,  interest  was  allowed  according  to  the  rate  legal  1838. 
in  India.  [The  Chief  Judge  :  —  On  the  ground  that  •""" 
interest  was  received  abroad  and  formed  part  of  the    Guillbbi^t 

damages.]     "Another  case,"  continues  Dr. /Story,  "has    andwwthor. 

•'In  the  matter 
arisen  of  a  very  different  character.     A  note  was  given  of 

in  New  Orleans,  payable  in  New  York,  for  a  large  sum,  ^a^^^^^^, 
bearing  an  interest  of  ten  per  cent,  being  the  legal 
interest  of  Louisiana,  the  New  York  interest  being  seven 
per  cent  only.  The  question  was,  whether  the  note 
was  tainted  with  usury,  and  therefore  void,  as  it  would 
be  if  made  in  New  York.  The  supreme  court  of 
Louisiana  decided  that  the  interest  might  be  stipulated 
for,  either  according  to  the  law  of  Louisiana,  or  that  of 
New  York.  The  Court  seem  to  have  founded  their 
judgment  upon  the  ground,  that  in  the  sense  of  the 
general  rule  there  are  two  places  of  contract,  that  in 
which  it  is  made,  and  that  in  which  it  is  to  be  per* 
formed :  locus  vbi  contractus  cdebratus  est;  locus  destinattE 
solutionis;  and  therefore,  that  if  the  law  of  both  places 
is  not  violated,  the  contract  for  interest  will  be  valid."  {a) 
[The  Chief  Judge  :  —  American  cases  are  not  a  prece- 
dent, but  only  a  guide  to  us,  though  decided  with  the 
greatest  learning  and  ingenuity.]  Suppose  a  debt  had 
been  due  to  the  French  house,  how  is  the  contract  ful- 
filled? Why,  by  paying  the  money  at  Calais:  nothing 
short  of  the  actual  pa3mient  there  would  complete  the 
transaction.  [The  Chief  Judge  :  —  Would  it  not  be 
enough  to  purchase  bullion  or  biUs  here?]  It  is  con- 
tended that  the  obligation  of  the  contract  is  not  fulfilled 
till  the  French  house  actually  received  the  money.  It 
is  still  contended,  that  if  this  transaction  had  been 
altogether  in  England  it  would  not  have  been  within 
the  statutes  of  usury,  which  relate  solely  to  money  loans. 
[The  Chief  Judge: — Loan  or  forbearance?]    Mere 


(a)  Siory,  S48. 
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1838.        forbearance,  without  any  intent  to  evade  the  statute 
•"■""         would  not  be  usurious. 

Ex  parte 

and  another.        Th®  Chief  Judoe  :  —  The  amouut  of  the  claim,  and 

In  the  matter  importance  of  the  question,  induce  me  to  pause  before 

Try«  g'ving  judgment     I  will  order  a  claim  to  be  entered,  if 

and  another,    j  ^^  ^^y  chance  of  the  ultimate  decision  being  in  favour 

of  the  petitioners.     I  will  give  judgment  in  writing  to 

the  registrar. 

2Viw.  14.  This  day  the  matter  was  mentioned  in  fall  Court. 

The  Chief  Judge  :— The  petitioner  being  a  foreigner, 
and  the  transaction  being  perfectly  legal  in  his  own 
country,  would  induce  me  to  catch  at  every  possible 
point  in  his  favour.  I  therefore  should  suggest,  whether 
an  issue  would  not  be  a  proper  mode  of  disposing  of  the 
question  ? 

Sir  George  Rose :  — When  the  commissioners  declare 
a  transaction  to  be  usurious,  and  the  assignees  declare 
the  objection  tenable,  this  Court  never  decides  against 
the  commissioners,  unless  in  a  manifestly  clear  case. 

It  was  here  arranged  that  the  petition  should  stand 
over  for  judgment,  or  for  the  parties  to  consider  whether 
they  would  take  an  issue.  A  claim  to  be  entered  by 
consent,  without  prejudice* 


Nov.  la 


Marc/i  6, 
18S8. 


This  day  the  parties  agreed  that  the  question  should 
go  before  the  jury,  in  the  shape  of  an  action  for  money 
had  and  received. 


"V 


This^.acjron  wap^t^edtafe,W^  Chief 

Judge- and  V'^jpcKfeJ^  6lh  of  March  1838, 

when  the  jury  found  a  v^M^ct  for  the  defendants.    The 
form  of  the  pleadings  is  inserted  in  the  Appendix,  posL 
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Ex  parte  BROWN  and  Co.  —  In  the  matter  of  C.  of  R. 

WARWICK  and  CLAGETT.  (a)  Jan.  23, 

1838. 

1  HE  petition  stated,  that  previously  to  February  1837  On  an  agree- 

Jacksan^  Riddle^  and  Co.  of  Philadelphia  entered  into  an  an  American 

agreement  with  Warwick  and  Claaett  of  London,  to  pur-  ^^  English 

^  i^  '         r  house  to  pur- 

chase, on  a  joint   speculation,  shares   in  the   United  cjiase  Am^- 

States  Bank.     Jachsorij  Riddle,  and  Co.  were  to  pur-  shares,  and  send 

chase   the  shares  and  advance  the  money,  and  they  j^f^^*^" 

were  then  to  draw  bills  of  exchange  upon  Warwick  and  «nd  draw  bills 

m  I'll  1     1  -r    »  <>n  the  English 

Clagett,  which  they  were  to  accept ;  and  then  JacksaOy  house  for  tiie 
Riddh,  and  Co.  were  to  negotiate  them  in  America,  and  "^^^^"^^^^^ 
apply  the  produce  to  repay  tliemselves.     Under  this  becomes  bank- 

rupt  before  the 

agreement  Jackson^  Riddle,  and  Co.,  on   the  25th  of  shares  arrive, 
February  1837,  purchased  350  shares  for  9,374/.,  and  S^^uu^o 
drew  nine  bills  of  exchange  for  the  amount  on  Warwick  ^^^  t^e  pro- 

1  •«  J  •        J    1  •       A  rm       ^^^  applied  to 

and  Clagett,  and  negotiated  tlie  same  m  America.     The  retire  the  bills, 
share  certificates  were  ti*ansmitted  to  England,  in  order  arenotinthT 
that  Warwick  and  Clagett  might  sell  them,  and  apply  reputed  owner- 
the  proceeds  in  taking  up  the  bills.     These  certificates 


{a)  Ex  relatione. 

Vol.  III.  I  I 
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1838.        did  not  arrive  in  England  till  after  the  bankruptcy  of 
■""""^  Warwick  and  Clagett^  which  was  on  the  12th  of  May 

Brown        1837;    they   therefore   came   into   the   hands   of  the 

and  others,     assignees,  who  claimed  a  riirht  to  retain  them.     The 
In  the  matter         ®       ^       .  ^      ® 

of  bills  were  dishonoured  in  consequence  of  the  bank- 

andlmother  ^"P'^y*  *"^^  remained  unpaid,  but  were  drawn  and 
negotiated  before  the  bankruptcy. 

The  following  letters  were  sent  from  Jackson^  Biddk^ 
and  Co.  to  Warmck  and  Clagett : — 

«  28th  February  1837. — We  purchased,  on  the  28th 
instant,  for  our  joint  account,  350  shares  United  States 
Bank,  at  118^,  which  we  will  remit  an^  draw  for  per 
next  packet  We  should  have  drawn  against  the  same 
this  day,  but  expect  that  bills  will  command  a  better 
price  per  next  packet.  The  certificates  could  not  be 
got  ready  for  transmission  by  this  opportunity." 

<<  7th  March  1837.  —  Enclosed  we  hand  seven  certi- 
ficates, each  for  fifty  shares  United  States  Bank, 
Nos.  4»027  to  4,033  inclusive,  being  the  350  shares 
purchased  the  25th  ult  for  joint  account  with  your 
good  selves.  Against  the  purchase  of  350  bank  shares 
we  have  drawn  our  bills  Nos.  147  to  150,  amounting  to 
8^10021 ;  the  residue  we  will  value  for  by  next  packet." 

<<  15th  March  1837.  (Extract)  —  Prefixed  we  hand 
statement  of  the  bank  shares  remitted  the  7th  in- 
stant, closed  by  our  bill  of  the  11th  instant,  at  sixty 
days^  4,535/.,  which  we  trust  will  prove  correct  and 
satisfactory." 

In  addition  to  the  above-mentioned  350  shares, 
Jackson^  Biddle^  and  Co.  had  purchased,  on  a  like  joint 
speculation,  200  other  shares  in  the  United  States 
Bank,  and  had  in  like  manner  drawn  bills  upon 
Warwick  and  Clagett  for  the  amount;  of  these  shares 
Warwick  and  Clagett  had  sold  150,  and  had  applied  the 
proceeds  in  payment  of  all  the  bills  but  one,  leaving  a 
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balance  of  79£,  which  came   into   the  hands  of  the        1838. 

aBsigneesy    together   with    the  remaining  fifty  shares. 

The   unpaid  bill,  which  was  for  1,2492.,  was   in  the        Bbown 

hands  of  the  petitioners,  who  had  discounted  it.     The  j  "°^  oihm* 

150  share  certificates  were  in  the  name  of  Warwick  of 

alone.     Jacksouy  Riddle^  and   Co.  afterwards  became    and^othen 

bankrupt. 

This  was  the  petition  of  Brown  and  Co.  on  behalf  of 
themselves  and  others,  who,  at  the  bankruptcy,  were 
the  holders  of  three  of  the  bills,  one  for  5007.,  another 
fi>r  4,535/.,  and  the  third  for  1,2492.,  for  which  they  had 
paid  full  consideration,  taking  oiF  the  discount;  and  it 
prayed  that  the  official  assignee  might  deliver  to  the 
petitioners  the  350  share  certificates,  that  they  might 
sell  them,  and  apply  the  proceeds  in  payment,  first  of 
the  costs  of  the  petition,  and  next  in  discharge  of  the 
bills  drawn  against  the  same,  in  proportion  to  the 
amount  of  such  bills;  or  that  the  official  assignee  might 
sell  the  share  certificates,  and  apply  the  proceeds  in 
like  manner;  and  a  similar  order  was  prayed  with 
respect  to  the  792.  and  the  fifty  shares,  with  regard  to 
the  bill  for  1,2492. 

Mr. «/. 2{t<»e22 for  the  petitioners:  —  The  petitioners 
are  entitled  to  what  they  ask  under  the  authority  of 
ex  parte  Waring  (a),  ex  parte  Prescott  (i),  and  ex  parte 
Hobhouse.  (c)  The  correspondence  proves  that  the 
parties  had  expressly  agreed  that  the  proceeds  of  the 
shares  were  to  be  applied  in  payment  of  the  bills,  which 
the  bankrupts  were  consequently  bound  to  do;  and  the 
assignees  cannot  retain  the  shares,  or  their  proceeds, 
without  applying  them  to  the  specific  purpose  for  which 

(a)  Ex  parte  Waring^  3  RosCy  182.  S.  C.  19  Ves.  Ii50. 
(A)  Ex  parte  Prescott ,  1  Mont,  S^  Ayr,  516. 
(tf)  Ex  parte  Hobhouse^  3  Mont,  ^  Ayr,  269. 

II  2 
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1 888.        they  were  intended.     [The  Chief  Judge  :  —  The  letters 
J  do  not  establish  that  Warwick  and  Clagett  assented  to 

Bbown        the  proposition  that  the  proceeds  of  the  shares  should 
In  the  matter  ^®  applied  to  take  up  the  bills.]     Suppose  A.  and  B. 
of  purchase  goods  on  a  joint  speculation,  and  A.  becomes 

and  another,  bankrupt  before  such  goods  are  paid  for,  it  is  clear  that 
the  assignees  of  A.  cannot  claim  their  share  of  the 
goods,  or  their  proceeds,  if  sold,  till  the  purchase  money 
is  paid,  after  which  the  profit  or  loss  must  be  shared. 
In  this  case  the  shares  are  purchased  on  a  joint  adven- 
ture, and  the  amount  of  the  bills  constitute  the  price 
which  the  assignees  must  pay. 

Sir  George  Rose:  —  The  claim  of  the  petitioners 
depends  upon  the  equity  which  the  two  sets  of  assignees 
of  Warwick  and  Clagett,  and  of  Jojckaon,  Riddle,  and  Co, 
have  against  each  other.  The  assignees  of  Jackson, 
Riddle,  and  Co.  may  insist  that  the  funds  in  question 
shall  not  be  touched  by  the  assignees  of  Warwick  and 
Clagett  till  they  relieve  the  American  estate  from  the 
bills  for  which  they  are  now  liable. 

Mr.  Surge  appeared  for  the  assignees  of  Jackson, 
Riddle,  and  Co.,  who  consented  to  the  prayer  of  the 
petition,  provided  they  were  indemnified  against  all 
expences ;  and  the  petitioners  agreed  not  to  attempt  to 
prove  against  either  estate. 

Mr.  Stvanston  for  the  assignees  of  Warwick  and 
Clagett:  —  The  shares  are  partnership  property  of  the 
American  and  English  house ;  and  between  the  partners 
there  is  a  lien  on  the  proceeds  of  the  shares  in  favour  of 
the  bills ;  but  that  does  not  extend  to  the  bill  holders. 
In  ex  parte  Waring  (a)  there  existed  an  express  contract 

(fl)  Ex  parte  Waringy  2  Rote,  182.   S.  C.  19  Vet.  330. 
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that  the  fund  should  be  liable;   there  is  no  contract        1838. 

here,  but  merely  a  proposal  from  Jackson  and  Riddky         """" 

which,  for  any  thing  that  appears  to  the  contrary,  was        Brown 

never  acceded  to  by  Warwick  and  Clagett.     The  pro-  ,  *"^  othen. 

•^  ^  '^        In  the  matter 

perty  was  therefore  in  the  reputed  ownership  of  War^  of 

ioick  and  Clayett.     No   one   except  Warwick  had  any    and\*  other 
intimation  that  Jackson  and  Riddle  had  any  lien  upon 
the  shares,  and  therefore  the  shares  passed  to  the  assig- 
nees,  according  to   ex  parte  Chuck  (a)   and  ex  parte 
Watktns.  (b) 

The  Chief  Judge:  —  The  course  which  the  peti- 
tioners propose  to  take  is  that  which  is  most  beneficial 
to  all  parties,  provided  they  have  a  right  to  what  they 
ask,  which  I  am  of  opinion  they  have.  The  letters  in 
this  case  do  not  constitute  the  contract,  but  are  evi- 
dence of  its  existence.  The  letter  of  the  28th  of  Fe- 
bruary says,  ^^  We  purchased,  on  the  25th  instant,  for 
our  joint  account,  350  shares  United  States  Bank, 
which  we  will  remit  and  draw  for  next  packet"  It 
is  impossible  to  read  this  without  arriving  at  the  con- 
clusion, that  it  refers  to  some  contract  previously  en- 
tered into  between  the  parties;  and  the  petition  states, 
as  a  fact,  that  Jackson^  Riddle,  and  Co.  did  enter  into  an 
agreement  with  Warwick  and  Clagett  for  the  purchase, 
on  their  joint  account,  of  shares  in  the  United  States 
Bank,  which  were  to  be  sent  to  London  for  sale,  and 
the  profit  or  loss,  as  it  might  happen,  be  equally  shared. 
It  does  not  to  me  appear  material  whether  or  not  there 
existed,  strictly  speaking,  an  agreement  for  a  partner- 
ship as  to  these  shares;  there  certainly  existed  an 
agreement  to  share  profit  or  loss,  and  if  so  tliey  were 

(a)  Ex  parte  Chuck,  Mont,  615. 

{h)  Ejc  parte  Watktns,  2  Mont,  ^  Ayr,  34a. 
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18SS.        BO  &r  partners*     Warwick  and  CHagett  stipulated,  that 

~        upon  receiving  the  shares  they  would  hold  them  as 

Brown       joint  property  of  themselves  and  Jackson^  Middle,  and 

I  ^'th  ^^^^'     Co.,  subject  to  the  payment  of  the  bills  out  of  the  pro- 
of ceeds,  and  Jackson,  Biddle,  and  Co.  have  a  right  to  insist 

and  another.  '^P^^  *^®  proceeds  being  so  applied ;  and  on  this  the 
bill-holders  found  their  petition,— ^not  upon  any  right  of 
lien.  It  appears  to  me  that  the  proceeds  of  the  shares 
ought  to  be  applied  in  payment  of  the  bills,  following 
ex  parte  Capekmd  (a)  and  ex  parte  Prexatt  (b)  Tha;« 
do  not  appear  to  be  any  joint  creditors  of  the  two 
firms,  but  in  case  there  should  be  their  rights  must  be 
provided  for  as  in  the  two  cases  last  cited.  It  has  been 
argued  that  the  assignees  of  Wartoick  and  Clagett  are 
entitled  to  retain  the  shares  or  the  proceeds,  as  having 
been  in  the  reputed  ownership  of  Warwick  and  Clagett, 
but  it  appears  to  roe  that  the  72d  section  of  6  Gea  4 
c.  16.  does  not  apply  to  this  case.  The  property  was 
transmitted  to  Warwick  and  Clagett^  clothed  with  a 
trust,  viz.  to  retire  the  bills,  and  therefore  not  within 
the  statute ;  in  support  of  which  I  may  cite  ex  parte 
Watkins  (c),  for  in  that  case  the  Lords  Commissioners 
laid  great  stress  upon  the  trust  being  a  single  secret 
trust;  whereas  here  the  trust  was  not  intended  to  be 
secret,  and  the  property  was  for  the  benefit,  not  of  an 
individual,  but  of  two  firms. 

Sir  John  Cross  concurred  with  the  Chief  Judge. 

Sir  George  Mose :  — Tlie  objection  of  order  and  dis- 
position comes  with  a  very  ill  grace  from  the  assignees^ 


(a)  Ex  parte  Copeland,  9  Mont.  4  Ayr.  \11. 
ifi)  Ex  'parte  Pregcoti,  1  Mont.  4*  ^!f^-  316. 
(c)  Ex  parte  Watkins,  2  MofU,  S^  Ayr.  348. 
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who  have  the  proceeds  in  their  hands.  In  order  to 
have  any  chance  of  success  they  ought  to  have  proved 
the  time  of  the  act  of  bankruptcy,  which  they  have  not 
done.  Moreover  it  is  in  evidence  that  long  before  the 
bankruptcy  Warwick  had  suspended  payment,  and  that 
an  inspector  was  appointed,  so  that  the  shares  were  not 
in  the  possession  of  Warwick. 

Per  Curiam: — Let  there  be  distinct  accounts.  Let 
the  property  be  realized,  and  the  expenses  be  paid; 
the  petitioners  in  respect  of  their  bills  undertaking  to 
indemnify  the  estate.  Declare  that  the  net  proceeds 
constitute  a  fund  for  the  bill-holders ;  each  bill-holder 
to  take  his  own  share  rateably.  Costs  of  the  peti- 
tioners and  the  American  firm  out  of  the  fund,  and 
that  of  the  assignees  also,  if  they  do  not  go  into  the 
question  of  order  and  disposition ;  if  they  do,  then  their 
costs  out  of  their  own  estate. 


I8S& 

JSx  parte 

Brown 

and  others. 

In  the  matter 

of 

Warwick 

and  another. 


Ex  parte  SAMUEL    BIGNOLD,    Secretary  of  the      C.  ofR- 
Norwich  Union  Life  Insurance  Company,  and  others,    '^   iooq 
Directors.  —  In  the  matter  of  THEOBOLD.  ^  '  _ 

On  a  mortgage 
with  a  power  of 

1  HIS  was  the  common  petition  of  equitable  mort-  viw^atUshSl 
gagees.  The  petition  stated  a  mortgage  of  real  estates,  "<>*  he  exercise! 
with  a  power  of  sale,  and  a  proviso  that  the  petitioner  seems  the  com- 
should  not  exercise  the  power  for  five  years,  which  b^Jli^e^n"the 
had  not  expired  at  the  bankruptcy.     The  petition  also  bankruptcy  of 

*  .  the  mortgagor 

Stated,  that  by  an  agreement,  dated  August  1835,  be-  within  the  fire 

tween  the  bankrupt  of  the  one  part,  and  Sanmel  Bignold,  ^®*^ 

as  secretary  of  the  Norwich  Union  Life  Insurance  Com-  I^**;«  m«»«p«'' 

"^  son  IS  secretary 

pany,  of  the  other  part,  after  reciting  that  the  bankrupt  to  two  insurance 

societies,  quartf 
whether  knowledge  by  him  as  secretary  to  one  society  is  notice  to  the  other  society  of  a  de- 
^t  of  Bbares?— —  Qutere,  Whether  knowledge  is  notice  in  questions  of  reputed  ownership. 

II  4 


Thkobold. 
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1838.        was  possessed  of  twelve  shares  of  the  Norwich  Union 

■         Fire  Insurance   Society,  numbered,  &c,  and   that  in 

BioNOLD       order  the  better  to  secure  the  sum  of  8,000il  therein 

and  others,     referred  to  as  lent  to  the  bankrupt,  and  secured  by  a 
la  the  matter  ^/  .      ,, 

of  mortgage,  the  bankrupt  had  deposited  with  S,  BignM 

the  certificates  of  the  shares,  it  was  agreed  and  de- 
clared by  the  bankrupt  that  the  certificates  should 
remain  with  S.  Biffnold  by  way  of  pledge,  as  an  addi- 
tional security  for  the  8,000/.  and  interest,  and  that 
the  bankrupt  would,  at  any  time  thereafter,  assign  or 
transfer  the  shares  to  S.  Biffnoldy  &c 

The  petition  then  stated,  that  S.  Biffnold  was,  at  the 
date  of  the  agreement,  and  still  is,  one  of  the  secretaries 
of  the  Norwich  Union  Fire  Insurance  Company,  and 
that  consequently  the  society  had  immediate  notice  of 
the  deposit,  so  as  to  take  the  shares  out  of  the  reputed 
ownership  of  the  bankrupt;  and  that  on  the  9th  of 
November  1837  a  fiat  issued  against  the  bankrupt  It 
appeared  from  the  affidavits  that  there  existed  in  Nor- 
wich two  distinct  companies, —  the  Norwich  Union  Life 
Insurance  Company,  and  the  Norwich  Union  Fire  In- 
surance Society,  —  and  that  Biffnold  was  secretaiy  to 
both,  and  that  a  Mr.  Taylor  was  joint  secretary  with 
Biffnold  to  the  Norwich  Union  Fire  Insurance  Society : 
that  Biffnold  and  his  partner,  Mr.  Pulley,  were  joint 
solicitors  with  Mr.  Unthank  of  the  Norwich  Union  Fire 
Insurance  Society :  that  the  transfers  of  and  deeds  re- 
lating to  shares  in  the  Fire  Insurance  Society  were  pre- 
pared at  the  office  of  Biffnold  and  his  partners :  that  in 
respect  of  each  share  in  the  Fire  Insurance  Society  a 
certificate  was  granted  to  the  original  proprietor,  and 
when  any  change  of  ownership  was  to  take  place  such 
certificates  are  brought  to  the  office,  whereupon  the 
necessary  deed  is  prepared,  and  sent  with  the  certi- 
ficates to  the  office  of  the  Fire  Insurance  Society,  to  be 
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laid  before  a  board  of  directors  for  approval  of  the  pro-  1838. 
posed  proprietor,  and  if  approved  to  have  a  memo- 
randum  written  on  the  certificate  of  the  deed  executed  Bignold 
by  such  proposed  proprietor,  signed  by  three  of  the  j  ""J?  tter 
directors;  and  that  whenever  the  new  proprietor  was  ^  of 
accepted  the  deed  was  retained  at  the  office^  and  the 
certificates  were  returned  to  the  solicitor's  office^  to  be 
delivered  to  the  persons  entitled  thereto :  that  the  cer- 
tificates are  the  only  documents  which  a  proprietor  of 
shares  holds  as  evidence  of  his  proprietorship  or  title: 
that  the  bankrupt  was  an  original  holder  of  twelve 
shares,  and  continued  to  hold  them  up  to  his  bank* 
ruptcy,  they  being  then  duly  registered  in  his  name  in 
the  books  of  the  society,  and  that  the  dividends  thereon 
had  been  regularly  paid  to  him  as  the  proprietor :  that 
no  notice  was  given  to  Mr.  Taylor  of  the  transaction,  or 
to  the  board  of  directors  of  the  Fire  Insurance  Society, 
or  left  at  the  office,  and  that  nothing  appeared  upon 
the  register  of  proprietors  of  sliares  in  that  society  to 
create  or  suggest  any  doubt  that  the  bankrupt  was  not 
the  absolute  bond  fiie  proprietor  of  the  shares :  that 
Bignold  never  informed  Mr.  Taylor  or  the  board  of 
directors  of  the  fire  office  of  the  transaction. 

Mr.  Stoanston  and  Mr.  O.  Anderdon  for  the  petition. 

Mr.  Cookey  contrd,  objected,  that  as  to  the  real  proper^ 
mortgaged  no  order  could  be  made,  as  the  mortgage 
deed  contained  a  proviso  that  the  mortgagee  would  not 
call  in  the  mortgage  money  for  five  years,  which  period 
was  not  yet  completed.  And  that  as  to.  the  shares, 
there  was  not  any  notice  of  the  transfer  given  to  the 
Fire  Insurance  Office ;  so  that  they  were  in  the  reputed 
ownership  of  the  bankrupt  within  the  6  Geo.  4.  c.  16. 
s.  72 :  the  information  of  the  transaction  which  Biynold 
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1838b        received  was  not  in  his  capacity  of  secretary  to  the 

*■""         Fire  Insurance  Society,  and  therefore,  according  to  ex 

BiQNoui      parte  Kidder^  the  notice  was  insofBcient.     It  appears 

and  others.     |jj^^  ^^  bankrupt  actually  received  the  dividends  on 
in  the  matter  ^  *^ 

of  the  shares. 

Mr.  Swanstan  in  reply :  —  In  SmUh  v.  SmUk  (a)  the 
only  notice  was,  that  one  of  the  trustees^  had  some 
private  conversation  with  one  of  the  parties  relative  to 
the  transaction.  [The  Chief  Judge  :  —  In  ear  ptaie 
WatktM  {b)  the  Lords  Commissioners  thought  receiving 
the  dividends  a  material  circumstance.]  Notice  to  any 
person  officially  concerned  is  all  that  is  necessary. 
[Chief  Judge  :  —  Yes>  if  official  notice.]  BignM  was 
a  trustee  for  both  parties  at  the  same  time. 

The  Chief  Judge  :  —  There  are  two  questions : 
first,  as  to  the  mortgage  of  the  real  property ;  second, 
with  respect  to  the  shares.  The  assignees  object  to  the 
prayer  of  the  petition  as  to  the  real  estate,  upcm  the 
ground  of  the  proviso  that  the  mortgagee  should  not 
call  in  the  mortgage  money  till  the  expiration  of  five 
years,  if  the  mortgagor  should  continue  to  pay  the 
interest  regularly;  and  it  is  contended  that  as  the 
mortgagee  could  not  enforce  the  power  of  sale  he 
cannot  call  upon  the  Court  to  order  a  sale.  It  is  true 
that  the  mortgagee  could  not  act  under  the  power  of 
sale ;  but  he  comes  here  as  a  creditor,  and  desires  to 
prove  his  debt,  which  he  cannot  do  till  he  has  eidier 
realized  his  security  or  given  it  up.  The  assignees 
rely  upon  the  proviso  in  the  deed  to  prevent  the  peti- 
tioner deriving  the  benefit  of  the  order  of  this  Court, 


<a)  SmUh  v.  SmUky  2Cro.S^  Mee.  S51.  8.C.  4  T\frw.  52. 
(Jb)  Ex  parte  IVaHlMu,  8  MwU.  Sf  Ayr.  548. 
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at  the  same  time  that  the  bankruptcy  prevents  his        1838. 

receiving  payment  of  interest.     Before  the  bankruptcy        — — 

the  petitioner  had  the  responsibility  of  the  bankrupt      efoNOLD 

and  of  his  estate;  but  the  bankrupt's  responsibility  is  .  and  other*. 

lost  by  the  bankrupt's  obtaining  his  certificate,  yet  the  of 

assignees  wish  to  bind  down  the  petitioner  strictly  to 

the  provisoes  of  the  mortgage  deed.     The  object  of 

the  petitioner  is  to  adduce  the  best  evidence  of  the 

value  of  the  property,  namely,  by  a  sale.    There  seems 

to  me  no  objection  to  granting  that  part  of  the  prayer  of 

the  petition.    As  to  that  part  of  the  petition  which  prays 

a  sale  of  the  shares,  there  is  some  difficulty  on  account 

of  ex  parte  fVatkms  (a),   because  the  transaction   can 

scarcely  be  considered  as  notice  to  the  Fire  Insurance 

Socie^.     The  cases  on  this  subject  place  the  necessity 

for  notice  on  two  grounds:   first,  that  the  equitable 

transfer  of  choses  in  action  is  incomplete  without  notice ; 

secondly,  that  without  notice  personal  property  is  in 

the  order  and  disposition  of  the  bankrupt.     In  the  case 

of  shares  in  companies  this  notice  is  more  particularly 

necessary,  inasmuch  as  the  bankrupt's  name  is  upon 

the  books  as  owner,  so  that  he  is  apparent  owner,  and 

might  procure  credit  on  the  faith  that  the  property  is 

his;  and  in  the  present  case  the  bankrupt  might  have 

transferred  the  shares  in  question  to  other  parties,  by 

which  the  directors,  not  having  notice  of  the  first 

equitable  deposit,  might  innocently  be  parties  to  a 

fraud.     All  the  cases  having  required  notice  to  the 

office    of  the   deposit   to   prevent   the  right  of  the 

assignees  attaching,  the  question  in  the  present  case  is 

whether  notice  has  been  given.   The  petitioner  contends 

that  notice  has  been  given,  because  Biffnoldvras  secretary 

both  of  the  Life  Insurance  Company  and  of  the  Fire 

(a)  Ej:  parte  Watkiruf  3  Mont,  S^  A^r.  J48. 
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1838.        Insurance  Society,  and  therefore  must  have  had  notice 

as   secretaiy   of  the   Fire   Insurance    Society   of   the 

BioNOLD       deposit  made  with  him  as  secretary  of  the  Life  Insurance 

and  others.     Company ;  but  a  distinction  must  be  drawn  between 
In  the  matter  r     .,  ^ 

of  knowledge  of   Bignold  and  notice    to    the   company 

itself,  (a)  If  BiffnolcTs  interference  as  secretary  of  the 
Fire  Insurance  Society  had  been  necessary,  either  for 
receiving  dividends,  or  for  any  other  purpose,  then  it 
might  have  been  said  that  the  knowledge  of  Bignold, 
such  as  it  was,  was  sufficient  to  prevent  reputed  owner- 
ship ;  but  there  is  nothing  in  the  deed,  or  in  the  rules 
of  the  Fire  Insurance  Society,  making  the  interference 
of  the  secretary  necessary ;  and  as  there  actually  were 
two  secretaries,  BiffnokTs  interference  would  not  be 
indispensible  in  any  event  If  regular  notice  had  been 
given  to  Bignoldy  as  secretary  of  the  Fire  Insurance 
Company,  he  would  have  made  some  official  entry,  or 
liave  been  guilty  of  neglect  of  duty.  There  is  a  great 
di£Perence  between  Bignold  knowing  the  fact  as  secre- 
tary of  the  Life  Insurance  Company,  and  knowing  it  as 
secretary  of  the  Fire  Insurance  Society.  My  opinion 
therefore  is  that  the  notice  is  not  sufficient  In  ex  parte 
Watkins  (i),  the  Lords  Commissioners  say,  that  the 
private  knowledge  which  one  of  the  directors  and  the 
actuary  had  of  the  transaction  could  not  operate  as 
notice  of  the  secret  trust  to  the  company,  and  that 
therefore  the  shares  were  in  the  order  and  disposition 
of  the  bankrupt. 

Sir  J.  Cross :  — It  has  been  often  decided  that  trans- 
actions of  this  sort  require  some  kind  of  notice,  but  it 
has  not  been  said  of  what  the  notice  should  consist,  or 
in  what  manner  it  should  be  given ;  therefore  it  must 


(a)  See  Spratt  v.  Hobhotue^  4  Bing,  18S. 
{¥)  Ex  parte  Watkins,  4  Bing,  18S. 


CASES  IN  BANKRUPTCY.  48a 

be  determined  by  the  circumstances  of  each  particular        1888. 
case.     In  this  case  the  transfer  of  the  shares  was  per-        —"~ 

Ex  parte 
fectly  well  known  to  Biffnold,  who  was  the  secretary       Bignold 

both  to  the  Fire  Society  and  the  Life  Company.     A     ®"^  othcw.  ^ 

distinction  has   been   taken   between   knowledge   and  of 

notice.     In  the  case  of  notice  of  the  dishonour  of  a  bill,       ^^owui. 

it  is  nothing  to  say  that  a  prior  indorsee  knew  of  it,  but 

formal  notice  must  be  given,  because  the  holder  looks 

upon   him  as  responsible.     If,  in   such  cases   as   the 

present,  the  law  had  required  such  a  notice  as  would 

render  a  person  responsible,  then  the  distinction  betwixt 

knowledge  and  notice  would  be  good ;  but  no  transfer 

could  be  made  without  the  production  of  the  certificate. 

It  seems  to  me  that  the  facts  of  this  case  satisfy  the 

exigency  of  the   decided   cases,   which   require   some 

notice,  and  that  there  is  notice.     With  regard  to  the 

other  point,  whether  the  petitioner  is  prevented  asking 

for  a  sale  by  the  proviso  in  the  mortgage   deed,  the 

assignees  have  no  right  to  insist  upon  that,  unless  they 

say,  we  the  assignees  are  ready  to  pay  the  mortgage 

money  and  interest  according  to  the  covenant,  in  which 

case  they  must  pay  the  interest  regularly,  and  also  pay 

the  principal  at  the  end  of  the  five  years.    If  the  Court 

decided  as  asked  by  the  respondent,  the  creditor  would 

lose  both  the  personal  security  of  the  bankrupt  and  be 

kept  out  of  the  real  estate  till  the  end  of  five  years, 

when  it  may  be  valueless. 

Sir  George  Rose : — 

The  order  should  go  as  to  the  real  estate.  With 
respect  to  the  certificates,  I  am  of  opinion  there  is  not 
sufficient  to  displace  the  order  for  sale,  reserving  a  right 
to  question  the  disposition  of  the  proceeds.  If  it  were  not 
for  Kidder^s  case,  I  should  immediately  say  there  could 
be  no  doubt   that  the  notice   was   sufficient     If  the 
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183&        assignees  think  it  worth  while  to  raise  the  question  as 

"""""         to  the  proceeds,  this  order  must  not  be  considered  as 

BioNOLD       precluding  them, 
and  others. 
In  the  matter 

of  Order  made  for  sale  of  the  real  estate  and  the  shares, 

the  petitioners  undertaking  not  to  set  up  the  order  as 

an  objection  to  any  claim  the  assignees  might  think 

right  to  make  with  respect  to  the  proceeds  of  the 

shares. 


Tbiobold. 


C.  of  R.       ^*  P^^*^  TRO WERS  and  others.  —  In  the  matter  of 

March  16,  MARGETTS. 

1838. 

A  London  fiat  Mr.  HEATHFIELD  applied  that  a  fiat  on  an 
trader  ^ding*  Oxford  docket  might  issuc  to  a  London  commissioner, 
at  Oxford,  for     ^^  ^^  ffround  that  the  major  part  of  the  creditors 

oonTenience  of  o  *        t 

getting  in  the  resided  in  London,  and  most  of  the  debts  were  from 
tioning  creditor  Oxford  Students,  and  would  be  more  readily  got  in  by 
b*^iS^  !?*  .  ^  London  official  assignee  than  by  any  persons  residing 
pencesofcoming  in  the  vicinity  of  Oxford. 

up  to  London. 

The  Chief  Judge  and  Sir  John  Crass: — This  may 
be  a  great  hardship  on  the  bankrupt.  Will  the  peti- 
tioning creditor  undertake  to  pay  the  costs  of  the 
bankrupt's  attendances  in  London  ? 

Mr.  Heathfield  said  he  would  consult  his  client. 

Ordered,  provided  the  petitioning  creditor  will  un- 
dertake to  pay  the  expenses  of  the  bankrupt  coming  up 
to  London  to  attend  the  fiat 
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In  the  matter  of  ALLDAY.  C.  ofR. 

April  4, 
\JN  the  9th  of  March  a  docket  was  struck,  and  a  fiat        1838. 
issued  thereon,  describing  the  bankrupt  **as  of  Acock's  p^-%j  j^ 
Green."     On  the  27th  of  March  an  order  was  obtained  alone, 
from  the  Court  of  Review,  that  on  filing  new  docket  Docket  papers, 
papers  the  fiat  should  be  amended,  by  describing  the  ^^^[^"1^^^^ 
bankrupt  as   "  late   of  Acock's   Green,    but    now  of  ^^  p^«»  ^i>«" 

he  actually 

Breckenhill."     On   the  29th,  before  the  new  docket  traded  at  the 

papers  were  taken  into  the  oflBce,  or  the  secretary  of  il|^  bc'pr©-"*^ 

bankrupts  had  notice  of  the  order,  a  fresh  docket  was  ^^^"^ 

struck  by  another  solicitor  against  the  same  bankrupt, 

who  in  this  second  docket  was  described  as  ^^  of  Brecken- 

hilL''     On  the  same  day,  but  after  the  second  docket 

was  received,  the  order  of  the  Court  of  Review  was 

brought  into  the  secretary  of  bankrupts  office.     Under 

these  circumstances,  both  the  amendment  of  the  first 

fiat  and  the  issuing  of  the  second  fiat  were  suspended; 

and  on  the  dlst  of  March   the  Lord  Chancellor  (a) 

directed  the  order  to  amend  to  go  back  to  the  Court 

of  Review,  with  notice  to  the  party  applying  for  the 

second  fiat,  in  order  that  the  Court  might  consider 

what  was  fit  to  be  done  under  the  circumstances. 

The  case  came  on  this  day  before  the  Chief  Judge. 

Mr.  Girdlestone  for  the  first  fiat. 

Mr.  Wright  for  the  second  fiat. 

f 
The  Chief  Judge: — I  do  not  so  much  care  for  the 

form  as  the  substance.     Which  then  is  the  better  fiat 


{a)  The  Secretary  of  Bankrapts  had  mentioned  the  matter  to  the 
Lord  Chancellor. 
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1 838.        of  the  two?     Was  not  the  petitioning  creditor  under 
*■"""        the  second  fiat  aware  that  the  bankrupt  had  formerly 
of  traded  at  Acock*s  Green?     If  so,  the  second  fiat  should 

Alldat.  Ijhyp  described  him  as  proposed  in  the  amended  fiat 
The  solicitor  for  the  first  petitioning  creditor  has  made 
an  affidavit;  but  why  does  not  the  client  make  one  him- 
self? For  the  purpose  of  obtaining  a  fiat  it  is  quite 
enough  to  describe  the  bankrupt  as  of  the  place  wherein 
he  actually  is  trading;  but  properly,  and  for  public 
information,  he  should  not  only  be  so  described,  but 
also  as  of  every  other  place  wherein  he  may  have  traded. 
It  does  not  appear  in  this  case  when  the  debt  of  Tarle- 
ton,  the  petitioning  creditor  in  the  second  fiat,  was  con- 
tracted; and  I  shall  not  determine  this  question  until  I 
know  whether  that  debt  was  contracted  before  or  after 
the  bankrupt  left  Acock's  Green.  I  think  the  solicitor 
to  the  first  fiat  has  been  too  dilatory.  When  he  came 
to  the  registrar's  office  for  his  order  he  should  have 
been  prepared  with  his  amended  docket  papers,  and 
have  taken  them,  together  with  the  order,  —  or  at  all 
events  the  order  itself,  —  into  the  secretary  of  bank- 
rupts office  forthwith.  I  think  the  petitioning  creditor 
under  the  second  fiat  will  have  to  amend  it,  if  he  applies 
regularly  for  leave  so  to  do ;  but  I  shall  not  now  make 
any  order  for  that  purpose,  nor  for  impounding  the  first 
fiat;  but  if  the  first  fiat  is  proceeded  upon  after  this,  I 
will,  if  I  am  applied  to,  annul  it  with  costs.  The  only 
order  I  shall  now  make  is,  that  the  former  order  of  this 
Court  for  amending  the  first  fiat  be  recalled.  No 
costs. 

The  second  fiat  was  afterwards  taken  out. 


CASES  IN  BANKRUPTCY.  48T 


Ex  parte  MASEFIELD.  —  In  the  matter  of  c  ^f  r^ 

BROOKS.  April  20, 

183a 

1  HE  accountant  in  bankruptcy  applied  to  the  Court,  An  abnlute 
requesting  to  be  informed  whether  a  report  of  appoint-  ence  for  a  new 
ment  of  a  new  trustee  in  lieu  of  the  bankrupt  need  be  5™***®°®^,™^ 

«  be  oonfirmed : 

confirmed,  as  he  had  some  doubt  with  respect  to  the  aoondition«l 

.  ^      -         .        ^t      /.      J  order  must 

propriety  of  paymg  the  funds  over. 

Per  Curiam: — When  the  reference  to  the  officer  of 
the  Court  is  to  appoint  a  new  trustee,  his  report  does 
not  require  confirmation ;  but  it  does,  when  the  order 
is  merely  to  consider  and  report  to  the  Court  as  to  who 
will  be  a  proper  person  to  be  appointed. 


Ex  parte  ALLDAY.— In  the  matter  of  ALLDAY.        C.  of  R. 

March  17, 
In  ex  parte  Kimberley^  ante  235,  the  Court  ordered     April  19^ 
that  it  should  be  referred  back  to  the  commissioners  to        ao«>o. 
review  the  certificate  of  AUday  for  the  reasons  stated  in  back  to  the 
that  report     This   was   a  petition   by  the   bankrupt,  ^^J^"*^^,. 
stating  tliat,  Kimberley  not  having  convened  a  meeting  tiflcate  was 

.  made,  and  no 

of  the  commissioners  to  carry  the  order  into  execution,  report  made  by 
the  bankrupt  was  advised  to  do  so  himself,  and  accor-  ^^^*^t^, 
dingly  applied  to  the  commissioners,  who  appointed  the  their  authority 

_  _  -       _  _  _  _  _^  f,  ,  1  •  1     -w.    »         *J*o  certificate 

13th  of  January  1838  for  a  meeting,  at  which  Kimber^  was  allowed, 
ley  wkA  his  solicitor  attended;  but  the  assignees  did  ^*  *'*'•** 
not  produce  any  witnesses  either  to  impeach  the  con- 
duct of  the  bankrupt  or  to  invalidate  his  accounts. 
The  bankrupt  and  his  witnesses  were  also  in  attendance 
to  give  evidence  if  required,  but  there  was  a  difference 
of  opinion  between  the  commissioners  as  to  their 
Vol.  IIL  k  k 
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1838*        authority  to   interfere   in   the  matter,  "bir.  Scottj   the 
•"—^         quorum  commbsioner,  and  Mr.  Gem,  the  junior  com- 
Allday.       missioner,   being   of  opinion   that   as   they  had  once 
In  the  matter  gjgned  ^hg  certificate  they  had  no  authority  to  recon- 
Alloat.       sider  it ;   but  Mr.  Spurrier^   the   other   commissioner, 
entertained  a  contrary  opinion,   and  after  some  dis- 
cussion it  was  arranged  that  Mr.  Scott  should  prepare 
the  following  certificate  to  this  Court :  — 

*^  To  the  Right  Honourable  the  Chief  Judge  and 
their  Honours  the  other  Judges  of  the  Court  of 
Review. 

<^  In  the  matter  otJokn  ABday,  a  bankrupt 

"  Whereas  by  an  order  of  the  Court  of  Review  in 
bankruptcy,  bearing  date  the  dOth  day  of  May  1837, 
after  reciting  that  Nathan  Kimberley  and  John  Gold,  the 
assignees  of  the  bankrupt's  estate,  did  on  the  8th  of 
May  then  instant  prefer  unto  the  said  Court  their  peti- 
tion, praying  that  the  allowance  and  confirmation  of  the 
bankrupt's  certificate  might  be  stayed,  or,  if  proper,  that 
the  certificate  might  be  sent  back  to  the  commissioners 
to  be  reviewed,  it  is  ordered  by  the  Court,  that  it  be 
referred  back  to  the  commissioners  named  in  the  fiat, 
to  review  the  bankrupt's  certificate  of  conformity.  And 
whereas  in  pursuance  of  the  order  we  the  undersigned, 
being  three  of  the  commissioners  who  had  signed  the 
certificate,  having  met  in  pm'suance  of  an  application 
made  to  us  for  that  purpose  by  the  Messrs.  Parker  and 
Lowe,  and  read  over  the  order  and  copies  of  the  affi- 
davits filed  on  behalf  of  the  petitioners  and  the  bank-- 
rupt  respectively  in  the  Court  of  Review.  Now  thert* 
fore  these  are  to  certify  to  the  Court  of  Review,  that  we 
the  said  three  commissioners  did  adjourn  sine  die  all 
further  proceedings  under  the  order,  inasmuch  as  we 
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E:e  parte 
Alldat. 


did  not  comprehend  the  scope  and  intention  of  the  1838. 
order,  and  inasmuch  as  we  do  not  conceive  we  have 
power  to  alter  a  certificate  already  signed,  delivered,  and 
fuUy  completed  by  us,  and  which  has  been  removed  to  a  '"  ^^  matter 
superior  Court  for  confirmation  under  the  provisions  of  Alldat. 
the  statute.  And  toe  Jitrther  humbly  certify^  that  if  it 
be  intended  by  the  order  that  we  should  examine  the 
depcments  in  those  affidavits  vivd  vocej  and  such  other 
persons  as  we  may  be  informed  can  give  important  in- 
formation on  the  subject,  and  certify  such  examinations 
when  so  taken  to  the  Court  of  Review,  with  or  without 
our  opinion  thereon,  we  shall  be  ready  and  willing  to 
do  so  upon  receiving  an  order  from  this  honourable 
Court  so  to  do.  We  therefore  humbly  request  the  direc- 
tion of  your  honourable  Court  in  the  premises.  Given 
under  our  hands,  the  1st  day  of  February  1838. 

Robert  Scott,  W.  Spurrier,  W.  H.  Gem." 

The  petition  prayed  that  the  certificate  might  be 
confirmed  and  allowed. 


Mr.  Anderdon  for  the  petition. 

Mr.  Keme  for  the  assignees. 

Sir  George  Bose  :  —  It  is  every  day's  practice,  to  refer 
back  certificates  to  the  commissioners  to  be  reviewed, 
and,  unless  there  is  some  misunderstanding,  I  think 
this  a  fit  case  to  make  some  representation  to  the  Lord 
Chancellor  as  to  the  conduct  of  the  commissioners,  if 
they  continue  to  refuse  to  act  after  this  intimation. 


March  17, 


Per  Curiam :  —  The  assignees  undertaking  to  pro- 
secute the  former  order  with  effect  wjthin  a  fortnight, 
let  it  be  referred  back  to  the  commissioners  to  review 
the  certificate  under  the  former  order  of  this  Court, 

K  K  2 


490 


CASES  IN  BANKRUPTCY. 


18SS»       having  regard  to  the  circumstances  stated  in  the  peti- 

•■^""         tion  on  which  that  order  was  made;  and  if  the  order  is 

Allday.       not  so  prosecuted,  then  let  the  petition  be  dismissed, 

In  the  matter  ^^  ^^^  ^f  ^y^^^  petition,  and  of  the  inquiry,  and  of 

AixoAr.       this  application. 


April  19. 


Mr.  Anderdon  now  stated  that  no  further  steps  had 
been  taken  before  the  commissioner,  and  therefore 
moved,  on  an  affidavit  that  there  was  not  any  coUusiony 
that  the  certificate  should  be  allowed. 

Per  Curiam :  —  Upon  production  to  the  r^strar  of 
an  affidavit  of  service  on  the  assignees  of  notice  of  this 
motion,  and  of  an  affidavit  by  the  bankrupt  that  there 
is  no  collusion,  take  the  order  for  dismissing  the  peti- 
tion as  before  conditionally  ordered,  and  the  eosts  of 
the  present  motion;  and  let  the  bankrupt's  ceniiicate  be 
forthwith  allowed  and  delivered  out. 


C.  of  R. 

April  19, 

1838. 

On  the  honk- 
ruptcy  of  the 
indorser  of  a 
bill,  notice  must 
be  given  to  him 
before  the 
choice  of  as- 
gigneesy  and 
afterwards  to 
them,  or  the 
bill  holder  can- 
not prove. 


Ex  parte  CHAPPEL.  —  In  the  matter  of  GANS. 

1  HIS  was  a  petition  by  the  assignees  to  expunge  a 
debt  on  two  grounds ;  first,  that  the  bankrupt,  who  had 
drawn  and  indorsed  bills  under  which  the  proof  was 
made,  had  acted  as  agent  for  another ;  and  second,  that 
there  was  not  any  notice  of  dishonour.  The  first 
question  was  merely  a  matter  of  fact.  As  to  the  second, 
it  appeared  that  the  bankrupt  had  drawn  and  indorsed 
certain  bills  of  exchange,  of  which  part  fell  due^  and 
were  dishonoured,  between  the  adjudication  of  the  bank- 
ruptcy and  the  choice  of  assignees,  and  others  after  the 
choice ;  but  that  no  notice  of  dishonour  had  been  given 
either  to  the  bankrupt  or  to  the  assignees. 
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Mr.  Snoangton  and   Mr.  Archbcldy   for   the  petition,        1838, 
admitted  that  the  question  as  to  agency  was  against        *^^' 
the  petitioner,  but  contended  the  want  of  notice  was      Chappel. 
fatal  to  the  proof.  '«  ^•'c  ^^^ 

GaN8. 

Mr. «/.  RusteU  and  Mr.  Bacon,  conird  :  —  The  question 
of  want  of  notice  was  not  raised  before  the  commis- 
sioner, and  therefore  cannot  be  taken  before  this  Court. 
The  only  evidence  in  support  of  the  allegation  that 
there  was  not  any  notice  is  that  of  a  clerk,  who  deposes 
that  he  belieyes  no  notice  was  given,  which  is  met  by 
the  respondent^  who  swears  he  believes  notice  was 
given.  Some  of  the  bills  became  due  after  the  bank- 
ruptcy, and  as  to  them  it  is  submitted  no  notice  of 
dishonour  was  necessary  to  be  given ;  a  question  which 
has  never  yet  been  decided,  {a) 

Mr.  SwcmsUm  in  reply  was  stopped  by  the  Court. 

The  Chief  Judge  :  —  In  this  case  the  bankrupt  is 
the  indorser  of  bills  of  exchange  in  respect  of  which  his 
estate  has  not  derived  any  benefit;  consequently  the 
Court  is  not  anxious  to  allow  a  proof  against  his  estate 
unless  on  very  clear  grounds.  In  ex  parte  Solarte  {b) 
the  petition  did  not  allege  want  of  notice,  and  this  Court 
decided  that  in  the  absence  of  an  affidavit  by  the  respon- 
dent that  there  was  notice  it  was  not  fatal  to  the  respon- 
dent; the  report  of  that  case  indeed  makes  the  Court  go 
further,  but  the  report  is  so  far  incorrect  The  only  con- 
sideration which  the  bankrupt  received  was  from  another 
party ;  nevertheless,  if  the  bill  holder  had  given  proper 


(a)  See  1  Mont  ^  Ayr.  Practice  in  Bankruptcy,  149,  where  there 
is  a  full  note  upon  the  subject. 

(6)  Ex  parU  Solarte,  2  Dea.  «J-  C%.  261« 
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1838. 

Ex  parte 

Chappel. 

In  the  matter 

of 

Qans. 


Omitttiig  to 
take  an  objec- 
tion before  the 
commissioners 
does  not  pre- 
vent its  being 
taken  in  the 
Court  of  Re- 
¥iew. 


notices,  he  might  have  proved  against  the  bankrupt  if 
the  general  question  as  to  agency  had  been  in  his 
favour,  which  at  present  appears  to  be  the  case;  but 
the  proofs  must  be  expunged  for  want  of  evidence  of 
notice  of  dishonour.  The  decision  of  this  Court  will 
not,  however^  prevent  the  bill  holder  going  again  before 
the  commissioner,  if  he  can  prove  such  notice  to  have 
been  given.  It  has  been  argued  that  the  objection  of 
want  of  notice  cannot  now  be  urged,  because  it  was  not 
agitated  before  tlie  commissioner;  but  an  omission  to 
state  an  objection  before  the  commissioner  does  not 
prevent  its  being  taken  in  this  Court,  becauae  petitions 
are  not  considered  as  appeals  from  an  inferior  Court 
A  case  heard  here  after  a  decision  of  the  commissioni»rs 
is,  as  to  the  merits,  just  as  if  discussed  for  the  first 
time.  The  proof  as  to  the  bills  must  therefore  be 
expunged  for  want  of  notice  of  dishonour. 


Sir  John  Crass:  —  On  the  question  of  agen<^  the 
inclination  of  my  opinion  is  in  fiivour  of  the  respondent, 
so  that  I  cannot  expunge  on  that  ground  But  want  of 
notice  of  dishonour  is  a  fatal  objection.  I  therefore 
concur,  that  the  proof  on  the  dishonoured  bills  must 
be  expungedt 

Sir  George  Rose  .-—The  law  relating  to  a  proof  on  a 
bill  of  exchange  is  precisely  the  same  as  would  govern 
in  an  action  on  the  bill ;  the  same  facts  must  be  estab- 
lished. If  the  &cts  as  to  the  agency  are  as  stated  on 
the  petition,  I  think  the  proofs  would  be  invalid  tax 
that  ground;  but  the  evidence  shows  a  different  state 
of  circumstances,  so  that  the  Court  will  not  expunge  for 
that  reason.  There  is  sufficient  consideration  to  sup- 
port the  proof,  and  all  that  is  further  required  is 
evidence  of  notice  of  dishonour;  on  which  point  this 
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Court  requires  the  same  strict  legal  evidence  as  would       1838. 

be  necessary  in  an  action  at  law,  which  being  wanting        

the  proof  fails  save  as  to  one  bilL     This  is  a  case  in      Chappel. 
which  the  strictest  rules  should  be  adhered  to,  because  ***  the  matter 
the  bankrupt's  estate  has  not  been  benefited.     We  do       Gans. 
not,  however,  prevent  the  party  from   going    again 
b^ore  the  commissioner :  our  decision  may  be  viewed 
ag  a  nonsuit  merely. 

Per  Curiam :  —  Proof  expunged,  save  as  to  one  bill 
for  49U 


Ex  parte  WELDEN :— In  the  matter  of  WELDEN.       C.  of  R, 

April  20, 

1  HIS  was  a  petition  by  the  bankrupt  to  annul  for       \MtQ 
want  of  an  act  of  bankruptcy.  ^         .  .*   ^ 

^     ^  On  a  petition  to 

annul  by  the 

Mr.  ik&nto^u  and  lAt.  Girdlestane^  for  the  petition,  want  of  an  act 
stated  it  lay  with  the  respondent  to  establish  the  act  of  ^e^'I^^d^ts 
bankruptcy.  ™"«*  prove  the 

*  affirmative. 

Mr.  Stoanstan  and  Mr.  BetheU  for  the  petitioning  ere-  ^^'jo  ^^ 
ditor:  —  That  is  commonly  the  practice,  but  is  not  to  commissioner, 

.  I'll*®  review  the 

be  done  on  the  present  occasion,  because  the  bankrupt  acUudication, 
does  not  state  that  he  has  not  committed  an  act  of  ^tions  tiien^^ 

bankruptcy,   but   says   that   there   is   not  an  act   of  ^^  "^^  ^ 

,  evidence  to  sup- 

bankruptcy  on  the  proceedings.  port  the  fiat. 

The  Chief  Judge  :  —  But  that  sufficiently  puts  the 
petitioning  creditor  on  his  defence. 

Mr.  Twiss  for  the  assignees. 
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1838*  Per  Curiam:  —  The  assignees  not  having  produced 

the  proceedings  in  Court,  as  directed  by  the  fiat  to  the 

Welden.  petition,  the  petition  must  stand  over  to  have  them 
In  the  matter  produced  and  the  costs  of  the  day,  to  be  paid  personally 
Welden.  by  the  assignees.  If,  as  they  allege,  they  have  a  valid 
excuse,  then  if  the  fiat  stands  they  must  miake  a  special 
application  to  be  allowed  such  costs  out  of  the  estate; 
otherwise  they  must  pay  them  personally.  The  bank* 
rupt  must  not  bear  the  expense  in  any  event 

Petition  to  stand  over  for  production  of  the  pro- 
ceedings.    Costs  of  the  day  to  be  paid  by  the  assignees. 

April  24.         The  petition  was  now  again  in  the  paper. 

Mr.  7\m88^  for  the  assignees,  said  they  perceived  they 
were  in  a  situation  of  difficulty,  and  asked  a  reference 
back  to  the  commissioner  to  review  the  adjudication. 

Sir  George  Rose:  —  Having  looked  at  the  deposition 
of  the  act  of  bankruptcy,  it  appears  not  quite  to  estab- 
lish an  act  of  bankruptcy  in  point  of  form;  but  if  the 
statements  be  true,  probably  there  is  an  act  of  bank- 
ruptcy in  fact.  In  short  the  deposition  does  not  go 
quite  far  enough.  It  is  therefore  a  proper  case  for  a 
reference  back  to  the  commissioners  to  review  the 
adjudication,  when  they  may  receive  further  evidence. 
The  bankrupt  should  have  liberty  to  attend,  and  the 
bankrupt  must  have  his  costs  in  any  event 

Sir  John  Cross  objected  to  a  reference  to  the  com^ 
missioners,  as  the  Court  might  itself  hear  any  further 
evidence. 

The  Chief  Judge  : — Any  evidence  which  this  Court 
now  receives  as  to  the  act  of  bankruptcy  would  not 
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constitute  part  of  the  proceedings,  and  therefore  would  1838* 

not  be  evidence  to  sustain  the  fiat  elsewhere*     On  a  • 

reference  back  to  the  commissioners  to  review  the  w^^ev. 

adjudication    any   new   depositions    would    be    such  ^^  ^^®  matter 

evidence,  (a)  Wblden. 

Sir  Oearge  Bate  here  suggested  the  order  tn/rd,  which 
was  on  the  27th  agreed  to  between  the  parties. 

Let  the  commissioner  review  the  adjudication  as  to 
the  act  of  bankruptcy,  the  petitioner  to  be  at  liberty  to 
attend  such  inquiry.  If  the  commissioners  shall  find 
that  an  act  of  bankruptcy  has  been  committed,  let  all 
parties  take  the  costs  of  the  petition  and  inquiry  out  of 
the  estate,  with  liberty  to  any  party  to  apply  upon  the 
result  of  such  inquiry  before  the  commissioners. 


Ex  parte  SIDEBOTHAM.  —  In  the  matter  of  C.  of  R. 

CLARKE.  ^pnl  20, 

1838. 

When  this  petition  was  called  on,  the  petitioner  PrMtweMto 

J     1  oosti  when 

found  he  could  not  support  bis  case,  and  the  petition  petition  not 
was  therefore  not  opened,  whereupon  it  was  ordered  to  ^^^  with 
be  dismissed,  with  costs.     The  order  was  drawn  up>  ^f^      ,    ^ 

«•  1     •       If  Tetpcnaeoin 

giving  the  respondent  his  costs,  including  the  affidavits  affidsyita  not  ^ 

1  .  i_  ■■      i_    J  /•I   J *.  '.•  filedintime.it 

which  he  had  filed  m  opposition.  iq,,^  be  Stated 

to  nve  the 

Mr.  0.  Anderdan  now  moved  to  vary  the  order,  by 
excluding  the  costs  of  the  affidavits  filed  in  opposition, 
on  the  ground  that  they  could  not  have  been  read,  not 


(a)  &e  e9  parte  Fortlcr,  17  Fet,  416. 
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1838.        having  bem  filed  in  time.    [The  Chief  Judqe:  — 
„  The  order  is  drawn  up ;  it  cannot  therefore  be  altered. 

B*x  parte  ,  , 

SiDEBOTHAM.  The  pftTty  is  driven  to  a  rehearing.]  It  was  drawn  up 
Id  the  matter  j^  ^^p  gbgenoe^  and  we  had  no  notice  to  attend  to  setde 
CuiRKE.  the  minutes.  [The  Chief  Judge  : — When  a  petition  is 
dismissed  with  costs  the  order  is  considered  so  simple 
that  no  minutes  are  drawn  up,  and  consequendj  no 
notice  given  to  attend  and  setde  the  minutes.]  In  that 
case  the  order  ought  to  be  now  treated  as  if  in  minutes. 

Mr.  T\o%$Si  contrd:  —  A  motion  is  now  made  to  ex- 
clude the  costs  of  the  respondent's  affidavits^  but  the 
reason  they  were  not  read  is  because  the  petitioner 
prevented  that  being  done  by  not  opening  the  petition. 

The  Chief  Juix^s  :  —  A  petiticmer,  by  not  opening 
his  petition,  cannot  prevent  the  respondent  from  having 
the  costs  of  his  affidavits.  If  the  respondent's  affidavits 
are  not  filed  in  time,  then  the  petitioner  must  open  his 
petition  in  order  to  take  the  objection.  This  is  en- 
tirely a  question  of  practice.  The  order  is  drawn  in 
the  usual  form.  The  rule  is,  that  when  a  petition  is 
dismissed  with  costs  all  affidavits  filed  are  included.  If 
the  petitioner  thinks  on  such  an  occasion  that  any  affi- 
davits should  be  excluded  he  should  open  the  petition 
and  call  the  attention  of  the  Court  to  the  fact^  when  a 
special  order  would  be  made,  excluding  such  affidavits 
as  were  not  filed  in  time.  A  petition  to  rehear  is  still 
open  to  the  parties. 

Sir  John  Cnm  and  Sir  George  Roae  concurred. 

Motion  dismissed,  with  costs. 
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Ex  parte  BARNES.  —  In  the  matter  of  MEDLEY,        C.  of  R. 

April  21, 

1  HE  petitioner  was  a  legal  mortgagee.   The  fiat  issued        ^  ^^^* 
on  the  3l8t  of  January  1837.    At  the  time  of  the  bank-  ^S^'^^^to 
ruptcy  part  of  the  mortgaged  estate  and  premises  was  ^^^^ 
in  the  possession  of  Medley^  the  remainder  being  let  to  shall  be  in  Uie 
tenants.     On  the  12th  of  April  the  solicitor  to  the  ^^be  had  ^ 
moTtmstee  wrote  to  the  solicitors  to  the  assiimees  as  p^ennotioeto 

^  ^  ®  the  tenants,  be 

follows:  —  **  Be  Medley.  We  have  been  expecting  to  is  entitled  to  Uie 
hear  from  you  on  the  subject  of  the  estate  at  Iver,  in  the  bankruptcy, 
mortgage  to  Mr.  Barnes.  We  think  arrangements  should  ""^  ^  ^^  ®'^^* 
be  made  for  the  sale,  and  we  propose  Mr.  Gwrge  Bobins 
as  the  auctioneer,  who  would  be  able  to  advise  as  to  the 
propriety  of  accepting  Mr.  WhUtingtaft^  offer  for  a  part 
of  the  estate  till  Michaelmas  or  for  a  term.  If  the 
estate  be  not  let,  some  one  ought  to  be  put  into  pos* 
session  to  take  care  of  it^  which  we  will  have  done, 
unless  there  be  some  one  already  there.  We  have  no 
wish  to  interfere,  as  we  have  already  stated  to  you,  un» 
necessarily  with  respect  to  this  property,  but  to  justiiy 
our  non-interference  we  must  request  to  be  favoured 
with  a  letter  from  the  assignees,  or  firom  you  on  dieir 
behalf  agreeing  that  Mr.  Barnes  shall  be  entitied  to  the 
arrears  of  rent  due  at  the  bankruptcy,  or  subsequently 
to  accrue.  We  shall  be  obliged  by  an  immediate  an- 
swer, as  we  understand  that  at  this  time  of  the  year  a 
litde  delay  may  occasion  considerable  damage.  We 
are,  &c.  Amort  and  Coles,  Throgmorton  Street^ 
12th  April  1837.  —  Messrs.  Jcnes  and  Ward.**  On  the 
19th  of  April  the  solicitors  for  the  mortgagees  attended 
the  assignees  by  appointm^it^  and  discussed  the  pre^ 
posed  sale  of  the  estate,  the  right  to  the  rent  dae  which 
the  assignees  then  claimed,  and  other  matters ;  and  it 
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1838.       ivas  agreed  verbally  that  the  mortgagee  was  to  be  in 

the  same  situation  as  if  he  had  given  notice  to  the 

•  Barnes.  tenants  at  the  date  of  the  first  letter  of  the  solicitors  to 
In  the  matter  ^  mortgagee  to  the  assignees;  and  on  the  same  day 
Medley.  the  solicitors  to  the  assignees  wrote  as  follows : — ^  Be 
Medley.  19th  April  1837.  Gentlemen,  The  assignees, 
after  you  left  their  meeting  this  morning,  determined 
on  the  sale  of  the  Iver  estate  in  mortgage,  to  employ 
an  auctioneer  in  the  neighbourhood,  and  have  named 
Mr.  Murray.  With  reference  to  our  conversation  this 
morning,  as  it  may  be  satisfiictory  to  you,  we  b^  to 
say  that  so  fiu*  as  the  assignees  are  concerned  you  are 
not  to  heprgudiced  by  our  verbal  communication  on  the  sidh 
jectofAe  rent  of  (he  estate^  and  shall  be  placed  in  the  same 
situation  as  if  you  had  yiven  notice  to  Ae  tenants  immediate 
after  our  interview  of  the  lOt/^  ultimo^  s^pposiny  you  then 
had  a  riffhtf  when  no  interest  was  due  to  your  dient,  toyive 
such  notice.  We  are,  &c.  Jones  and  Ward. — Messrs. 
Amary  and  Coks.**  On  the  2d  of  June  1837  the  com- 
missioner made  the  common  order  for  sale  of  the  mort- 
gaged premises,  pending  arrangements  which  were  made 
for  sale  of  the  estate;  and  some  weeks  after  the  order 
for  the  sale  the  auctioneer,  under  the  direction  of  the 
assignees  and  with  the  concurrence  of  the  mortgagee^ 
sold  the  grass  and  clover  on  the  land,  and  sent  to  the 
solicitors  to  the  mortgagee  the  following  letter:  — 
<<  June  23d,  1837.  Gendemen,  —  I  this  day  sold  by 
auction  about  sixty-nine  acres  of  grass  and  clover  upon 
the  estate  at  Iver,  and  if  it  holds  out  near  the  quan- 
tities stated  in  the  terrier  you  will  have  to  receive  at 
least  2202.,  after  deducting  the  expense  of  selling.*'  And 
on  the  5th  of  March  Mr.  Muma/j  upon  the  demand 
of  the  assignees,  paid  over  to  the  official  assignee 
IS6L  0««  4dl,  being  the  balance  of  the  proceeds. 
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This  was  a  petition  praying  that  the  Court  would  be        1838. 

pleased  to  order  the  assignees  to  account  for  and  pay        ' 

to  the  petitioner  the  186i  0*.  4d^  and,  if  necessary,       BAihroT 

that  an  account  might  be  taken  of  the  proceeds  of  the  ^^  ^^®  matter 

1  of 

saie.  Mkdlst. 

Mr.  Swanston  and  Mr.  HeaH^fidi  for  the  petition :  — • 
This  petitioner  is  entitled  to  what  he  asks,  not  only 
from  principles  of  law,  but  from  the  circumstances  of 
the  case,  as  the  letters  which  passed  between  the  parties 
must  be  construed  into  a  virtual  agreement  that  the 
petitioner  should  have  the  rents  and  crops. 

Mr.  Burge  and  Mr.  Baamy  centra :  —  As  the  mort- 
gagee did  not  take  possession  before  the  bankruptcy  he 
is  not  entitled  to  the  crops  or  their  proceeds,  according 
to  ex  parte  Tempk  and  ex  parte  Tombs*  In  ex  parte 
Tenq)k  (a)  the  Vice  Chancellor  said : — *•  When  the 
mortgagor  has  personally  occupied  the  premises,  and 
the  actual  possession  is  afterwards  delivered  to  the 
mortgagee  by  the  sheriff  or  otherwise,  the  growing 
crops  which  are  found  upon  the  premises  become  part 
of  the  security,  and  may  be  applied  by  the  mortgagee 
to  his  own  use ;  but  the  principle  does  not  apply  to  the 
case  where  the  growing  crops  have  been  carried  off  by 
the  mortgagor  before  the  mortgagee  obtains  possession, 
and  between  the  time  of  his  demand  and  recovery  of 
possession.  Let  it  be  supposed  that  a  mortgagee 
recovers  the  possession  by  ejectment  from  a  mortgagor, 
who  had  personally  occupied  the  property,  after  the 
crops  were  severed  and  sold ;  such  a  mortgagee  might 
probably,  if  he  thought  it  worth  his  while,  bring  an 


(«)  Ex  parte  Tewpte^  I  GL  f  J.  216. 
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1838*  action  for  the  mesne  profits  firom  the  time  of  the  demise 
hud;  bat  could  he  recover  from  the  mortgagor  any 

Ba^ibs.  thing  more  than  the  same  occupation  rent  which  he 
in  the  matter  ^q^^  hskve  recovered  against  a  tenant  of  the  mortgagor, 

Mbi>lby«  whose  tenancy  had  commenced  subsequendy  to  the 
mortgage,  and  without  the  privity  of  tlie  mortgagee  ? 
I  do  not  apprehend  that  bankruptcy  makes  any  dif- 
ference/' (a)  [The  Chief  Judge:— The  Vice  Chan- 
cellor cannot  have  been  correctly  reported  as  to  what 
he  says  concerning  occupation  rent]  In  ex  parte 
Limng  {b)  it  was  decided  by  this  Court,  that  if  a  \effX 
mortgage  is  ordered  by  the  commissioners  to  be  sold, 
the  assignees  are  entitled  to  the  rents  up  to  the  time  of 
sale^  uidess  the  mortgagee  makes  an  actual  entiy,  or 
gives  notice  to  the  tenants  to  pay  their  rents  to  him; 
in  that  case  the  Court  said,  <^  the  order  of  the  conmiis* 
sioners  is  not  equivalent  to  an  entry  by  the  mortgagee, 
which  is  necessary  in  ordinary  cases  to  entitle  to  the 
rents,  &c  A  mortgagee  has  already  sufficient  advan- 
tages over  the  other  creditors.  If  no  bankruptcy  inter- 
vened, and  there  was  an  agreement  between  the  parties 
for  a  sale,  the  mortgagee  would  not  be  entitled  to  the 
rents,  &c*  till  after  entiy.  In  cases  of  equitable  mort- 
gage the  parly  is  entitled  to  the  rents  from  the  time  of 
the  order  for  sale;  the  reason  of  which  is,  he  might 
have  a  receiver  appointed  the  moment  he  asked  it,  and 
therefore  the  order  is  considered  equivalent  thereto. 
In  equitable  mortgages  the  mortgagee  cannot  enter ;  in 
legal  mortgages  he  can,  and  must  stand  on  his  Ic^ 
right"  It  is  clear  that  at  law  the  mortgagor  is  not 
— "^ — ■ -  -  - 

(a)  See  H6dg$cn  v.  Gascoigne,  5  Bam.  ^  Ald>  88 ;  and  Pariridge 
r.  Bere^  S  Bariu  ^  ML  804* 
(6)  Ex  parte  Lkring,  t  MmU.  4  4yr.  2SJ. 
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entitled  to  the  crops  till  entry,  and  ex  parte  Umng  (a)        1838, 

decides  that  the  order  of  the  commissioners  for  a  sale  is    .    " 

not  equivalent  to  an  entry.    [The  Chief  Judge:—*       BarmbbT 

What  do  you  say  to  the  agreement  by  letter  between  ^"  the  mattaf 

the  parties  ?]    The  agreement  was  as  to  the  rents  alone,       Mei>lit« 

and  the  special  mention  of  ^^  rents^^'  and  omitting  to 

refer  to  ^^  crops,"  is  against  the  petitioner.    There  was 

an]|>le  time  for  the  petitioner  to  have  entered  on  the 

premises,  as  the  fiat  issued  in  January  and  the  order  of 

sale  was  not  made  till  June.     In  March  the  petitioner 

applied  to  the  assignees  concerning  the  renl^  and  then* 

answer  is,  <<  you  shall  be  in  the  same  situation  as  if  you 

had  given  notice  to  the  tenants  f  but  such  notice  would 

not  have  confared  any  title  to  the  crops* 

The  Chief  Judge  :  — The  order  of  the  Court  depends 
upon  the  particular  circumstances  of  the  case,  and  does 
not  involve  the  general  question  of  law.  When  the 
order  for  sale  of  the  premises  was  made  the  crops  were 
upon  the, ground;  the  sale  was  not  made  forthwith,  but 
some  delay  took  place,  and  letters  passed  between  the 
parties,  firom  which  it  appears  that  such  terms  were 
agreed  upon  relative  to  the  sale  as  rendered  it  unneces- 
sary for  the  mortgagee  to  take  the  usual  steps  of  entry^ 
&C.  in  order  to  entitle  him  to  the  rents  and  crops ;  for 
though  nothing  is  said  in  the  letters  about  standing 
crops,  yet  when  the  mortgagor  was  informed  he  should 
be  placed  in  the  same  situation  as  if  he  had  given 
notice  to  the  tenants, — looking  therefore  at  this  as  a 
question  of  arrangement,  it  is  not  necessary  to  advert 
to  the  law.  But  for  ex  parte  Living  (a)  I  should  have 
entertained  very  little  doubt  that  in  point  of  law  the 

(a)  E*  parte  LMng,  S  MwL  4*  Atfrn  SSS. 
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1888^        mor^agee  was  entitled  to  the  land  with  the  crops  as 
_  .   standing  at  the  time  of  the  order  of  sale :  rents  would 

Ex  parte 

Baknkb.       not  necessarily  follow,  as  the  sale  might  be  a  day  before 
la  the^  matter  ^^  ^^^  ^^^  ^^ 

Mbduy. 

Sir  Jchn  Cross: — The  decision  in  this  case  does  not 
interfere  with  ex  parte  Living  (a),  but  depends  upon 
particular  circumstances.  Was  not  the  auctioneer  sel- 
ling by  order  of  and  as  agent  for  the  mortgagee?  It  is 
clear  he  thought  so,  because  when  the  crops  were  sold 
he  wrote  to  the  mortgagee's  solicitor,  stating,  <<you  will 
have  to  receive,*'  &c«  But  if  not  agent  for  the*  mort- 
gagee, he  was  for  the  assignees;  and  then  the  letter 
written  by  them  seems  to  entitle  the  mortgagee.  It 
appears  to  me  that  the  intent  of  the  parties  was  to  give 
the  mortgagee  rents  and  crops,  and  every  thing  to 
which  he  could  entide  himself  by  taking  the  active 
steps  of  entry,  notice  to  tenants,  &c ;  and  our  order 
merely  carries  that  intent  into  effect 

Sir  George  Rose: — Ex  parte  Living  (a)  stands  upon 
sound  principles  of  law.  I  concur  in  the  order  in  this 
case,  as  carrying  into  execution  the  intent  of  the 
parties. 

Per  Curiam: — Declare  the  petitioner  entided  to  the 
proceeds  of  the  crops.  Let  his  costs  be  paid  out  of  the 
13621,  and  the  residue  be  paid  over  to  him.  Assignees 
costs  out  of  the  bankrupt's  estate,  {b) 


(a)  Eg  parte  Livings  S  jlfon/.  chased  part  of  the  mortgaged 

4*  Jijfr,  2S3.  premises,  and  the  principal  and 

{b)SeeBatetr.Boimerf7Sim.  interest,  calculated   up  to   the 

427,  where  a  mortgagee  pur-  S4th  of  March,  exceeded   the 
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Ex  pcarte  JONES.— In  the  matter  of  JONES.  C.  of  R. 

4pri/21 
1  HIS  was  a  petition  by  the  bankrupt  (a)  to  annul  the        ^  ^^ 
fiat  for  want  of  opening  in  due  time.  (&)     The  petition 

111  ...  J-       •      -^  petition  by 

Stated,  that  there  was  not  any  petitioning  creditors  the  bankrupt  to 

debt.  annulforwantof 

opening  is  oer- 
tain  tosueoeedy 
—  -  unless  a  cmss 

Mr.  Sturgeon  for  the  petition.  petition  is  pre. 

sented. 

purchase  money,  and  he  was  from  and  after  the  said  26th  day 
held  entitled  to  possession  from  of  June  instant,  and  to  be  ex- 
the  preceding  Christmas.  The  ecuted  in  the  city  of  London, 
Mle,  however,  in  the  case  above  shall  be  supersedeable  (for  want 
reported,  was  on  the  5th  of  July,  of  prosecution)  at  the  expiration 
and  then  the  petitioner  would  of  twenty-eight  days,  and  not 
be  entitled,  according  to  the  rule  sooner,  after  the  date  thereof, 
in  equity,  from  the  S4th  of  June  And  I  do  further  order,  that  one 
preceding;  but  the  sale  took  day  shall  elapse  after  the  ex- 
place  the  day  before,  that  b,  on  piradon  of  the  said  fourteen  or 
the  35d  of  June.  twenty-eight   days    before    any 

(a)  It  is  of  course  to  annul  for  order  shall  be  made  for  such 

want  of  prosecution  on  the  ap-  supersedeas,  and  that  the  appti- 

plication  of  any  person  but  the  cation  which  shall  in  the  course 

bankrupt     His  petition  must  be  of  that  day  be  first  made  by  any 

heard  in  court.    Ex  parte  Gale,  other  attorney  or  solicitor  than 

I  OL^J*  44.  the  attorney  or  solicitor  at  whose 

{b)  "I  do  order,  that  any  com-  instance  the  supersedeable  com- 
mission of  bankrupt  which  shall  mission  was  issued  for  a  super- 
be  sued  out  from  and  after  the  sedeas  of  such  commission,  and 
said  26th  day  of  June  instant,  for  a  new  commission  to  be 
and  to  be  executed  in  the  city  of  issued,  shall  be  preferred  to  an 
London,  shall  be  supersedeable  application  for  the  same  purpose 
(for  want  of  prosecution)  at  the  by  the  attorney  or  solicitor  who 
expiration  of  fourteen  days,  and  sued  out  such  supersedeable  com- 
not  sooner,  after  the  date  there-  mission." — Lord  Lotighborough*9 
of;  and  that  any  commission  of  order,  20th  June  1793. 
bankrupt  which  shall  be  sued  out 
Vol.  in.                     L  L 
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188&  Mr.  BeOuU  for  the  petitioning  creditor :  —  The  delay 

"""^        in  opening  was  at  the  express  request  of  the  bankrupt 

J0NS8. 
^f  The  Chief  Judge  :— The  order  to  annul  is  of  course^ 

JoNBs.  imless  the  petitioning  creditor  presents  a  cross  petition 
for  leave  to  open  the  fiat,  notwithstanding  the  time  has 
elapsed.  If  he  intends  so  to  do,  this  case  may  stand 
over  a  few  days,  to  enable  him  to  present  such  a 
petition. 

April  28.         This  day  the  case  came  on  again.    No  cross  petition 
was  presented. 

The  Chief  Judge  : — This  petition  states  there  is  not 
any  petitioning  creditor's  debt,  which  statement  is  di»- 
proved;  besides  which,  it  is  irrelevant  matter  on  a 
petition  to  annul  for  want  of  proceeding  to  adjudi- 
cation, before  which  no  question  can  be  raised  with 
relation  to  the  petitioning  creditor's  debt.  So  much, 
therefore,  of  the  petition  as  relates  thereto  is  dismissed 
with  costs. 

Sir  George  Base:  —  It  should  be  distinctly  under- 
stood, that  if  a  petitioning  creditor  enters  into  any 
traffic  with  the  bankrupt,  as  to  delaying  opening  the 
fiat,  it  is  at  the  risk  of  having  it  annulled,  with  costs,  on 
the  application  of  the  bankrupt,  unless  that  arrange- 
ment was  for  the  benefit  of  all  the  creditors,  and  with 
their  concurrence. 

Per  Curiam: — The  fiat  must  be  annulled  at  the  cost 
of  the  petitioning  creditor.  So  much  of  the  petition  as 
relates  to  the  petitioning  creditor's  debt  ought  to  be 
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dismissed  with  coats,   while   the  petitioning  creditor        18S8. 

ought  to  pay  so  much  as  relates  to  not  opening  in  time.        ' 

As  it  is  difficult  to  separate  these  matters,  the  best  way        Jonm!^ 
is  not  to  give  costs  on  either  side  of  the  petition.  '"  ^^  matter 

JONBS. 


JEx parte  BRIGGS.— In  the  matter  of  WINCHESTER.     C.  of  R. 

April  24, 

L/OUTTS  and  Ca  had  a  mortgage  on  the  bankrupt's        Io3o» 

estate,  and  the  solicitor  to  the  fiat  had  a  second  mort-  ^^^^^^ 

gage.     The  commissioners  had  ordered  the  premises  to  *^®  ^^  ^**°  " 

V         ,1  mortgagee,  can 

t>e  sola.  have  leave  to 

purdiase? 

He  may  have 

Mr.  MorUoffUf  on  behalf  of  the  solicitor,  moved  for  ^••^^  ^  ^^^ 
leave  to  bid  at  the  sale. 

Per  Citriam :  —  As  the  solicitor  to  the  fiat  is  mort- 
gagee, the  commissioners  must  appoint  some  other 
solicitor  to  conduct  the  sale;  the  solicitor  may  then 
move  for  leave  to  bid,  in  order  to  protect  the  estate. 
Whether  he  can  be  allowed  to  become  a  purchaser,  if 
the  best  bidder,  must  be  reserved  for  further  consider- 
ation, it  being  dangerous  to  allow  the  solicitor  to  the 
fiat  to  become  a  purchaser  of  any  part  of  the  estate. 

Order  for  petitioner  to  be  at  liberty  to  bid  only;  all 
further  questions  reserved.  The  commissioner  to  nami- 
ng a  solicitor  to  conduct  the  sale,  (a) 

«■.— .W^M^i^— »— ^»—  1  ■         1  i^^iiw— ■■        11       II       III         —^—1  ■!  Ill  1     I      I    »     I 

(a)  See  l  M91U.  ^  Ayr^  Piractice  in  Bankruptcy,  175. 
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C.  of  R. 

April  24j 

1838. 

A  petitioning 
creditor,  on 
finding  that  he 
hat  not  a  good 
debt,  may  peti- 
tion to  annul 
before  the  ex- 
piration of  the 
time  for  open- 
ing. 


Ex  parte  ROGERS. 

IN  this  case  the  petitioning  creditor,  finding  his  debt 
barred  by  the  statute  of  limitations,  applied  to  annul 
the  fiat  The  reason  for  the  application  was,  that  exe- 
cutions were  out  against  the  proposed  bankrupt,  and  it 
was  supposed  another  creditor  would  issue  a  fiat,  and 
the  present  petitioning  creditor  did  not  wish  to  compel 
another  to  wait  till  the  twenty-eight  days  (a)  were 
expired. 

Per  Curiam:  —  On  production  of  an  affidavit  that 
there  is  no  collusion  with  the  bankrupt,  the  order  may 
be  made,  without  prejudice  to  any  application  by  any 
other  person. 


C.  ofR. 

March  16, 

April  24, 

18S8. 

Where  a  share- 
holder in  a 
company,  where 
there  is  a 
printed  noti- 
fication on  each 
share  certificate 
that  no  transfer 
can  be  made 
without  consent 
of  the  directors^ 
agrees  with  the 
managing 
director  that  his 
shares  shall  be 
security,  and  the 
shareholder  re- 
tains  the  shares, 
they  are  not  in 
his  reputed 
ownership. 


Ex  parte  HARRISON  and  others. — In  the  matter  of 

MEDLEY. 

1  HIS  was  a  petition  praying  the  common  order  in 
equitable  mortgages,  with  respect  to  certain  shares  in  a 
company  called  the  Stanhope  and  Tyne  Railway  Com- 
pany, for  working  coal  mines  and  lime  and  stone 
quarries,  and  selling  the  produce;  and  also  for  the 
formation  of  a  railroad  for  the  carriage  of  coals  and 
other  merchandize  to  the  rivers  Tyne  and  Wear.  Diners 
fireehold  and  leasehold  lands,  &c.  were  vested  in  trustees 
for  the  company.  One  of  the  petitioners,  Harrison^  was 
the  acting  resident  London  director;  the  other  peti- 
tioners were  EsdaUe  and  Co.,  bankers.  In  September 
1836  the  bankrupt  having  eighteen  sliares  of  the  com- 

(a)  See  the  general  order  as  to  time,  anie^  SOS. 
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pany  standing  in  his  name,  and  having  agreed  to  pur-        1 838. 

chase  two  more^  Harrison  accepted  an  accommodation        <— — 

bill  for  the  bankrupt,  who  thereon  gave  him  the  fol-     Hakrison 

lowing  memorandum :  —  "In  consideration  of  your  ac-     *"?  others. 

.  In  the  matter 

ceptmg,  on  my  account,  the  draft  of  Mn  Bose  for  2,00021,  of 

dated  this  day,  at  four  months,  due  9th  January  1827,  Medley. 
I  hereby  engage  to  provide  for  the  same  at  maturity, 
and  I  lodge  in  your  hands  twenty  Stanhope  and  Tyne 
railway  shares  as  a  collateral  security.'*  The  bankrupt 
desired  his  clerk  to  deliver  the  share  certificates  to  Har'^ 
rison,  which  was  not  done,  and  the  petition  stated  that 
they  were  allowed  to  remain  with  the  bankrupt,  because 
it  was  impossible,  from  the  situation  held  by  Harrison 
in  the  company,  that  the  bankrupt  could  dispose  of  the 
shares  without  his  knowledge,  and  without  his  having 
the  means  to  prevent  it.  In  December  1836  the  peti- 
tioners, Esdaik  and  Co.,  discounted  this  bill ;  and  on  the 
5th  of  January  1837  the  eighteen  shares  were  handed 
over  to  them  as  security.  On  the  9th  of  January  1837, 
Harrison  having  asked  for  the  certificates  of  the  eigh- 
teen shares,  he  was  informed  that  they  were  lodged  with 
Esdaik  and  Co.  On  the  27th  of  January  Harrison  sent 
a  formal  notice  to  the  secretary  of  the  company  of  his 
claim  on  the  shares;  but  on  the  31  st  of  January,  a  fiat 
issued  against  the  bankrupt,  on  an  act  of  bankruptcy 
committed  on  the  26th  of  January. 

The  petition  stated,  that  by  the  deed  of  settlement  of 
the  company  it  was  declared,  that  any  proprietor  might 
procure  any  other  person  to  become  a  proprietor  in 
respect  of  the  shares  held  by  him,  provided  only  that 
such  new  proprietor  was  approved  of  by  the  directors  of 
the  said  company;  and  that  therefore  no  shares  could 
be  transferred  without  a  written  application  first  made  to 
the  directors ;  that  such  application  was  required  to  be 
delivered  to  the  secretary,  and  by  him  subinitted  to  the 

LL  3 
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MxnuY. 


1888.       directors  al  their  weekly  meedagf  who  migfat  approre 
*^^       ordiaapproveof^  tnoigfer  thereof;  and  that  i7ammiy 
Habubom     m  managing  director  in  London,  had  fiur  many  yean 
and  otheik    yeceived  all  applications  for  the  transfer  of  shares,  and 
of  attended  at  the  weekly  meetings  of  direclofs,  when  the 

same  applications  have  been  decided  upon ;  and  that  it 
would  have  been  impossible  for  the  bankrupt  to  have 
transferred  the  shares  without  the  privity  or  knoidedge 
of  Harritanf  who^  in  the  event  of  any  sach  application 
having  been  made,  woold  have  taken  measures  to  pre- 
vent the  transfer  of  the  same  until  payment  of  the 
2fiWL  The  petitioners  cMitended,  that  the  shares  were 
chattels  real,  being  an  interest  derived  from  lands  and 
hereditaments,  and  not  of  a  personal  nature,  or  within 
the  bankrupts  order  and  disposition.  The  petition 
prayed,  that  the  petitioners,  or  one  of  them,  might  be 
declared  equitable  mortgagees  of  the  shares^  &c.  (a) 

March  16.  This  day  the  petition  was  in  the  paper,  whei^  after 
scnne  discussion,  it  was  ordered  by  arrangement  that  the 
property  should  be  sold,  and  the  proceeds  paid  into 
Court,  with  liberty  to  either  party  to  apjdy  for  the 
proceeds.  Mr.  Stocmstitm  hAving  cited  ex jMaieWa&in${b)^ 
Sir  George  Hoee  said,  he  never  understood  how  that 
case^  wliich  was  a  mere  question  of  fact^  could  be  the 
subject  of  appeal,  (c) 


(a)  The  deed  of  settlement 
contained  a  dedarstion,  **  that 
as  between  the  proprietors  for 
the  time  being,  sod  real  and  per- 
sonal representatives,  the  funds 
or  property  of  the  company,  and 
the  share  or  shares  of  each  pro- 
prietor in  the  capital  of  the 
company,  shall  be  considered  as 
personal  estate,  and  be  trans- 


mitted accordingly."  But  th» 
clause  was  not  referred  to  in  the 
pedtioQ  nor  the  affidavits,  nor 
was  it  made  known  to  theCJoiirt. 

(6)  Ex ftBrUWetkk^^Umi. 
4r  Ayr,  548. 

(c)  May  it  not  from  this  be 
inferred,  that  great  injustice  may 
be  done  by  confining  the  appeal 
to  matters  of  law?    The  facts 
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This  da^  die  petition  came  on  to  hftve  the  question    April  24. 
of  the  right  to  the  proceeds  diqMMed  of.  1838. 

Sx  parte 

Mr.  SwansUm  and  Mr.  J*  Busaett  for  the  petition^     HAsaisoN 
The  questions  are,  whether  the  property  uras  real  or  in^the^  matter 
personal ;  and  if  pevsonal,  whether  there  was  sufficient  ^ 

notice  to  prerent  its  being  in  the  repeated  ownership  of 
the  bankrupt  The  resident  director  had  notice^  and 
transferred  that  notice  to  the  secretary  in  the  most 
fojrmal  manner,  so  much  so  that  the  officer  would  not 
have  permitted  the  bankrupt  to  have  received  the  divi* 
dends,  which  last  fact  carries  this  case  further  than  any 
hitherto  decided.  [Sir  George  Rose :  —  Has  the  deed 
pointed  out  any  forms  to  be  complied  with  as  to  notice 
or  transfer  (a)].  The  respondents  do  not  allege  such 
to  be  the  case.  In  ex  parte  Smart  (b)  it  was  decided 
that  where  the  mortgagee  himself  is  a  trustee,  to  whom 
notice  must  be  given,  the  transaction  itself  is  sufficient 
notice  to  prevent  reputed  ownership ;  and  it  was  held 
in  or  partB  Waithman  (c),  that  in  deposits  of  shares  of 
insurance  companies,  where  the  parties  are  partners  in 
the  company,  the  transaction  is  itself  sufficient  notice: 
and  notice  to  one  of  several  trustees  is  sufficient,  Sadth 
V.  Smi&.  (d)  It  is  probable  that  the  other  side  will 
rely  upon  the  case  of  ex  parte  WaJthms.  (e)    That  was  a 

are  so  frequently  coanected  with  allowed  to  make  the  traosfer,  in 

matter  of  law  as  to  render  the  the  form  set  out  in  the  deed, 

severance  very  difficult    In  the  {b)  Ex  parte  Smarts  2  MatU, 

case  of  ex  parte  Watkim  the  de-  if  Ayr.  60. 

Gision  of  the  Court  of  Review  (c)Sx parte  Waitkman,^  Mont. 

was  over-ruled.  4"  -^yr-  ?64* 

(a)  The  deed  declared,  that,  (d)  Sn^hv,  Smithy  A  Th^rw.  BS, 

before    any  transfer    could   be  S.C.  9  Cr.  Mee.  ^  Rot.  231. 

made   by  a   proprietor    of  hu  (e)  Et  parte  Watkmt,  2  Mont. 

shares,  he  must  address  to  the  4^  Ayr.  348* 
directors  an    application  to  be 

L  L  4 


Medley. 
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.  1838.        question  of  fact,  which  ought  not  to  have  been  the 

•  subject  of  appeal,  and  no  question  as  to  <<  notice"  arose. 

Harrison      The  special  case  states,  ^ihat  it  was  well  known  to 

and  othei^     j^  g  jjj^  ^j^^  ^33  ^^en  a  director,  and  to  J.  NtaA>r, 
In  the  matter  ^  j  -^     j 

of  who  was  then  the  actuary  of  the  company,  that  the  two 

shares,  though  held  by  Kidder,  were  the  property  of 

G.  P.   fVaikins;    but    beyond    such    knowledge    of 

L.  B*  Allen  and  J*  Nayhr  the  company  never  received 

any  information  that  Kidder  was  possessed  of  the  two 

shares  in  trust  for  WaJtkins,  or  otherwise  than  the  owner 

thereof.    This  special  case  speaks  of  *^ knowledge"  and 

^  information,"  neither    of  which    necessarily  imply 

^  notice,"  which  is  what  the  law  requires  (a) ;  and  the 

Lords  Commissioners  merely  decided  that  the  private 

knowledge  of  a  director  was  not  ^  notice^  with  regard 

to  Harrisanf   but  as  to  him  the  shares  were  in  the 

reputed  ownership  for  want  of  notice.     [Sir   George 

If  property        Bose :  —  If  property  is  taken  out  of  the  reputed  owner- 
taken  out  of  the    ■■*•/•  •     -^        ^  r        n     ^i_ 

reputed  owner-   ^hip  for  any  one  purpose,  IS  It  not  for  ail  other  pur* 
ship,  for  any      poses  ?   For  instance,  suppose  it  is  taken  out  of  the 

one  purpose,  la    '^  ^  *  * 

■o  for  all  other    reputed  ownership  as  to  the  %000L  with  regard  to 
puipoaes.  EsdaUe  and  Co.,  and  nothing  done  by  the  bankrupt  to 

cause  a  fresh  reputation  of  ownership,  is  it  not  taken 
out  of  the  statute  as  to  reputed  ownership  as  regards 
any  other  person  or  debt  ?  I  think  it  is  clearly.]  The 
case  of  Watkins  (b)  establishes  that  mere  knowledge  by 
a  director,  without  regular  notice,  is  not  sufficient;  and 
no  regular  notice  was  ever  given  to  the  company:  there 
was  merely  the  **  knowledge"  which  Harrison  acci- 
dentally acquired  of  the  facts,  as  in  e:r  parte  WatkiMS.  (b) 

(a)  Notice  does  not  mean  knowledge,  SpraU  v.  Hobhouse,  4  BtMg. 
182.  See,  on  this  subject,  1  Monl,  Sf  Ayr,y  Practice  in  Gfuikruptqr» 
577. 

(6)  Ex  parte  WalkinSf  2  JfofU.  Sf  Ayr.  54S. 
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Ex  parte  WaMman  (a)  was  decided  before  ex  parte        1838. 
WaHms.  (i)  

Ex  parte 
Harbison 

The  Chief  Judge  :  — This  is  a  petition  for  the  pro-  ,^?  oth&n. 

In  the  matter 
ceeds  of  property  sold,  by  agreement,  under  the  order  of 

of  this  Court.  The  respondents  contend,  either  that  ^^*»"»^' 
the  property  was  in  the  reputed  ownership  of  the  bank- 
rupt, or  that  it  was  not  validly  pledged.  The  share 
certificates  were  deposited  with  Esdaile  and  Co.  on  tlie 
5th  of  January  1837,  as  security  for  a  bill  of  exchange 
which  they  discounted  for  the  bankrupt,  and  in  pur- 
suance of  an  agreement  that  the  shares  should  be 
securi^  for  the  payment  of  the  bill  which  Harrison 
accepted  for  the  bankrupt.  Harrison  had  allowed  the 
bankrupt  to  retain  the  shares,  and  EsdmU  and  Co. 
procured  the  shares  to  be  deposited  with  them  as 
security.  At  that  time  were  the  shares  in  the  order 
and  disposition  of  the  bankrupt?  Harrison  was  the 
acting  director  in  London,  and  no  transfer  of  the 
shares  could  have  been  made  without  his  knowledge. 
If  there  is  any  distinction  between  the  facts  of  this  case 
and  ex  parte  Watkins  {b)  the  Court  will  take  advantage 
thereof,  to  avoid  that  case  as  an  authority.  The  dis- 
tinctions are,  that  in  ex  parte  fVatkinSy  Mr.  AOenj  the 
director,  had  no  interest  in  the  deposit,  the  nature  of 
the  information  or  notice  was  not  set  forth,  and  the 
share  certificates  were  in  the  hands  of  the  bankrupt. 
In  this  case,  the  certificates  were  deposited,  and  the 
company  would  not  have  permitted  a  transfer  to  be 
made  to  any  person,  nor  would  have  paid  the  dividends 
to  any  one  who  could  not  produce  the  certificates,  con- 
sequently there  was  sufficient  notice  to  prevent  the 


(a)  Ew  parte  Wakhman^  2  Mont,  S^  Ayr.  364. 
(6)  Ex  parte  Waikim,  2  Mont.  Sf  Ayr.  048. 


&12  CASES  IN  BANKRUPTCY. 

188&       shaves  being  in  the  pqNited  own^nshq)  of  die  bankrupt* 

The  bankrupt  had  no  order,  reputation,  or  right  ^rfiat* 

Haeeibon      ®^^r  '^^  these  shares,  to  bring  them  within  section  72, 

and  otben.     because  all  persons  to  whom  reference  woukl  be  made 
In  the  matter 

of  for  information  would  have  stated  that  the  bankrupt 

^'"^''^*      was  not  the  own^,  nor  the  reputed  owner.     Therefore 

the  petitioners  are  entitled  to  have  the  proceeds  of  the 

shares  applied  in  reducUon  of  their  debt. 

Sir  Jdm  Cross:  — 

The  property  in  question  consists  of  certain  shares  in  a 
private  partnership  in  some  coal  mines^  limestone  quar* 
ries,  and  railways,  and  the  assignees  claim  them  by 
force  of  the  statute^ 

The  petition  alleges  they  are  reel  properly,  and 
therefore  not  within  the  statute^  which  extends  only  to 
goods  and  chattels.  This  appeared  to  me  a  decisive 
answer  to  the  claim.  But  for  some  reason  or  other, 
not  made  known  to  the  Court,  it  has  been  thought  more 
advisable  on  the  part  of  the  petitioners  to  waive  that 
point,  at  least  for  the  argument's  sake,  and  to  enter  on 
a  lengthened  discussion  of  the  qwstion  of  notice,  which 
it  is  admitted  would  be  sufficient  to  pi*eolude  the  claim 
of  the  assignees,  if  the  shares  are  to  be  deemed  goods 
and  chattels. 

The  right  of  property  in  these  shares  belongs  un- 
questionably to  the  petitioners  as  against  Medlmf^  and 
consequently  as  against  the  assignees  also,  unless  they 
can  eeublish  a  new  and  special  title  under  the  statute, 
by  proving,  amoQgst  other  things,  that  he  was  the 
reputed  owner  at  the  time  of  his  &ilure.  This  is  a 
question  of  fact,  and  the  burden  of  j>roof  is  upon  the 
assignees;  but  instead  of  offering  any  evidence  they 
have  shifted  the  burden  of  prpof  to  the  other  side,  and 
insist  it  is  incumbent  on  the  petitioners  to  make  out 
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their  title,  by  proof  of  an  expreas  notice  thereof  to  all       18S& 
the  proprietors.    And  there  are  precedents  which  seem        — — 

to  asthorize  that  course  of  proceeding  in  the  ease  of  Uawmwom 


debts  assigned  by  a  tradari  who  afterwards  became  i^i^'^^JJJjL, 
bankrupt;  and  if  the  property  now  in  dispute  were  a  of 

debt  we  should  peihaps  have  been  bound  by  their  ^^^i"* 
author!^.  Such  notice  is  of  course  always  necessary  to 
prevent  a  creditor  who  assigns  his  debt  from  receiving 
it  himself;  but  that  is  quite  a  different  thing  from  the 
notice  in  question,  with  which  nevertheless  it  seems  to 
me  to  have  been  in  some  cases  confounded.  For  I  own 
it  appears  to  me  somewhat  of  a  strained  inference^  to 
conclude  that  die  aasignee  of  a  debt  is  the  reputed 
owner  of  it,  merely  from  the  fiu^t  of  the  debtor  not 
being  informed  of  the  assignment,  although  three  per- 
sons only  appear  to  have  known  of  the  existence  of  such 
debt,  two  of  whom  knew  it  to  be  assigned,  while  the 
third,  being  himself  the  debtor,  cannot  be  supposed  to 
have  been  misled  by  any  false  rumour  to  give  undue 
credit  to  the  bankrupt.  Nor  can  I  well  understand 
how,  if  he  were  the  reputed  owner,  a  mere  private 
notice  to  the  debt<»r  could  alone  suffice  to  prevent  or 
extinguish  such  common  repute.  For  what  is  the 
reputation  of  ownership?  It  was  said  by  Chief  Justice 
Oibbt,  and  repeated  by  Chief  Justice  DalbUf  in  answer 
to  that  question  in  the  case  of  Oliver  v.  BartlM  (a),  ^It 
is  the  opinion  of  a  man's  neighbours ;  it  is  a  number  of 
voices  as  it  were  concurring  upon  the  fiiet.'*  Now  let 
us  see  what  are  the  fiuts  of  this  case:  die  petitioner 
Harrium^  being  die  managing  director,  sold  to  the 
bankrupt  Medley  the  shares  in  question,  and  transferred 
them  to  him,  according  to  the  regulations  of  the  com« 

(a)  (Mwer  v.  harHeUj  9  Moore^  599.  S.  C.  1  Brod.  4r  Bing,  969. 


Medley. 
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18S8.       pany,  and  they  have  stood  ever  since  in  his  nam^ 
Shortly  afterwards  Medkuj  (at  his  own  accommodation, 

Sx  poric 

Habbison      applied  to  Harrison  to  accept  a  bill  for  2,000^  on  the 

and  othew.     gecurity  of  these  shares.     The  bill  so  drawn  was  dis- 
10  the  matter  ^ 

of  counted  by  EsdaUe  and  Co.,  and  the  certificates,  which 

are  the  only  possessory  evidence  of  the  property  in  the 
shares,  and  are  as  the  keys,  without  which  they  could 
not  be  transferred  to  any  body  else^  were  deposited 
with  them  as  a  collateral  security  for  the  ultimate  pay- 
ment of  the  bill  by  Medky,  and  this  transaction  with 
the  manager  was  shortly  after  made  known  to  the 
secretary  of  the  company.  Things  were  in  this  state,  as 
far  as  is  material  to  the  present  question,  at  the  time  of 
the  bankruptcy. 

Under  these  circumstances,  the  question  is,  whether 
the  assignees  are  entitled  to  the  shares  by  virtue  of  the 
statute,  which  assigns  to  them  all  goods  and  chattek 
which  Medley  was  permitted  by  the  true  owner  to  have 
in  his  possession  or  at  his  disposal,  and  of  which  be  was 
at  the  same  time  the  reputed  owner,  or  took  upon  him- 
self to  sell  or  dispose  of  them  as  owner.  Now  we  have 
no  proof  of  any  of  these  incidents  subsequent  to  the 
delivery  of  the  certificates,  nor  is  there  one  circum- 
stance from  which  any  such  incident  can  be  inferred, 
but  the  mere  fact  of  Medley  continuing  a  dormant 
partner  of  the  mining  company.  Nothing  was  after- 
wards left  in  his  actual  possession,  nor  was  he  per- 
mitted to  have  any  dominion  over  the  shares,  nor  does 
he  appear  to  have  been  by  any  person  reputed  to  be 
the  owner  of  them,  or  to  have  taken  upon  himsielf  to 
sell  or  dispose  of  them  cus  owner;  and  1  cannot  under- 
stand how  I  am  to  adjudge  him  the  reputed  owner  of  a 
latent  and  invisible  right  of  property,  without  any  other 
proof  of  such  repute,  especially  as  we  do  not  find  that 


Mbdlsy. 
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any  person,  except  the  secretary  and  the  parties  imme-        1838. 
diately  concerned  in  the  transaction  under  consideration,         •.—- . 
knew  any  thing  at  all  about  the  sale  of  the  shares  to     Harrison 
the  bankrupt,  or  of  his  subsequent  deposit  of  the  cer-     *"^  othe™. 
dficates ;  and  I  am  therefore  of  opinion,  that  the  assig-  of 

nees  have  not  made  out  their  title  to  the  shares  by  any 
sufficient  evidence  requiring  the  proof  of  further  notice 
on  the  part  of  the  petitioners,  and  consequently  that 
the  latter  are  entitled  to  the  benefit  of  them. 

Sir  George  Rose:  —  The  present,  like  all  cases  of 
reputed  ownership,  involves  a  question  of  fact  merely, 
which  is  to  be  decided  by  analogy  to  previous  judgments. 
The  fact  of  whom  the  share  certificates  were  deposited 
with  would,  in  my  opinion,  have  enabled  the  Courts  to 
have  decided  the  question  of  reputed  ownership,  inde- 
pendently of  any  question  of  notice.  But  assuming  the 
question  of  notice  to  be  open,  does  what  was  done  in 
the  present  case  amount  to  such  a  tie  upon  the  parties 
as  would  prevent  their  allowing  a  transfer,  or  autho- 
rize their  interfering  to  prevent  a  transfer?  A  trustee 
having  notice  is  authorized  to  interfere*  What  has  been 
neglected  in  this  case?  I  find  nothing  neglected.  The 
society  had  a  right  to  prevent  the  transfer  to  any 
assignees,  whether  for  a  valuable  consideration,  or  by 
operation  of  law  under  the  bankruptcy.  On  the  former 
hearing  I  asked  whether  any  particular  form  of  notice 
was  required  by  the  deed  of  settlement;  if  so,  that  might 
have  governed  the  rights  of  the  parties;  but  as  the 
assignees  cannot  set  up  that  defence,  the  Court  has  to 
decide  what  is  sufficient  notice.  On  the  &ce  of  the 
share  certificates  is  a  printed  notification,  that  no  trans- 
fer shall  be  made  without  consent  of  the  directors.    In 

* 

point  of  law  that  implies  consent  of  all;  but  whether 
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1888.  that  18  the  case,  or  whether  the  assent  of  a  quorum 

would  suffice  in  practioe,  yet  surely  in  law  notice  to 

HAftKi^  ^^7  ^'^  ^  notice  to  alL    Notice  to  a  director,  in  respect 

and  others.  ^  )|jg  q^^^  right,  is  still  stronger.     The  assignees  do 
In  the  matter  i        «  <•       • 

of  not  pouit  out  any  other  shape  of  notice  as  necessary. 

MB0LET. 


Lord       Ex  parte  PRIDEAUX  wid  another. — ^In  the  matter  of 
Chancel-  BUSH. 

LOR. 

1  qCt  ^'^  ^^  ^^  appeal  by  the  assignees,  on  special  case, 

April  26.  ^^^^  ^  order  made  in  ex  parte  JFkmdl,  antef  67,  by 

1838.  which  it  was  decided  by  a  majority  of  the  Court,  that 

An  ardded  an  articled  clerk  to  an  attorney  was  an  apprentice  within 

tomey  is  not        the  6  GoO.  4.  C  16.  S.  49. 
within  the 
49th  Motion  of 

6Geo.4.  e.16.  Mr.  Bethell  for  the  appdlant: — The  question  is, 
ExparteFuudi,  whether  an  articled  clerk  to  an  attorney  is  an  apprentice 
^"^WSfi  ^»     within  the  meaning  of  the  49th  sectiim  of  6  Gea  4 

leverwd.  ^  ^ 

c  16.;  which  section  enacts,  ^  that  where  any  person 
shall  be  an  apprentice  to  a  bankrupt  at  the  time  of 
issuing  of  the  commission  against  him  the  issuing  of 
such  commission  shall  be  and  enure  as  a  complete  dis- 
charge of  the  indenture  or  ind^itures  whereby  such 
apprentice  was  bound  to  such  bankrupt;  and  if  any 
sum  shall  have  been  really  and  bomd  fde  paid  by  or  on 
the  behalf  of  such  apprentice  to  the  bankrupt  as  an 
apprentice  fee  it  shall  be  lawful  for  the  commissiotien, 
upon  proof  thereof,  to  order  any  sum  to  be  paid  to  or 
for  the  use  4^  such  apprentice  which  they  shall  think 
reasonable^  regard  being  had  in  estimating  such  sum 
to  the  amount  of  the  sum  so  paid  by  or  on  bdialf  of 
auch  apprentice  to  the  bankrupt,  and  to  the  time  dnriqg 
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which  such  apprentice  shall  have  resided  with  the  bank-        1838. 
nipt  previous  to  die  issuing  of  the  commission."    And      ^ 
by  the  48th  section  of  the  same  act  it  is  provided^  that     Paioeaux 
"  when  any  bankrupt  ehaU  have  been  indebted,  at  the  i^i^miS^ 
time  of  issuing  the  conunissioB  against  him,  to  any  seiv  of 

vant  or  cleric  of  such  bankrupt  in  req[>ect  of  the  wages 
or  salary  of  such  servant  or  clerk,  it  shall  be  lawful  for 
the  commissioners,  upon  proof  thereof,  to  order  so  much 
as  shall  be  so  due  as  aforesaid,  not  exceeding  six  months 
wages  or  salary,  to  be  paid  to  such  servant  or  derk; 
and  such  servant  or  derk  shall  be  at  liberQr  to  prove 
under  the  commission  for  any  sum  exceeding  suck  las^ 
mentioned  amount."  These  two  sections  distinguish  be- 
tween *'  apprentices  "  and  *^  clerks ;"  a  distinction  which 
is  well  known  and  constantly  recognized.  Persons 
bound  to  learn  a  trade  are  called  ^^  apprentices,"  and 
so  are  the  bound  pupils  of  a  surgeon;  these  are  never 
denominated  <^  clerks;"  on  the  other  hand,  an  articled 
clerk  to  an  attorney  is  never  known  as  an  ^'  approi- 
tice,"  but  is  invariably  stiled  "  a  derk."  The  conse- 
quence is,  that  the  articled  derk  in  this  case  is  not 
within  the  49th  section  of  6  Geo.  4.  c  16.,  and  if  he 
desires  to  be  released  from  his  articles  of  dedkshtp  he 
must  apply  to  the  Court  of  Queen's  Bench.  In  the 
2  Geo.  2.  C.28.,  the  22  Geo.  2.  c46.,  and  the  55 Gea a 
c  79^  the  word  constantly  made  use  of  is  ^  clerk;"  the 
word  ^'  apprentice"  is  nev^  used.  It  is  clear,  on  the 
other  hand,  that  the  various  statutes  passed  relating  to 
articled  derks  are  not  extendiUe  to  apprentices,  in  the 
usual  and  ordinary  sense  of  the  term.  Besides  an  ap- 
prentice usually  resides  with  his  master  and  fomily,  but 
an  articled  derk  does  not.  And  las^y^  an  attorney,  as 
sueh,  is  not  liable  to  the  ba&kriq^  laws,  and  the  legis- 
lature cannot  therefore  be  siqpposed  to  have  contem- 
plated his  derks  in  the  49th  seotfon  of  the  6  Geo.  4. 
cl6. 
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1888.  Mr.  Swandon  and  Mr.  Bacon  for  the  respondents :  — 
An  articled  clerk  to  an  attorney  is  within  the  49th 

Ex  parte  .     , 

Paideaux     section  of  the  6  Geo.  4.  c  16.     An  attorney,  as  such,  is 
IiTir matter  "^^  subject  to  the  bankrupt  laws;  but  if  he  be  also  a 
of  scrivener,  as  in  the  present  case,  and  becomes  bank- 

rupt, the  clerks  assisting  him  in  the  trade  of  a  scrivener 
are  as  much  trade  apprentices  as  those  of  any  descrip- 
tion of  trader.  The  wording  of  the  articles  of  clerkship 
resembles  that  of  indentures  of  apprenticeship;  for  the 
master  is  ^*  to  teach  and  instruct  the  clerk  "  in  his  callings 
See  It  is  contended,  therefor^  that  an  articled  clerk 
to  an  attorney  and  scrivener  is  within  the  49th  section 
of  6  Geo.  4*  c.  16.,  as  being  within  the  general  words  of 
the  clause.  Moreover,  an  attorney  and  scrivener  who 
becomes  bankrupt,  and  remains  uncertificated,  cannot 
afford  proper  instruction  to  his  clerk,  who  is  conse- 
quently within  the  mischief  of  that  section.  These  rea- 
sons, and  the  earlier  decisions,  show  this  case  to  be 
within  the  equity  of  the  6  Greo.  4.  c.  16.  s.  49.,  and  that 
the  bankruptcy  discharges  the  contract  between  the 
master  and  his  clerk.  The  indentures  of  clerkship 
have  therefore  been  properly  discharged,  and  a  portion 
c^  the  premium  properly  ordered  to  be  returned  to  the 
clerk. 

Lord  Chancellor  :  —  The  question  is,  whether  an 
articled  clerk  to  an  attorney,  who  has  been  made  bank- 
rupt in  consequence  of  being  engaged  in  the  trade  of  a 
scrivener,  is  entitled  to  have  part  of  the  pranium 
returned  under  the  49th  section  of  the  6  Geo.  4.  c.  16. 
[His  Lordship  here  read  that  clause,  and  also  clause  48.] 
These  two  sections  should  be  considered  together ;  the 
one  relating  to  servants  and  clerks  of  a  bankrupt;  the 
other  to  apprentices.  It  is  the  duty  of  an  articled 
clerk  to  learn  his  business  from  the  attorney  in  whose 
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office  he  is;  and  he  may  therefore^  in  one  sense^  be        18S8. 
termed  an  apprentice.   Abstractedly  speaking,  no  doubt. 

Ex  portc 

an  articled  clerk  is  under  service ;  but  in  construing     Pbideaux 
the  6  Geo.  4.  c.  16.  recourse  must  be  had  to  other  acts    and  another. 

In  the  matter 

of  parliament  relating  to  apprentices  and  to  articled  of 

derks,  and  it  is  not  correct  to  attend  to  the  abstract  ^^^' 

meaning  of  the  word  ^^  apprentice  ;**  it  is  necessary  to  as- 
certain what  is  the  ordinary  meaning  of  the  word  when 
used  in  acts  of  parliament  The  legislature  appears  to 
have  used  the  word  ^^ apprentice"  in  a  definite  sense. 
The  term  is  found  in  the  5  Eliz.  c.  4.,  and  it  is  not 
material  to  inquire  whether  there  are  earlier  statutes  in 
which  it  is  mentioned:  by  that  statute  certain  persons 
are  authorized  to  take  apprentices  into  their  service, 
and  by  the  26th  section  it  is  enacted,  ^that  every  per- 
son being  a  householder  dwelling  in  any  city,  Sec, 
and  «Bingand  exercising  any  art,  mysteiy,  or  numual 
occupation  there^  shall  and  may  have  and  retain  the 
son  of  any  freeman,  not  occupying  husbandry  nor  being 
a  labourer,  &c.,  to  serve  and  be  bound  as  an  apprentice^ 
after  the  custom  and  order  of  the  city  of  London,"  &c. 
And  by  the  27  th  section  it  is  enacted,  ^'  that  it  shall  not 
be  lawful  to  any  person  dwelling  in  any  city  or  town 
corporate,  using  any  of  the  mysteries  or  crafts  of  a 
merchant  trafficking  by  traffick  or  trade  into  any  the 
parts  beyond  the  seas,  mercer,  draper,  goldsmith,  iron- 
monger, embroiderer,  or  clothier,  that  doth  or  shall 
put  cloth  to  making  on  sale^  to  take  any  apprentice  or 
servant  to  be  instructed  or  taught  in  any  of  the  arts,  &c., 
except  such  servant  or  apprentice  shall  be  his  son,  &c, 
or  the  father  of  the  apprentice  or  servant  have  40«. 
in  lands,"  &c  That  act  then  notices  several  de- 
scriptions of  persons  carrying  on  trade  who  are  allowed 
to  take  apprentices,  and  are  subject  to  the  operation 
of  that  statute.  The  first  act  of  parliament  which 
Vol.  III.  M  M 
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1838.       notices  articled  clerks  to  attomies  is  the  2  Geo.  2.  c.23.9 
_  which  contains  no  reference  whatever   to   the  word 

Ex  parte 

Pbidsaux      '* apprentice."     In  various  other  statutes  <* clerks"  and 

In^lhc"  matter  "  ^^PP^^^^^c^ '*  ^^^e  separately  referred  to^  and  there 
of  are  separate  statutes  relating  to  the  stamp  duties  to  be 

paid  by  apprentices  and  those  which  are  to  be  paid 
by  attomies  and  their  articled  clerks ;  but  in  none  of 
them  are  articled  clerks  ever  called  apprentices.    The 
Chief  Judge  of  the  Court  of  Review  referred  to  an 
Irish  statute  where  the  word  ^< apprentices"  was  used 
as  applicable  to  articled  clerks;  but  on  referring  to 
that  statute  I  find  the  words  cited,  which  are  at  the  end 
of  a  clause,  refer  to  ^apprentices"  other  than  and  ex- 
cept articled  clerks.     The  English  statutes,  however, 
use  the  terms  <^ articled  clerk"  and  ^^ apprentice"  as 
distinct;  and  the  legislature  by  the  term  apprentice 
clearly  means  a  person  serving  another  who  was  en- 
gaged in  a  trade,  craft,  or  mystery ;  and  I  think  that 
according  to  every  fair  rule  of  construction  a  distinction 
must  be  drawn  between  an  apprentice  and  an  articled 
clerL    The  Chief  Judge  of  the  Court  of  Review  dis- 
sented from  the  opinion  of  the  other  two  judges,  and 
with  his  judgment  I  concur.     On  considering  the  po- 
sition in  which  the  parties  are  placed,  it  will  be  found 
that  there  is  still  more  reason  for  keeping  up  the  dis- 
tinction.    The  apprentice  is  to  learn  a  trade;  and  if 
the  master  becomes  a  bankrupt  the  apprentice  can  no 
longer  continue  with  him  to  any  beneficial  result.     But 
with  regard  to  the  attorney  such  arguments  do  not 
apply.     First,  it  is  not  customary  for  a  person  to  become 
bankrupt  who  is  an  attorney ;  though  it  does  constantly 
happen  that  he  does  become  bankrupt  when  he  assumes 
another  character.    It  is  assuming  a  great  deal  to  sup- 
pose that  the  legislature  meant  that  in  consequence  of 
the  master  becoming  bankrupt  he  should  be  deprived 

2 


Bosh. 


CASES  IN  BANKRUPTCY.  621 

of  the  services  of  his  articled  clerk.     It  does  not  follow,        1838. 
that  because  an  attorney  becomes  bankrupt  he  should        -^— 
lose  his  business,  so  as  to  render  it  proper  to  discharge     Pridealx 
the  articles  of  clerkship ;  an  attorney  may  go  on  with    and  another, 
his  business  notwithstanding  the  bankruptcy;  he  does  of 

not  thereby  lose  his  character,  so  as  to  prevent  his  ex- 
ercising the  business  of  an  attorney.  But  if  an  articled 
clerk  were  within  the  49th  section  of  the  6  Geo.  4. 
c  16.,  that  act  would  absolutely  operate  as  a  discharge 
of  his  articles  of  clerkship,  though  the  attorney  might 
retain  much  of  his  business  and  still  pursue  his  pro- 
fessional duties  as  an  attorney.  I  should  have  been 
glad  to  relieve  the  gentleman  who  is  more  particularly 
interested  in  the  question  before  me,  but  to  do  so  I 
must  have  put  a  construction  on  the  49th  section  of 
6  Geo.  4.  c  16#  not  justified  by  the  terms  of  that  clause, 
nor  by  the  meaning  of  the  term  ^< apprentices''  as  used 
by  the  legislature  in  other  statutes.  The  order  of  the 
Court  of  Review  must  therefore  be  reversed. 

Order  of  the  Court  of  Review  reversed.    Assignees 
costs  out  of  the  estate. 


Ex  parte  MARKS  and  another.  —  In  the  matter  of        C.  of  R. 

COLNAGHI.  ^prii  27, 

1838. 

1  HIS  petition  stated  that  T.  M.  Galloway  had  been  An  annuity 
permitted  to  prove  a  debt  of  750i  as  the  value  of  an  ^^JJ*^ 
annuity  granted  to  T.  M.  Galloway  by  one  Coindet^  for  agreed  to  grant 
which  it  was  alleged  the  bankrupt  was  surely;  that  the  and  that  b. 

was  to  join  as 
sure^.     It  contained  a  joint  covenant  by  A,  and  J7.  to  pay  the  annuity,  and  also  a  proviso 
that  m  ease  of  default  by  ^.  the  grantee  should  not  take  any  steps  against  B.  till  he  had 
given  him  twenty-one  days  notice  of  ^.'s  default.     On  the  bankruptcy  of  ^.,  without  any 
definilt  by  ^.,— Held,  no  proof  could  be  made  under  6  Geo.  4.  c.  16.  s.  54. 

M  M  2 
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1838.       deposition  made  by  T.  M.  Galloway  for  the  purpose  of 

'  proving  such  debt  was  as  follows :  —  "  T.  M.  GaUoway 

Marks       upon  his  oath  saith,  that  Colnaffkij  the  person  against 

and  another.    ^jjQm  ^hig  fi^t  issued,  was  at,  &C.,  and  is  indebted  to 
In  the  matter  7 

of  this  deponent  in  750^,  being  the  amount  ascertained  by 

CoLNAGHi.  cf^i^  Frederick  mUiams  esq.  as  the  value  of  a  certain 
annuity  heretofore  granted  unto  this  deponent  by  one 
Qnndet,  and  for  the  payment  whereof  the  said  bankrupt 
is  surety ;  for  which  said  sum  of  750L  this  deponent 
hath  not  received  any  security  save  a  certain  indenture 
bearing  date  27th  April  1831,  and  made  between  the 
said  T.  M.  GaBoway  of  the  first  part,  the  said  Coindet  of 
the  second  part,  the  said  Cohayhi  of  the  third  part,  and 
Charles  William  HaHett  of  Great  George  Street  of  the 
fourth  part,  whereby  in  consideration  of  2,00021  by  the 
said  T.  M.  Galloway  to  the  said  Coindet  in  hand  paid 
he  Coindet  did  grant  to  Gallowayj  his  executors,  &c.,  one 
annuity  of  100/.,  payable  during  the  lives  of  this  depo- 
nent, the  said  T.  M.  GaUoway^  and  F.  GaUoway^  and 
the  life  of  the  survivor  of  them ;  and  the  said  Coindet 
and  Colnaykij  and  each  of  them,  did  thereby  for  them- 
selves and  himself,  and  for  their  and  his  heirs,  executors, 
and  administrators,  jointly  and  severally  covenant,  pro- 
mise^ and  agree  with  and  to  the  said  T.  JUL  Galloway, 
his  executors,  &c.,  that  they  the  said  Coindet  and  Cd" 
noffhif  or  one  of  them,  their  or  one  of  their  heirs,  ex- 
ecutors, or  administrators,  should  pay  unto  the  said 
T.  M.  Gallotoayj  his  executors,  &c«,  the  said  annuity 
or  yearly  sum  of  100/.  during  the  lives  of  the  said 
T.  M.  Galloway  and  F.  GatUnoayj  and  also  save  the 
joint  and  several  warrant  of  attorney  and  defeazance 
thereto  of  the  said  Coindet  and  Colnaghij  and  judgment 
entered  up  thereon  against  the  said  bankrupt  for  the 
sum  of  2,000/.,  and  3/.  bs.  costs." 

On  production  of  the  annuity  deed,  bearing  date  the 
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27th  April  1831)  it  appeared  that  it  was  made  between        1838« 
Caindet  of  the  first  part,  Colnaghi  of  the  second  part,         " 
T.  M.  GdUoway  of  the  third  part,  and  C.  W.  HaUett       Markk 
of  the  fourth  part.   After  reciting,  amongst  other  things,    «"«*  another, 
that  ^^  whereas  the  said  Caindet  hath  contracted  and  of 

agreed  with  the  said  T.  M.  Galloway  for  the  sale  to  him, 
at  or  for  the  price  or  sum  of  l,000il,  of  an  annuity  or 
dear  yearly  sum  of  100/.  to  be  paid  and  payable  during 
the  lives  of  the  said  T.  M.  Galloway  and  F.  GaUowayy 
and  the  life  of  the  survivor  of  them,  but  to  be  repur- 
chasable  as  herein-after  mentioned,  and  to  be  secured 
by  a  judgment  to  be  confessed  by  the  said  Caindet  and 
the  said  Colnaghi  as  his  surety  in  an  action  at  the  suit  of 
the  said  T.  M.  Galloway  for  the  sum  of  2,0002.  (being 
double  the  amount  of  the  purchase  money  for  the  said 
annuity,  with  costs  of  suit),  and  also  by  their  joint  and 
several  covenants  herein-after  contained,  as  well  as  upon 
the  messuage,  buildings,  ground,  and  other  leasehold 
premises  comprised  in  the  said  recited  indenture  of 
lease  as  aforesaid,  and  the  said  several  herein-before 
recited  policies  of  assurance  as  and  in  the  manner 
herein-before  mentioned  and  contained;  all  such  secu- 
rities, as  well  as  the  necessary  memorial  and  registry 
thereof,  to  be  prepared  at  the  costs  and  charges  of  the 
said  Caindet*  And  whereas  the  said  Caindet  and  Colnaghi 
in  pursuance  of  the  said  agreement  on  their  part  have 
executed  a  warrant  of  attorney  bearing  even  date  witli 
these  presents,  authorising  certain  attornies  therein 
mentioned  to  appear  for  and  confess  judgment  against 
them  in  His  Majesty's  Court  of  King's  Bench  at  West- 
minster in  an  action  of  debt  at  the  suit  of  the  said 
T.  M.  Galloway  for  the  sum  of  2,000il  besides  costs  of 
suit;  but  it  is  declared  by  a  defeazance  or  memo- 
randum subscribed  to  the  said  warrant  of  attorney,  and 
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1838.       signed  by  the  said  T.  M.  OaUoway^  that  the  same  is 
executed  for  fiirther  and  better  securing  the  due  pay- 
Marks       ment  of  the  annuity  or  yearly  sum  of  lOOil  hereby 
irthrmatter  g™^^  ®^  secured,  or  intended  so  to  be  f   it  is  wit- 
of  nessed,  that  in  consideration  of  1,0007.  by  the  said 

^  *  T.  Jt£  GaUotDoy  and  on  his  own  behalf  to  the  said 
Coindet  paid,  he  Coindet  granted,  &c.  to  T.  M.  GaUth 
way,  his  executors,  &c.,  an  annuity  of  100/.  payable 
during  the  joint  lives  of  71  M.  GaUoway  and  F.  Gal- 
loway.  The  indenture  then  proceeded  to  give  a  power 
of  entry  and  distress  on  certain  premises  belonging  to 
Coindet,  and  also  contained  demises  of  them  toCW.  Hat- 
ktt^s  trustee  of  certain  premises  the  property  of  Coindet 
upon  the  usual  trusts  to  secure  the  payment  of  the 
annuity.  The  deed  then  contained  the  following  cove- 
nant : — ^^  And  the  said  Coindet  and  Cobutghl  do  and 
each  of  them  doth  hereby  for  themselves  and  himself 
and  for  their  and  his  heirs,  &C.,  jointly  and  severally 
covenant,  promise,  and  agree  with  and  to  the  said 
T.  M,  Galloway,  his  executors,  Sec,  that  they  the  said 
Coindet  and  Colnaghi,  or  one  of  them,  their  or  one  of 
their  heirs,  &c,  shall  and  will  truly  pay  or  cause  to 
be  paid  unto  the  said  T.  M.  GaUcway,  his  executory 
&c.,  the  said  annuity  or  yearly  sum  of  1002.  hereby 
granted,  during  the  lives  of  the  said  T.  M.  Gattoway 
and  F*  Galloway  and  the  life  of  the  survivor  of  them  as 
aforesaid,  in  the  shares  and  proportions  and  on  or  at  the 
days  or  times  herein-before  mentioned  for  the  payment 
thereof."  The  deed  then  'contained  the  following 
proviso :— ^^  That  in  case  and  when  and  so  often  as 
default  shall  be  made  by  the  said  Coindd^  his  heirs,  &c, 
in  the  payment  of  the  said  annuity  or  yearly  sum  of 
100/.  hereby  granted,  in  the  shares  and  proportions 
and  on  or  at  the  days  or  times  herein-before  mentioned 


CASES  IN   BANKRUPTCY.  625 

or  appointed  for  the  payment  thereof,  and  also  of        1838. 
such  proportional  parts  thereof  as  aforesaid,   the  said        — - 
T.  M»  Galbvoay^  his  executors,  Sec,   or  his   or  their        Marks 
attorney,  trustee^  or  agent  for  the  time  being,  shall  T*°i^^*^^' 
and  will  give  or  cause  to  be  given  unto  the  said  Cobuyhij  of 

his  heirs,  &c.,  notice  thereof  in  writmg,  and  a  demand  Co'**'^^"- 
of  payment  of  so  much  of  the  said  annuity  as  may  be 
in  arrear,  twenty-one  days  previous  to  the  adoption  of 
any  measures  whatever  to  compel  the  performance  of 
the  covenant  on  the  part  of  the  said  Colnaghij  his 
heirs,  &&,  in  that  behalf  herein-before  contained,  such 
notice  and  demand  in  writing  to  be  served  on  the  said 
Cobuyhij  his  heirs,  &c.,  by  leaving  the  same  at  his  or 
their  usual  or  last  place  or  places  of  abode." 

The  petition  stated,  that  the  annuity  was  further 
secured  by  a  warrant  of  attorney  executed  by  Coindet 
and  Ccbiaghi^  and  that  by  the  defeazance  of  such  war- 
rant of  attorney  it  was  provided  that  execution  should 
not  be  issued  against  Cohaghi  unless  the  annuity  should 
be  in  arrear  for  forty  days  or  more,  and  twenty-one 
days  notice  in  writing  of  such  arrear  should  have  been 
previously  given  by  or  on  behalf  of  T.  M.  Galloway 
unto  Cobioffhi;  that  Mr.  Commissioner  Williams  ad- 
mitted the  proof.  The  petition  prayed  that  the  proof 
might  be  expunged. 

The  fiat  issued  on  the  28th  of  February  1832,  and 
the  petitioners  were  chosen  assignees.  The  annuity 
was  paid  up  to  the  27th  of  February  1 832  inclusive. 
The  bankrupt  had  obtained  his  certificate. 

Mr.  Twiss  and  Mr.  BetheU  for  the  petition : — 
Mr.  Galloway  is   not    an    annuity  creditor   within 
6  Geo.  4.  c  16.  s.  54.     The  facts  of  the  case  are  ex- 
tremely simple:   the  legal  instruments   are,  first,  an 
annuity  deed,  dated  A{>ril  27,  1831»  which  contains  a 
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1838.       joint  and  several  covenant  to  pay  tbe  annai^,  with  a 

^TZu     P™^^  "  '***^  "*  *®  petition;  and,  secondly,  a  joint 
\^     and  several  warrant  of  attorney.  wiA  the  proviso  aho 

and  another.   ^xsAjsA  in  the  petitioiL    There  was  not  any  de&ult  be- 
In  the  matter  _        ,  ^  /.      ^   i 

of  fore  the  bankruptcy.     Such  are  the  fiicts  of  the  case. 

Cmwaohi.  q^^  law  is  too  clear  to  admit  of  doubt.  The  cases  are, 
ex  parte  Thompwn  (a),  Johnson  y.  Campion  (6),  and 
TTunnpBon  y.  Thompton.  (e)  In  ex  parte  Thompson  (a) 
it  was  decided  that  if  a  surety  for  an  annuity  covenant 
to  pay  the  annuity  in  case  default  be  made  by  the 
grantor,  and  the  surety  become  bankrupt  before  de- 
fiiult,  the  value  of  the  annuity  is  not  proveable. 

In  Jetmson  v.  Campton  {Jb)  the  marginal  note  states 
the  substance  of  the  case  now  before  the  Court: — 
<<  An  annuity  was  secured  by  a  covenant  by  a  surety 
to  pay  the  annuity  in  case  the  principal  made  de- 
fiaiult,  and  there  was  a  judgment  for  2,000iL  entered 
up  against  principal  and  sureQr.  The  annuity  remained 
unpaid  from  January  1823,  and  in  February  1824  the 
surety  became  bankrupt.  It  was  adjudged  that  neither 
the  value  of  the  annuity  nor  the  sum  due  on  the  judg- 
ment was  proveable^  as  the  surety  was  not  an  annui^ 
debtor  within  49  Geo.  S.  c  121.  s.  8.,  and  6  Geo.  4. 
c  16.  passed  after  the  bankruptcy."  In  Than^pmn  v* 
Thompson  (c),  which  is  in  substance  the  case  now  before 
the  Court  (cf),  it  was  held  that  the  instalments  of  an 
annuity,  for  payment  of  which  the  bankrupt  is  surety 


{a)E»p€arUThomps(myM(mt»  Dished  to  the  authon  as  beo^ 

4-  BU.  S19.  the  words  of  the  co?eoaiit  in  that 

(*)  Johmw  V.  Compton^  4  Sm,  case  :— 
^7«  «  He  the  said  Henry  Tkompsoi^ 

(c)    Thompson   v.  Tkompton^  at  the  request  and  as  the  suieQr 

8  Bing.  N.  R.  168 ;  3  ScoU,  266.  for  the  said  George  SmaUwood, 

(J)  The  following  has  been  fur-  doth   hereby   for   himself,   &c. 
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only)  and  which  he  oovenants  to  pay  in  case  of  the  18S8* 
defiuilt  of  the  grantor,  are  not,  when  they  become  pay-  ~^ 
able  after  the  bankruptcy,  proveable  under  a  fiat  against       Maeks 

the  surety.  and  another. 

"^  .,.11  In  the  matter 

The  same  in  effect  is  decided  in  ex  parte  Mgtr»  (a),     _    of 

where  it  was  held  that  a  debt  on  a  guarantee  which  did 

not  become  absolute  before  the  bankruptcy  is  not 

proveable.    In  the  case  now  before  the  Court  it  is  clear 

from  the  proviso    that  the  bankrupt  was  only  sureQr, 

and  it  is  admitted  that  there  was  not  any  de&ult 

before  the  bankruptcy. 

Mr.  Suxmttan  and  Mr.  Forsterj  amtrd :  —  This  ques- 
tion depends  upon  the  construction  of  the  covenant    It 
was  not  necessary  to  give  any  notice  whatever  to  Col' 
naghi  of  the  failure  of  Coindet  to  pay  the  annuity,  ac- 
cording to  the  case  of  (f  Kelly  v.  Sparkes  (i),  where  the 
condition  of  a  bond,  after  reciting  the  grant  of  an  an- 
nuity by  the  Prince  of  Wales  to  S»  C,  and  the  assign- 
covenant,  promise^  and  agree  to    7%omptonf  his  heirsy  &c.  shall 
and   with   the   caid  T^eopkilut    and  will  from  time  to  time,  firom 
Thompiont  his  executors,  &c.  in    and  immediately  after  any  such 
manner  following;  (that  is  to    default  shall  be  made  as  afore- 
say,)  that  if  the  said  George    said,  well  and  truly  pay  or  cause 
SmaUufood,  his  hors,  Ae^  should    to  be  paid  unto  the  said  Tkeo' 
make  any  defiuilt  in  payment  of   jMui  Thompeon,  his  executors, 
thesaidannuity  of  I18/.thereby    &c.  the  said  annuity,  and   all 
granted,  or  any  quarterly  pay-    arrears,  and  all  costs  and  charges, 
ment  thereof,  or  in  payment  of   damages,  and   expenses   to  be 
such  costs,  diarges,  damages,  and    occasioned  to  or  sustained  by 
expenses  as  should  be  incurred    him  or  them  by  reason  of  any 
by  or  occasbned  to   the  said    default"    Ex  relatione. 
Tkeopkilut  2%ompt<m,  his  execu-        (a)  Ex  parte  Myen,  Moat.  ^ 
tors,  &C.  by  reason  of  the  non*    J7A\  889. 
payment  or  delay  in  payment  of       iff)  CfKdLy  v.  Sparket^  8  N.  R. 
the  same  annuity,  then  and  in    481.  S.C.  loJSas/,  369. 
such  case  that  he  the  said  Henry 
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18S8*  ment  of  the  same  to  the  obligee  with  assent  of  the 
'""^  Princey  with  an  agreement  that  the  obligor  should  give 
Marks        his  bond  as  an  additional  security,  was  declared  to  be^ 

ii'^"**^^ter  ^^^^  ^  ^^  Prince  or  his  treasurer,  or  any  person  for 
of  him,  should  pay  the  annuity  quarterly  to  the  obligee 

the  bond  should  be  void;  and  it  was  held,  that  upon 
fiulure  of  payment  the  obligee  was  entitled  to  sue  the 
obligor  without  first  having  presented  a  particular  of 
his  demand  to  the  Prince's  treasurer,  pursuant  to  the 
35  Geo.  d.  c  125.  s.  7.  Moreover,  as  this  covenant  is 
both  joint  and  several,  an  action  might  have  been 
brought  against  the  bankrupt  under  his  covenant^  with- 
out any  notice  by  Galhway  that  Cobudgi  had  fiuled  to 
pay,  and  the  bankrupt  could  not  have  pleaded  this  pro- 
viso as  an  answer  to  the  action;  his  only  remedy  would 
have  been  a  counter  action  for  damages  against  Gaikh 
way  for  not  having  given  him  notice  according  to  the 
terms  of  the  proviso. 

Mr.  Tioiss  in  reply* 

Ctcr.  ad.  vulL 

This  day  judgment  was  delivered  as  follows :  — 

^^  ^''         The  Chief  Judge  :  — 

This  case  was  brought  before  the  Court  on  the  peti- 
tion of  the  assignees  of  the  bankrupt  to  expunge  the 
proof  of  Thomas  Maude  Galhway  esq^  who  had  been 
admitted  as  an  annuity  creditor  of  the  bankrupt  under 
the  54th  section  of  6  Geo.  4.  c  16.,  for  the  value  of  an 
annuity  secured  by  the  joint  and  several  cov^iantof 
one  Jean  Jacques  JPi'ancis  Coindet  and  the  bankrupt 
The  objection  to  the  proof  was,  that  the  annuity  in 
respect  of  which  it  was  made  had  been  granted,  not  by 
the  bankrupt,  but  hy  Coindet  alone,  and  that  the  bankrupt 
was  responsible  as  surety  only ;  that  the  54th  section  of 
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the  bankrnpt  aet,  therefore,  did  not  apply  to  this  case,        1838. 
and  that,  as  no  part  of  the  annuity  was  in  arrear  at  the        — -— 
time  of  the  bankruptcy,  the  proof  ought  to  be  expunged        Mabks 
altogether.    That  CMndet  wds  the  sole  grantor  of  the  |*"fh2"*^I^ 
annuity,  that  he  alone  had  received  the  consideration,  and     _    of 
that  the  bankrupt's  liability  was  contracted  as  his  surety 
only,  was  stated  upon  the  &ce  of  the  deposition  on  which 
the  proof  was  admitted,  and  was  admitted  by  the  learned 
counsel  for  Mr.  OaUoway  in  their  argument     It  was 
also  admitted,  that  if  the  bankrupt  had  in  terms  only 
covenanted  to  pay  the  annuity  in  the  event  of  Coindet 
fidling   so  to  do  the  proof  could  not  be  supported, 
for  to  that  extent  the  decided  cases  were  precise  and 
conclusive.     But  it  was  argued,  that  although  in  this 
case  Caindei  was  the  sole  grantor,  and  the  bankrupt  had 
only  become  a  party  to  the  contract  in  the  character  of 
surety  for  him,  yet  that  he  had  absolutely  covenanted 
for  its  payment  on  the  stipulated  days,  and  therefore 
that  his  was  an  absolute  and  not  a  conditional  or  con- 
tingent undertaking,  which  rendered  him  liable  pre- 
cisely to  the  same  extent  and  in  the  same  way  a^  Comdei 
himself  and  consequently  that  Mr.  GaUaway  was  as 
much  the  annuity  creditor  of  one  as  the  other.     At  the 
time  of  the  argument  I  intimated  my  opinion,  that 
although  the  instrument  by  which  the  bankruptfs  lia- 
hility  was  created  in  this  case  varied  in  form  from  the 
instrument  on  which  the  decisions  were  pronounced  in 
the  cases  ex  parte  Thompson  (a),  Thompson  v.  Tftomp- 
son  (6),  and  Johnson  v.  Qmqdon  (c),  yet  that  in  substance 
the  contract  was  the  same  in  all  the  cases,  and  that 


(a)  Ex  parte  Thompson,  MonL  ^  BiL  819. 

(b)  Thompion  y.  Thompson^  8  Scoit,  866. 

(c)  Jokiuon  v.  Omj^on,  4  Sim,  S7. 
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1838.        Mr.  Galhwajffi  proof  ought  to  be  expunged;  and  I  gave 
'^~"''        my  reasons  for  so  thinking  at  the  time.    As  the  case, 
Mximi        however,  has  stood  over  for  final  judgment  to  enable 
and  another,    q^^  ^f  ^^  judges  to  examine  the  provisions  of  the  deed, 
of  which  had  not  been  fully  stated,  I  have  reconsidered 

CoLNAGHi.  jjj^  question ;  and,  although  my  opinion  remains  un- 
altered, and  indeed  has  been  confirmed  by  a  fuller 
examination  of  the  cases,  I  will  state  the  grounds  upon 
which  I  think  the  proof  ought  to  be  expunged. 

The  covenant  upon  which  the  proof  is  founded  is 
contained  in  a  deed  to  which  the  bankrupt,  Omdet^  and 
Mr.  Galloway  are  all  parties ;  and  by  that  deed,  which 
recites  that  Coindet  had  contracted  to  sell  Mr.  GaUoway 
an  annuity  of  1002.  for  the  price  of  1,0002.,  to  be 
secured,  amongst  other  things,  by  a  judgment  to  be 
confessed  by  Coindet  and  the  bankrupt  as  his  surely, 
and  that  the  1,00021  had  been  paid  to  Coindet^  Coindet 
alone  grants  the  annuity,  and  assigns  certain  property 
of  his  own  as  a  collateral  security  for  its  pajrment;  and 
the  annuity  is  made  subject  to  a  right  of  redemption 
by  Coindety  and  by  Coindet  only* 

But  in  this  deed  is  inserted  the  following  covenant 
[his  Honour  here  stated  the  covenant],  and  then  fol- 
lows this  proviso  [his  Honour  here  read  the  proviso]^ 

The  54th  section  of  the  statute  6  Geo.  4.  c  16.,  under 
which  the  proof  was  admitted,  provides,  ^^That  any 
annuity  creditor  of  any  bankrupt,  by  whatever  assurance 
the  same  be  secured,  and  whether  there  were  or  were 
not  any  arrears  of  such  annuity  due  at  the  bankruptcy, 
shall  be  entitled  to  prove  for  the  value  of  such  annui- 
ty," &C.  The  question  then  is,  was  Mr.  Galloway  an 
annuity  creditor  of  the  bankrupt  within  the  meaning  of 
this  clause  ?  That  he  was  an  annuity  creditor  of  Coin- 
det  the  grantor  is  unquestionable^  because  the  statute 
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expressly  removes  all  objections  to  such  a  term  being       1838. 
applied  to  cases  where  no  arrears  are  due,  even  though 
the  security  rest  in  covenant.     That  he  would  have        Marks 
been  equally  the  annuity  creditor  of  the  bankrupt  if  the  i"°i*"^*^^ 
annuity  had  been  granted  by  him  jointly  with  Coindetj     ^    of 
may  be  assumed  on  the  authority  o^ Baxter  v.  NichoBs  (a), 
recognized  by  Mr.  Justice  Bayley  in  Brown  v.  Lee  (&), 
even  though  the  consideration   was    wholly  received 
by  Coindetj  and  though  the  bankrupt,  as  between  him- 
self and  Omdety  had  assumed  the  liability  as  surety 
only. 

But  here  Coindet  alone  is  the  grantor,  and  the  bank- 
rupt's liability  is  on  the  face  of  the  deed  as  between 
him  and  the  grantee  assumed  only  in  the  character  of 
surety.  In  inquiring  whether  a  grantee  of  an  annuity 
may  be  admitted  as  an  annuity  creditor  of  a  bankrupt 
surety  so  circumstanced,  it  may  be  of  use  to  keep  in 
mind  the  state  of  the  law  before  the  first  introduction 
of  this  provision  into  the  bankrupt  law  by  statute 
49  Geo.  3.  c  121.  s.  17.  This  cannot  be  better  stated 
than  in  the  language  of  Lord  Eldon  in  ex  parte  Thiede- 
wood{c)^  where  his  Lordship  says,  *^  Previous  to  the 
statute  49  Geo.  8.,  if  the  annuity  was  secured  by  a 
covenant,  the  arrears  only  could  be  proved;  if  secured 
by  bond  and  covenant,  and  there  had  been  no  failure, 
nothing  could  be  proved;  but  if  a  failure  had  occurred 
there  was  this  di£Perence  between  a  bond  and  covenant, 
that  under  a  covenant  the  arrears  only  could  be  proved, 
but  under  a  bond  forfeited  before  the  bankruptcy  the 
value  of  the  annuity  as  well  as  the  arrears ;  and  this 
clause  in  the  late  act  of  parliament  only  provides,  that 


(a)  Baxter  v.  NichoOs,  4  Taunt.  90. 
(5)  Brown  v.  Lee^  B  B.  ^  A.  700. 
(c)  Es  parte  Thiitletuood,  19  Vei.  845. 
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1838.        in  order  to  give  the  annuitant  some  portion  of  the 

'  property  it  is  no  longer  necessary  that  there  should 

VL^m       ^^^  heea  a  breach  of  the  condition  of  the  bond.'' 

and  another,    ^j^^  ^^jg  statement  is  borne  out  by  refinance  to  the 
In  the  matter  t^     ^^ 

of  cases  of  ex  parte  De  CampU  (a),  er  parte  BdUxm  (ft), 

CoLKAOHi.  p^if^  ^^  Ken^hmd  (c),  WyUie  v.  WaUen.  (d)  But 
these  were  all  cases  of  bankrupt  grantors ;  and  there 
18  no  instance  that  I  can  find  of  the  grantee  having 
ever  been  admitted  to  prove  the  value  of  an  annuity 
agunst  the  estate  of  a  bankrupt's  sure^,  even  upon 
a  bond  forfeited;  nor  can  I  discover  any  equitable 
principle  upon  which  such  a  proof  could  be  allowed. 
FcMT  although  the  Lord  Chancellor  properly  took  advan- 
tage of  the  legal  debt  created  by  the  forfeiture  of  die 
penalty  f<Hr  the  purpose  of  working  out  an  equitable 
adjustment  of  the  real  claim  of  the  creditor  against  the 
insolvent  estate  of  the  principal  debtor,  by  admitting 
die  grantee  of  an  annuity  a  creditor  for  its  iull  value, 
yet  the  principles  laid  down  in  the  cases  of  the  Ovet^ 
seere  of  Saint  Marthis  v.  Warren  (e),  Tajflor  v.  Youang  (/), 
Dames  v.  Jmatt  (^),  and  other  cases  afford  a  sufficient 
reason  for  not  admitting  the  same  proof  against  a  bank- 
rupt surety ;  namely,  that  although  in  law  the  penalty 
of  a  forfeited  bond  is  considered  as  the  debt,  yet  that 
it  is  only  so  considered  as  a  security  fior  the  money 
actually  due,  and  that  the  debt  really  proveable  in  such 
a  case  is  the  amount  of  the  injury  sustained  by  the  breach 
of  the  condition ;  but  that  in  a  case  where  this  cannot 


(«) E» parte DeCampU^lAtk.  {t)  Cheneen  of  SL  Marim's 

tSU  V.  Warren,  IB.^  JUL  491. 

(b)  Ex  parte  BoUan,  1  Atk.  251.  (/)  Taylor  r.  Toungy  Z  B.  ^ 

(c)  Perkini  v.  Kemplandy  8  Bk  Aid.  SSI. 

lio«.  {g)  Damei  v.  Armit,  5 ^ng. 

(d)W^y.Waltert,2J}oug,97.  154. 
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be  estimated  no  proof  can  be  made;  or,  as  stated  by        I8S8. 

'Mx.JnsticeHobroyd  in  Taylor  y.  Yonmg  (a),  ^  In  the  case  of       — — 

a  bond  with  a  penalty  the  penalty  is  not  the  debt  actually        Mabks 

proved,  but  that  which  is  proved  by  reason  of  the  pe-    «nd  another. 
*  ^  ''  '^      In  the  matter 

nalty  is  that  which  can  be  valued  as  a  debt.''  Now,  the  _  of 
liability  of  a  surety  for  the  payment  of  an  annuity  is 
necessarily  uncertain  and  incapable  of  valuation,  and 
therefore  could  not  have  been,  before  the  49  Geo.  3.,  the 
subject  of  proof,  even  though  contracted  by  bond  for- 
feited before  the  bankruptcy.  The  object  then  of  the 
17th  section  of  the  statute  49  Geo.  3.  c  121.  appears  to 
have  been  to  place  the  relative  right  of  the  grantor  and 
grantee  of  an  annuity  on  precisely  the  same  footing, 
whether  the  annuity  was  secured  by  covenant  or  bond, 
or  both,  and  whether  there  had  been  any  failure  in  the 
due  payment  before  the  bankruptcy  or  noL  But  as 
there  existed  no  such  difference  in  the  case  of  sureties, 
there  was  no  reason  for  applying  this  enactment  to 
them ;  and  the  provisions  made  by  the  55th  section  of 
statute  6  Geo.  4.  confirm  the  inference  which  might 
fairly  be  drawn  from  what  I  have  already  stated,  that 
it  was  no  part  of  the  object  of  the  legislature  to  give  to 
the  grantee  of  an  annuity  any  greater  remedy  against  a 
mere  surety  contracting  with  him  as  such  than  he  had 
before.  For,  as  was  stated  by  Lord  Chief  Justice  Tynr 
dal  in  delivering  the  judgment  of  the  court  of  Common 
Pleas  in  Thangmn  v.  JTurngMon  (&),  it  is  obvious  that 
the  act  has  made  no  provision  for  the  proof  of  the 
present  value  of  an  annuity  against  the  estate  of  a 
sureQr.  If  the  whole  annuity  is  allowed  to  be  proved 
against  the  estate  of  the  surety,  there  is  no  provision  in 
the  statute  for  reimbursing  the  surety,  by  enabling  the 

(a)  Ta^  ▼•  Youngs  sB.Sf  Aid.  5SI. 

(6)  Thompion  v.  Tkon^on^  1  Bmg.  N.C.  174. 
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1838.  aaBignees  to  look  to  the  principal  debtor  for  indemnify 

""^  whereas  in  the  case  of  the  bankruptcy  of  the  grantor, 

Maeks  and  the  annuity  being  proved  against  his  estate,  a  pro- 

and  another.  yigiQn  jg  made  for  the  indemnity  of  the  surety  by  the 

In  the  matter  ^  . 

of  55th  section;  namely,  that  the  surety,  by  paying  to  the 

creditor  die  ascertained  value  of  the  annuity,  may  have 
the  benefit  of  the  proof  of  the  annuity  creditor  against 
the  bankrupt's  estate.    By  this  course  the  whole  of  the 
annuity  transaction  is  closed  to  all  the  parties,  the 
grantor,  the  surety,  and  the  annuitant.    The  absence, 
dierefore,  of  any  similar  provision  in  the  case  of  the 
surety  becoming  bankrupt,  leads  to  the  infer^ice,  that 
it  was  not  intended  to  provide  for  such  a  case  by  the 
statute,  but  that  it  should  be  left  as  it  stood  at  common 
law.     This  reasoning  appears  to  me  not  only  to  su|^rt 
the  position  for  which  it  was  introduced,  that  the  valoe 
of  an  annuity  could  not  be  proved  against  the  estate  of 
a  surety  under  the  56th  section,  but  also  to  confirm 
the  declaration  made  by  the  Lord  Chief  Justice  in  an 
earlier  part  of  the  judgment,  that  the  object  of  tbe 
54th  section  was  to  enable  the  annuity  creditor  of  a 
bankrupt  to  prove  for  the  value  of  an  annuity  under  a 
commission  against  the  grantor;  and  further,  to  explain 
the  following  stat^ent,  which  might  otherwise  appear 
to  be  an  important  qualification  of  that  position,  that 
the  defendant  in  that  case  neither  granted  the  annuity 
nor  covenanted  absolutely  for  its  payment.     For  with- 
out going  so  far  as  to  decide  that  in  no  case  could  the 
value  of  an  annuity  be  proved  against  the  estate  of  one 
who  is  not  an  original  grantor,  I  have  no  hesitation  in 
declaring  my  opinion,  that  where  it  is  the  manifest 
intention  of  the  parties  upon  the  face  of  the  contract 
that  the  bankrupt  should  only  be  responsible  as  surety 
upon  the  de&ult  of  the  grantor,  that  the  grantee  ought 
not  to  be  permitted  to  prove  the  value  of  the  annui^ 
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against  the  surety,  although  there  may  be  in  the  deed  a        18S8« 
covenant  for  its  nayment  in  its  form   absolute  and      _ 

.  .  Mjc  parte 

unconditionaL     For  in  construing  such  a  covenant  the        Mabics 
Court  must  collect  the  intention  of  the  parties  from  the    «««[  another. 

^  In  the  matter 

tenor  of  the  whole  contract.     Now,  what  is  the  effect  of 

of  the  covenant  and  proviso,  taken  together,  with  re« 
ference  to  the  other  provisions  of  the  deed  ?  It  is  not  sub- 
stantially to  convert  into  a  conditional  undertaking  the 
covenant  which  was  in  its  form  absolute  and  uncoil 
ditional;  for  the  restraint  upon  the  remedies  against 
the  surety  is  in  substance  a  co-extensive  limit  to  his 
liability.  It  is  true,  as  ingeniously  suggested  by 
Mr.  Forster  in  his  argument,  that  the  form  of  the 
covenant,  being  joint  as  well  as  several,  would  have  pre- 
vented the  bankrupt  from  pleading  the  proviso  as  a 
defeasance  in  bar  to  any  action  at  law  brought  without 
notice  or  demand,  or  witliin  the  limited  period  after 
demand,  and  might  have  left  him  at  law  to  his  counter 
remedy  for  the  breach  of  that  condition ;  but  as  that 
remedy  would  have  entitled  him,  as  I  conceive,  to 
damages  co-extensive  with  those  recovered  from  him 
on  his  covenant,  the  substantial  result  would  have  been 
the  same  as  a  mere  contingent  covenant  in  the  form 
adopted  in  the  other  cases.  But  if  there  were  no  remedy 
at  law,  surely  a  court  of  equity  would  have  restrained 
the  grantee  from  suing  out  execution  upon  a  proceeding 
at  law  contrary  to  the  obvious  expressed  intention  of  all 
parties,  that  the  surety's  liability  should,  notwithstanding 
the  absolute  form  of  the  covenant,  be  contingent  upon 
notice  of  the  default  of  the  grantor  and  demand  of  pay- 
ment from  the  surety;  and  therefore  it  appears  to  me 
that,  according  to  the  principle  laid  down  by  the  judges 
in  the  case  of  Skuckermore  v.  ThUtletan  (a),  it  would  not 

(a)  Shuckermore  v.  Thiitkiofh  6M.^  Sel.l2. 
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1838.  be  a  consistent  or  just  construction  of  thi3  instrument, 
"""^  which  would  have  the  effect  of  making  the  estate  of  the 
Marks        bankrupt  liable  for  the  value  of  the  annuity  in  the  same 

and  another.    ^^        j^.  ^q^i^  jj^ve  been  if  he  had  been  the  grantor 
In  the  matter       ^  ° 

of  of  the  annuity,  and  had  made  an  absolute  and  unqua- 

lified contract  for  its  payment;  and  therefore,  as  Sir 
George  Rose  retains  the  opinion  expressed  by  him  at 
the  time  of  the  argument,  and  as  the  perusal  of  the 
deed  has  brought  the  mind  of  my  other  learned  col- 
leagues to  the  same  conclusion,  the  proof  must  be 
expunged* 

Sir  John  Cross :  — When  the  arguments  in  this  case 
were  closed  at  the  hearing  of  this  petition,  it  appeared 
to  me  doubtful  whether  the  decision  should  be  governed 
by  Baxter  v.NtchoUs  (a),  or  ex  parte  Thompson  (&)»  decided 
in  this  Court ;  and  the  solution  of  that  doubt  depended 
upon  the  precise  terms  of  the  annuity  deed  and  warrant 
of  attorney,  which  I  was  desirous  to  examine,  together 
with  the  authorities,  before  giving  judgment.  Having 
done  so,  it  appears  to  me  that  the  relation  of  principal 
and  surety,  which  unquestionably  existed  between  the 
parties,  is  not  alone  sufficient  to  determine  the  question, 
because  a  surety  may  render  himself  a  principal,  as  was 
the  case  in  Baxter  v.  NichoUs.  (a)  On  referring  to  the 
deed  in  this  case,  it  contains  an  express  joint  and 
several  covenant  to  pay  the  annuity.  If  the  matter  had 
stopped  there,  I  should  be  of  opinion  that  this  case  would 
be  governed  by  Baxter  v.  NichoUs  (a) ;  but  the  proviso 
alters  that  state  of  circumstances.  [His  Honour  here  read 
the  proviso.]  Now  this  proviso  must  be  read  together 
with  the  covenant,  and  when  so  read  the  intent  of  the 


(a)  Baxter  v.  IHchoUi,  4  Taunt.  90. 

(b)  Ex  parte  Thompwn^  Mont.  ^  jB&.  219. 
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parties  becomes  manifest,  that  the  bankrupt  should  not        1838. 

he  liable  till  after  default  of  the  grantor  and  notice.         — 

Then,  on  looking  at  the  warrant  of  attorney,  in  pur-        M^k9 

suance  of  which  judccment  is  entered  up,  the  defeazance    an<l  another. 

•*   ^  *^  In  the  matter 

provides  [His  Honour  here  read  the  defeasance].   This  of 

again  proves  the  intent  that  the  bankrupt  should  not  be 
liable  till  default  of  the  grantor,  and  till  he  had  received 
notice  of  that  de&ult,  which  causes  this  case  to  be  go- 
verned by  ex  parte  Thompaan.  (a)  Concerning  Mr.  For^^ 
ter^s  argument,  that  the  proviso  would  not  prevent  an 
action  on  the  covenant,  the  answer  is,  the  defendant 
would  crave  oyer  of  the  deed,  which  sets  forth  the  proviso, 
and  would  then  allege  that  there  had  been  no  notice  or 
demand  which  would  entitle  the  defendant  to  judgment 
in  his  favour,  unless  the  fact  was  disputed.  I  am  there- 
fore of  opinion  that  this  proof  must  be  expunged. 

Proof  ordered  to  be  expunged.     The  assignees  to 
take  their  costs  out  of  the  estate,  {b) 

(a)  Ex  parte  Thompson,  Mont,  given  to  Mr.  Colnaghi  before  the 
4*  S&'  SI 9.  adoption  of  any  measure  to  corn- 
et) The  case  being  attended  pel  payment  from  him,  I  think 
with  some  difficulty  was  sub-  no  proof  in  respect  of  the  an- 
roitted  to  the  consideration  of  nuity  can  be  made  under  the 
various  counsel;  and  the  opi-  commission  against  him,  and  con- 
nionsof  Mr.  Humphrey  (the  con-  sequently  that  his  certificate  will 
veyancer),  Mr.  Peierid&rjfl  and  not  protect  him  against  future 
Mr.  BmU  Montagu  were  sue-  arrears ;  YaUop  v.  JSberi,  1  Bam* 
cessively  taken  on  the  point  4*  '^^»  6^8 ;  ex  parte  DatfUf 
Mr. Humphrey's  oplmoa  vf an  BB  \  Mont,  Sf  BIL  ISl — 297.  But 
follows: — **  In  consequence  of  the  the  circumstances  of  this  case, 
qualification  added  to  the  cove-  and  particularly  considering  the 
nant  for  payment  of  the  annuity,  judgment  against  Mr.ColnaghijBare 
and  also  to  the  defeazance  to  the  so  peculiar,  that  I  think  it  would 
warrant  of  attorney,  by  which  not  be  prudent  for  the  grantee 
twenty-one  days  notice  of  the  of  the  annuity  to  abandon  his 
annuity  being  in  arrear  must  be  proof  without  having  my  view  of 
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C.  of  R.  Ex  parte  HALLO  WELL.  —  In  the  matter  of  BELL. 

April  28, 

183a  Hallo  WELL  issued  a  fiat  against  the  bankrupt; 

^J^|^7to  ^^^  before  it  was  opened  Peacock  expressed  a  desire 

come  in  under  a  ^^^  HoUoweU  would  abandon  the  fiat,  as  the  bankrupt's 

trust  deed  may  .  n          -i                 j                 j 

nerertheleas  afiairs  might  be  more  satisfactorily  wound  up  under  a 

^Y^I^'Sat  trust  deed,  and  he,  Peacock,  stated  that  he  was  wiUing 

the  deed  gaye  ^  concur  in  and  execute  an  assignment     In  conse- 

an  unfiur  pre-  _ 

ferenoe  to  a  quence  of  this  a  meeting  of  creditors  took  place,  and 

particular 

creditor.  — ' 


hiB  rights  first  confirmed  by  the  Yallop  y.  Eberi,  \  B,  i  C.  698« 

opinion  of  some  other  gentle-  for  a  contrary  purpose,  I  should 

man/'  have  referred  to  that  dedsioa  as 

The  opinion  of  Mr.  Pfftor«i^or^  affording  a  strong  argument  in 

is  as  follows : — **  The  question  as  support    of  the    proof  of  the 

to    the   annuity  being   a   debt  annuity  under  CoUurgki^s   com- 

proveable  under  the  commission  mission.   Consistently  with  these 

against  the  surety  I  think  is  satis-  authorities,  and  bearing  in  mind 

factorily  decided  by  the  case  of  the  language  of  the  54tb  section 

Clayton  v.  Gotling,  SB.S^C.  560,  of  the  6th  Geo.  4.  c.  16.,  I  am 

where  it  was  holden,  that  a  claim  clearly  of  opinion,  that  the  claim 

payable  after  a  certain  period  of  of  the  grantee  is  proveable,  and 

notice  may  be  proved,  although  that  the  bankruptcy  and  certi- 

Dotice  may  not  have  been  given  ficate  of  the  surety  would   be 

before  the  bankruptcy.  So,  where  a  defence   to   any  proceedings 

money  was  lent  upon  condition  against  him  for  the  recovery  of 

that  six  months  notice  should  be  the  arrears  or  accruing  payments 

given  before  repayment  was  re-  of  the  annuity." 
qu]red,itwasadjudged,inejr^ar<ff        Mu  Montagu  says,  "  I  am  of 

DownrnaUf  2  GL  ^  J.  85^  upbn  opinion  that  the  debt  is  prove- 

the  bankruptcy  of  the  borrower,  able  by  virtue  of  the  54th  section 

to  be  a  debt  proveable,  on  show-  of  6  Geo.  4.  c.  16.;"  and  he  after- 

ing  that  the  stipulated  notice  had  wards  requested  to  re-conader 

been  given.     See  also  ex  parte  the  case,  and  added,  **  I  hsFe 

Algafj  2  GL  4"  J*  ly  where  the  carefiilly  re-considered  this  qu^a- 

same  doctrine  appears  to  be  ad-  tton,  and  continue  of  the  opinion 

mitted;    and   indeed    had   not  which  I  originally  formed ;  but  it 

Mr.  Humphrey  used  the  case  of  is  a  very  nice  point.'* 
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was  attended  by  Peacock^  who  signed  the  following        1838. 
memorandum : —  

E*  parte 
"  Newcastle,  29th  Jan.  1838.        Hallowbll. 

**  I  have  attended  a  meeting  this  evening  for  the  "^e  ^naatt« 
purpose  of  having  some  adjustment  come  to  relating  to  Beli. 
the  afiairs  of  Mr.  BeU ;  and  I  hereby  signify  my  con- 
currence in  an  assignment  to  Messrs.  HaUowettf  Davisanj 
and  Zjowesj  for  the  equal  benefit  of  the  creditors,  and  I 
hereby  agree  to  execute  such  assignment,  and  unite 
with  the  trustees  in  winding  up  the  affairs  under  such 
assignment.  Thomas  Peacock." 

HaUotDell  accordingly  did  not  open  the  fiat,  but  a  deed 
of  assignment  was  prepared  and  tendered  to  Peacock  for 
execution  on  the  17th  of  March,  who  then  said  he 
could  not  then  tell  the  amount  of  his  debt,  but  that  he 
would  make  out  his  account,  and  call  on  Monday  fol- 
lowing and  execute.  On  the  15th'  of  March,  without 
any  notice  to  HaUowdly  Peacock  presented  a  petition  to 
annul  HalloweWs  fiat  for  want  of  prosecution,  praying 
that  a  new  fiat  might  issue  on  the  petition  of  Peacock. 
The  fiat  was  annulled  accordingly,  and  a  new  fiat, 
dated  the  15th  of  March,  issued  on  the  petition  of 
Peacock;  and  the  affidavit  of  debt  was  sworn  by 
him  on  the  13th  of  March,  This  petition  prayed 
that  the  fiat  issued  by  Peacock  might  be  annulled. 

The  affidavit  in  answer  stated,  that  the  reason  Peacock 
did  not  sign  the  deed  was  that  he  found  it  contained  a 
clause  whereby  HaUoweU^  who  was  a  mortgagee  of  the 
bankrupt's,  was  to  be  paid  his  debt  in  preference  to  the 
other  creditors. 

Mr.  Swamton  and  Mr.  J.  Rtutett  for  the  petition 
stated,  that  when  a  person  who  has  agreed  to  come  in 
imder  a  trust  deed  afterwards  issues  a  fiat  in  contra- 
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1888.       vention  of  good  faitht  it  is  of  course  to  annul ;  and  they 

cited  ex  parte  Lowe  (a),  deciding  that  if  a  commission 

Hallow£ll.    ^  sued  out  by  one  of  several  creditors,  in  breach  of 
in  the  matter  g^  ^j^  ^^  ^q  others,  it  is,  in  general,  supersedeable. 
Biix.        [Sir  George  Base : — That  case  does  not  apply  here.] 

Mr.  Tillatson  for  the  bankrupt  submitted  to  the  order 
of  the  Court. 

Mr.  O.  Anderdan  for  Peacock. 

The  Chief  Judge  :  —  I  cannot  find  any  decision  lay- 
ing down  a  general  rule  rendering  it  imperative  on  the 
Court  to  annul  a  fiat  issued  by  a  party  who  has  come 
in  under  a  trust  deed,  which  it  appears  that  Peacock 
did;  nor  do  I  find  any  such  rule  acted  upon  in  prao* 
tice,  except  by  Lord  Eldan  in  ex  parte  Lowe,  (a)  I 
need  not  say  that  this  Court  would  show  the  greatest 
respect  to  Lord  Eldaris  decision,  but  there  is  nothing  in 
that  case  to  bind  this  Court  to  annul  the  present  fiat. 
In  that  case  Lord  Eldcn  said,  <^  the  true  qqestion  is, 
whether  if  a  commission  has  been  taken  out  in  further- 
ance of  a  conspiracy  to  harass  an  individual,  or  con* 
trary  to  that  good  faith  which  ought  to  obtain  between 
debtor  and  creditor,  — in  other  words,  if  a  commissbn 
has  been  taken  out,  where  the  party  has  no  right  to 
support  it,  and  where  it  can  be  truly  represented  as  a 
matter  of  oppression,  the  only  remedy  is  to  apply  to 
the  bankrupt  office  to  supersede;  or  Aether  the  party 
has  not  a  right  to  come  here  to  complain  of  such  a 
proceeding,  and  to  be  indemnified  in  the  nature  of  ex- 
cessive  costs  which  he  may  have  incurred  by  the  com- 
mission being  taken  out,  and  not  proceeded  in.**  ^  I  can 

(a)  Ex  parte  Lowe,  I  Gl>^J,  78. 
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have  no  difficulty  in  a  case  where  the  petitioning  creditor        1838* 
swears  he  has  no  debt,  and  gave  his  solemn  assurance  he      ^ 

,  Ex  parte 

would  not  disturb  the  trust  deed,  and  the  solicitor  who    Hallowell. 

took  out  the  commission  was  a  party  to  the  trust  deed,"  ^^  ^®  matter 
Lord  Eldon  superseded  that  commission  upon  the  par-         Bell. 
ticular  facts  of  the  case,  not  under  any  general  rule, 
which  it  has  been  contended  exists.     This  Court  un- 
doubtedly could  annul,  as  against  a  composition  cre- 
ditor, if  a  proper  case  were  made  out;  if,  for  instance, 
the  bankrupt  petitioned  to  annul  on  the  ground  of  a 
breach  of  good  faith.     In  this  case  no  reason  exists  for 
annulling,  unless  the  interests  of  creditors  demanded  it, 
which  is  not  the  fact     The  fiat  therefore  will  not  be 
annulled ;  and  then  the  only  question  is,  whether  or  not 
Peacock  b  to  pay  the  costs  of  the  first  fiat.     If  the  facts 
had  been  as  stated  in  the  petition  I  should  have  thought 
he  should  pay  those  costs,  even  without  any  charge  of 
bad  faith  on  his  part.     But  when  Peacock  signed  the 
memorandum  he  agreed  to  the  deed  of  composition  for 
the  equal  distribution  of  the  bankrupt's  effects;  but 
when  Peacock  sees  the  trust  deed  he  finds  that  the  peti- 
tioner, who  was  a  second  mortgagee  of  a  brewery  and 
utensils    of  the    bankrupt,   had  introduced  a  clause 
whereby  he  was  to  be  paid  his  debt  out  of  the  general 
estate,  in  preference  to  the  other  creditors ;  whereas  his 
preference  should  have  been  confined  to  the  proceeds  of 
the  brewery  and  utensils ;  consequently,  when  Peacock 
discovered  this  feet,  he  was  justified  in  withdrawing 
from  the  agreement,  and  refusing  to  sign  the  trust  deed. 
The  consequence  is,  that  this  petition  ought  to  be  dis- 
missed, with  costs. 

Sir  John  Cross  :  —  This  petition  does  not  set  fortli  a 
true  copy  of  the  trust  deed,  as  the  clause  giving  a  pre- 
ference to  the  petitioner  is  suppressed ;  the  moment  that 
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18S8.        appeared  the  case  of  the  petitioner  became  hopeless ;  the 
bad  faith  was  not  on  the  part  of  Peacock^  but  the  peti- 

Ex  parte         .  .       i  .  .  x  i         i  • 

Hallowell.    tioner,  m  this  suppression.     I  concur  that  this  petition 
In  the  matter  gi^Quiij  \^  dismissed,  with  costs. 

Bell. 

Sir  Oeorge  Rose  ;— The  conduct  of  the  petitioner  has 
been  such  that  his  petition  ought  to  be  dismissed,  with 
costs.  It  has  long  been  a  settled  rule,  that  when  the 
petitioning  creditor  takes  out  a  fiat  he  is  bound  to 
carry  it  on  to  the  choice  of  assignees,  after  which  the 
creditors  are  at  liberty  to  enter  into  a  compromise,  and 
set  up  a  trust  deed,  in  the  manner  pointed  out  by  the 
6  Geo.  4.  c.  16.  s.  133.  Here  HaUawell  did  not  even 
procure  an  adjudication,  but  proceeded  at  once  to  an 
arrangement.  In  the  present  case  there  is  a  compe- 
tition between  a  trust  deed  and  a  fiat;  and  was  it  ever 
heard  of,  for  a  petitioning  creditor  to  abandon  his  own 
fiat  and  annul  that  of  another,  in  order  to  set  up  a  trust 
deed.  No  instance  can  be  cited  in  which  any  such 
thing  has  been  done.  Ex  parte  Lowe  (a)  does  not  apply 
to  this  case.  In  ex  parte  Lowe  {a)  the  petitioner  was  not 
a  petitioning  creditor,  there  was  not  any  petitioning 
creditor's  debt,  and  the  commission  had  been  worked 
up  to  the  proper  point,  viz.  the  choice  of  assignees. 
The  trust  deed  which  HaUawell  could  be  called  upon  to 
execute  would  be  one  within  the  terms  of  the  agree- 
ment; not  the  one  tendered  in  this  case,  to  which  Pear 
cock  was  correct  in  refusing  his  assent.  If  the  property 
were  divided  under  a  trust  deed  it  would  be  liable  to 
the  stamp  duty.  I  therefore  concur  that  this  petition 
should  be  dismissed,  with  costs. 

Petition  dismissed,  with  costs. 


(a)  Ex  parte  Loufe,  1  Gl.  ^  J.  78. 
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Ex  parte  BRETTELL  and  others.  —  In  the  matter  of 

GOREN.  r     oo^n 

Jan.  29,  30, 

BrETTELLj  and  P/ottff,  since  deceased,  being  equi-        *^^ 
table  mortgagees  of  part  of  the  bankrupt's  estates,  in  Re^ew  hm^ 
July  1834  presented  the  common  petition  of  an  equitable  Juna^ction  to 

•^  *  *  *  order  a  pur- 

mortgagee,  whereon  an  order  was  made,  whereby  it  chaser  to  oom- 
was  declared  that  they  were  equitable  mortgagees;  and  ciu^ofan*'" 

it  was  referred  to  the  commissioner  to  take  an  account  J^*^  «>W  un- 
der the  oommoii 

of  the  principal  and  interest  due  to  them,  with  the  order  made  by 
usual  consequential  directions.  And  it  was  further  the  petition^ 
ordered,  that  the  mort£tai?ed  premises  should  be  sold  ■"  equit«ble 

,     .  ,  mortgagee. 

before  the  commissioner,  of  which  due  notice  was  to  be 


given  in  the  London  Gazette,  and  in  such  other  public 
newspapers  as  he  should  think  fit,  or  by  public  auction 
at  any  other  place ;  that  such  sale  should  be  made  ac- 
cordingly, and  be  conducted  by  the  creditors  assignees ; 
and  that  all  proper  parties  should  join  in  such  sale,  and 
in  the  conveyance  to  the  purchaser,  as  the  commis- 
sioner should  direct  In  pursuance  of  this  order,  and 
after  advertisements,  as  prescribed  by  the  order,  the 
premises  were  put  up  for  sale  by  public  auction  in  Sep- 
tember 1834,  subject  to  conditions  of  sale  contained  in 
the  printed  particulars  of  sale  then  exhibited ;  by  which 
particulars  the  sale  was  stated  to  be  *<  by  order  of  the 
Court  of  Review  in  bankruptcy ;"  and  by  the  last  con- 
dition it  was  stipulated,  that  if  any  mistake  were  made 
in  the  description  of  the  premises,  or  any  other  error 
whatever  should  appear  in  the  particulars,  such  mistake 
or  error  should  not  vitiate  the  sale,  but  a  compensation 
should  be  given  or  taken,  as  the  case  might  require. 

Mr.  Cutts  attended  the  sale,  and  was  declared  the 
purchaser,  and  paid  a  deposit,  and  signed  the  following 
memorandum:  —  "  Memorandum. — I  hereby  acknow- 
ledge to  have  purchased  the  manor  of  Chertsey  Ber- 
mond,  a^  described  in  the  annexed  particular,  at  the 


SeejHMf,  549. 
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1838.  sum  of  3»600iL,  and  having  paid  the  sum  of  5402.  as  a 
deposit  and  in  part  payment  thereof;  and  I  further 
Bbbttell  agree  to  pay  the  remainder  of  the  said  purchase  money, 
IiT'the^^mSter  *"^^  complete  my  contract,  acc<^ding  to  the  conditions 
of  of  sale;  and  I  bind  my  heirs,  executors,  administrators, 

and  assigns  to  a  strict  fulfilment  of  the  same.  As  wit- 
ness my  hand,  this  18th  day  of  September  1884." 

The  abeUnct  of  title  having  been  delivered,  Cutti  took 
various  objections  to  the  title. 

This  was  a  petition  by  the  equitable  mortgagee  and 
the  assignees  of  the  bankrupt.  The  petition  stated,  that 
the  whole  of  the  objections  (except  such  as  went  to  the 
point  of  compensation  as  herein-after  mentioned)  haid 
been  satisfactorily  answered,  and  there  had  been  long 
since  made  out  a  good  title,  except  only  that  the  actual 
particulars  of  the  two  kinds  of  copyhold  properties  fdl 
short  of  the  representations  of  the  particular,  and  fur- 
nished a  ground  for  compensation. 

The  petition  prayed  that  Cutts  might  be  ordered  spe- 
cifically to  perform  the  contract  of  purchase,  and  pay 
to  the  petitioners  the  balance  of  the  purchase  money, 
with  interest,  subject  to  allowance  of  such  compensation 
(if  any)  as  in  the  judgment  of  the  Court  Cutts  might  be 
entitled  to;  and  that,  if  necessary,  it  might  be  referred 
to  the  proper  officer  to  ascertain  and  state  whether  the 
petitioners  could  make  a  good  title  to  the  premises,  and 
whether  Cutts  was  entitled  to  any  compensation. 

Mr.  Bacon,  with  whom  was  Mr.  Evans,  for  the  peti« 
tion,  were  stopped  by  the  Court,  the  judges  saying,  that 
as  the  title  only  was  in  question,  the  order  was  of  course. 

Mr.  Swanstan  and  Mr.  Lee^cantrd:-^  It  is  submitted 
that  this  Court  has  not  jurisdiction  to  make  the  order 
asked  for,  and  that  the  only  remedy  is  in  equity  under 
a  suit  for  specific  performance  of  the  agreement  entered 
into  between  the  parties.     The  first  and  only  case  in 
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which  such  jurisdiction  has  been  assumed  in  bankruptcy        188& 

is  ex  parte  Gould  {a);  but  that  case  is  not  an  authorliy^         

because  it  was  decided  ex  parte,  and  because  it  does  not     and  othen. 
appear  lixHn  the  report  that  the,  attention  of  the  Court  I»  '»'c^°»«"« 
was  drawn  to  the  question  of  jurisdiction,  (b)    It  is  true       Goben. 
that  ex  parte  GauM  (a)  was  relied  upon  as  an  authority 
in  this  Court  in  ex  parte  Sidebotham  (e),  and  by  the  Lords 
Commissioners  in  ex  parte  Barrwfftcn  (d)^  where  Lord 
Commissioner  SkadweU  says,  ^^  There  being  no  reversal 
of  ex  parte  Gould,  and  no  appeal  from  it,  though  that 
was  the  only  authority  for  this  order,  still,  as  Lord  Eldtm 
has  said,  the  authority  of  even  a  single  case,  if  not 
appealed  from,   ought  not  to  be  disturbed  on  slight 
grounds,  we  are  of  opinion  that  there  is  no  reason  to 
reverse  the  order  of  the  Court  of  Review.** 

But  the  practice  in  chancery  is  contrary  to  ex  parte 
Gould  (e),  which  is  the  sole  foundation  of  the  order  in 
ex  parte  Sidebotham  and  ex  parte  Barrisngtm.  No  case 
supports  ex  parte  Gould.  In  ex  parte  Partington  {f)  Lord 
Mtamers  appears  to  have  thought  that  he  had  authority 
to  open  the  biddings  under  a  sale  of  an  estate  sold  before 
the  commissioners;  but  no  such  order  was  made:  with 
reference  to  that  case.  Sir  Edward  Sugden  says  (g) :  — 
'^  This,  however,  never  has  been  done^  nor  is  there  any 
reason  to  suppose  that  so  mischievous  an  extension  of  the 
rule  (of  opening  biddings  on  sale  before  master)  will 
ever  take  place.'*  [The  Chief  Juno£ : — But  is  not  this 
Court  conclusively  bound  on  the  question  of  jurisdic- 
tion by  the  decision  of  the  Lords  Commissioners  in 
ex  parte  Barrington  ?  Even  if  this  Court  felt  inclined  to 

(a)  Ex  parte  Gould,  1  G.  ^/.  (d)  Ex  parte  Barrit^fon^  2M. 

SSl.  4il.S45. 

{h)  But  flee  what  is  said  ar^  [e)  &<g(2«}'s  Treatise  on  V.  and 

guendo  ia  ex  parte  Barrington,  P.,  Dote,  p.  60,  last  edition. 

2  Mont.  S^  Ayr.  251.  (/)  Ball  ^  Beattie,  209.    See 

(c)  Ex  parte  SidebMomy  \  M.  1  Rote,  367. 

4*  A,  6  5  6.  (g)  V.  and  P.  59,  ed.  8. 


GOKEN. 
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183&        think  that  decision  erroneous,  must  we  not)  until  it  is 

reversed,  act  upon  it  ?]    If  this  case  were  in  all  respects 

Bb£^£ll      similar  to  ex  parte  Barrington  this  Court  would  doubtless 

and  others,     y^q  so  bound;  but  there  the  purchaser  had  waived  the 
In  the  matter  ^  ,       ,      *^ 

of  objections  to  title,  which  is  not  the  fact  on  the  present 

occasion.  Even  assuming  that  the  Court  has  j  urisdiction^ 
yet  the  objections  to  the  title  are  of  so  complex  a  nature 
that  this  is  not  a  proper  case  for  this  Court  to  exercise 
its  discretion  in  ordering  the  purchase  to  be  completed ; 
the  machinery  of  this  Court  does  not  enable  it  satisfac- 
torily to  dispose  of  difficult  questions  of  tide  to  real 
property*  [Sir  George  Rose :  —  I  do  not  think  the 
objection  last  stated  ought  to  prevail.  When  a  refe- 
rence as  to  title  goes  before  a  master  in  chancery,  and 
any  difficult  point  arises,  it  is  well  known  that  in 
practice  the  question  goes  before  some  conveyancing 
counsel,  who  actually  decides  the  point,  though  the 
master  does  nominally.  On  a  reference  to  an  officer  of 
this  Court  doubtless  the  same  course  would  be  pur- 
sued, (a)]  It  is  respectfully  submitted  that  a  reference 
to  the  registrars  of  this  Court  on  matters  of  tide  never 
can  give  satisfaction  to  the  profession,  or  the  public. 
With  a  view  to  further  proceedings,  in  order  that 
the  important  point  which  arises  upon  this  petition  may 
be  fully  considered,  we  protest  against  the  jurisdiction 
of  this  Court  in  the  present  case.  [The  Chief  Judge  : — 
But  is  there  any  fatal  error  in  the  particulars?  Is  it  not 
merely  a  misstatement  as  to  quantity,  which  is  the  sub- 
ject of  compensation  ?] 

Mr.  Bojcon  in  reply  was  stopped  by  the  Court 

The  Chief  Judge  ;  —  On  the  question  of  jurisdiction 
this  Court  is  bound  by  the  decision  of  the  Lords  Com- 
missioners in  ex  parte  Barrington.  (fi)     It  is  contended 

Cfl)  But  8ce  ex  parte  the  Bucheu  of  NeufcastU^  6  Fes.  454. 
(b)  Ex  parte  Barrington,  2M.^A>  245. 
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the  variance  between  the  facts  of  that  case  and  the        1838w 
present  so  far  creates  a  distinction  as  to  enable  the      ^ 

*^  .  .  Ex  parte 

Court  to  avoid  being  bound  by  ex  parte  Barrington  (a) ;     Baettbll 

but  I  cannot  accede  to  that  proposition.     It  has  also  iif"the^'matter 

been  urged  that  this  Court  is  deficient  in  the  machinery  of 

necessary  to  work  the  order  asked,  and  in  support  of 

that  view  what  I  said  m  ex  parte  Sidebotkam  {b)  has 

been  cited : — "  Many  objections  have  been  made  to  this 

Court  exercising  jurisdiction  in  this  case,  and  many 

difficulties  suggested   as  obstructing  the   carrying  its 

judgment  into  effect;  amongst  others,  the  time  which 

would  be  consumed  in  discussing  questions  of  title; 

when  any  case  involving  that  difficulty  arises  it  will  be 

time  enough  to  consider  what  course  to  pursue,  and 

whether  such  cases  should  be  sent  to  a  Court  whose 

machinery  more  easily  enables  such  difficulties  to  be 

overcome." 

But  to  this  Sir  George  Rose  has  already  given  a  suffi- 
cient answer,  that  if  the  registrar  should  not  be  a  con- 
veyancer he  may  avail  himself  of  assistance  in  the  same 
manner  as  masters  in  chancery  are  supposed  to  do.  If 
the  conclusion  of  the  registrar  should  be  erroneous,  and 
this  Court  should  confirm  his  report,  the  parties  may 
appeal  to  the  Chancellor,  and  from  thence  to  the  House 
of  Lords,  and  consequently  would  have  the  full  advan- 
tage of  whatever  is  to  be  derived  from  a  hearing  before 
the  Lord  Chancellor,  without  the  delay  and  expense  of 
a  bill  and  answer.  I  therefore  think  nothing  has  been 
urged  of  sufficient  weight  to  induce  the  Court  to  depart 
from  the  opinion  entertained  in  ex  parte  SidAotham,  (b) 

Sir  John  Cross  and  Sir  George  Rose  concurred. 

Per  Curiam :  —  Let  a  reference  be  nuide  to  the  officer 
of  the  Court  in  the  terms  of  the  prayer  of  the  petition. 

(a)  Ex  parte  Barrington^  2M.  ^A,  245. 
{b)  Ex  parte  Sidebotham,  i  M.^A.  656. 
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18ddL  The  order  made  was,  that  it  Bhoidd  be  referred  to 

'  'FroMM  Qregg  Esq,,  an  officer  of  the  Court,  to  ascer- 

BaimLL      ^^   ^^^  fi(zXA  whether   the  petitioners   could   make 
and  otben.     |^  ^a(A  title  to  the  manor;  and  if  he  should  find  that 
of  the  petitioners  could  make  a  good  title,  then  that  he 

Go»w-  shovdd  state  to  the  Court  when  it  was  first  shown  that 
such  good  title  could  be  made^  and  whether  John  Cutts 
is  entitled  to  any  compensation  by  way  of  abatement  or 
deduction  firom  or  out  of  the  purchase  money,  and  on 
what  ground  or  grounds,  regard  being  had  to  the  con- 
ditions of  sale ;  and  that  if  he  should  find  that  John 
Cutis  was  entitled,  then  that  he  should  ascertain  and  fix 
what  ought  to  be  the  amount  of  such  compensation  or 
abatement;  and  that  for  better  making  the  said  in« 
quiries  all  necessary  and  proper  parties  should  be  ex- 
amined before  Francis  Gregg  upon  interrogatories  or 
otherwise  touching  the  matters  in  question,  as  he  should 
think  fit,  and  should  severally  produce  before  him  upon 
oath  all  books,  papers,  and  writings  in  their  custody  or 
power  relating  thereto  as  he  should  direct;  and  the 
Court  reserved  the  consideration  of  all  further  direc- 
tions on  the  matters  of  the  same  petition,  and  also  the 
costs  of  all  parties  of  and  occasioned  thereby,  until  after 
the  said  Frcaieis  Gregg  should  have  made  his  certificate ; 
and  the  said  parties  were  to  be  at  liberty  to  apply  to 
the  same  Court  as  they  should  be  advised. 

An  appeal  was  forthwith  presented.  Pending  this 
appeal  an  application  was  made  to  the  Court  of  Review 
to  stay  proceedings  until  the  appeal  was  heard,  which 
was  refused  with  costs,  (a) 


(a)  The  following  is  the  no-  tion  will  be  made  to  Sir  George 

tice:—  Roie  Knight,  one  of  the  Judges 

**  In  bankniptcy.  of  the  Court  of  Review^  on  Moo* 

**  Re  Goren.  day  next  the  26th   instant,  at 

^  Ex  parte  BreUell  and  others,  one  o'clock  in  the  afternoon,  at 

^  Take  notice,  that  an  applica-  the    registrars    office^    Quality 
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Ex  parte  CUTTS.  —  In  the  matter  of  GOREN.  Lord 

Chancel- 


rri  LOR. 

1  HIS  was  an  appeal  from  the  decision  of  the  Court     April  28^ 

of  Review  in  ex  parte  BretteUy  ante  page  543,  on  the        1838. 

SPECIAL  CASE.  1^:?^-*" 

chaser  to  com^ 

On  the  10th  June  1834  a  fiat  in  bankruptcy  was  plete  the  pur- 

chase  of  an 

issued  against  James  Garen,  under  which  he  was  de-  estate  sold  un- 
dared  a  bankrupt,  and  Edward  Edwards  was  appointed  order  nude  by 
official  assignee,  sxidJohnSawerby,  Lewis  Cubitt,  and  Julitis  *{**'  Court,  on 
Anderson  were  chosen  by  the  creditors  to  be  and  were  an  equitable 
appointed  assignees  of  the  bankrupt's  estate  and  effects.    °^"g*g^ 

On  the  12th  July  1834  Thomas  BretteU  and  Joseph  ^'^^^ 
Platts  presented  a  petition  to  the  Court  of  Review  in  revered, 
the   matter   of  the   said   bankruptcy,  whereby,  after  Ei  parte  sue^ 
stating  the  several  matters  in  the  said  petition  con-  ^^^f^^^t^. 
tained,  and  alleging  that  they  had  an  equitable  lien  by  exparu  Side- 
way  of  mortgage  upon  the  manor  of  Chertsey  Bermond,  ^p";^. 
in  the  county  of  Surrey,  which  was  part  of  the  said  ^^^^I^^ 
bankrupt's  estate,  for  the  sum  of  3,6762.  12&,  they  ▼ol.iLp.245y 
prayed  the  said  Court  to  declare  that  they  were  entitled 
to  such  lien  by  way  of  mortgage,  and  that  the  said 
manor  might  be  sold  before  the  commissioner  named  in 
the  said  fiat,  with  the  usual  directions,  and  liberty  to 


Court,  Chancery  Lane,  by  Mr.  way  of  appeal  presented  in  this 

Lee,  of  counsel  for  John  CutU^  matter  shall  have  been  disposed 

the  respondent  in  thb  petition,  of,  or  further  order.    Dated  this 

that  all  farther  proceectings  be-  23d  February  1858. 
fore  the  registrar  of  the  said  **  Yours,  &c. 

Court  of  Review,  under  the  order  Brooksbank  and  ¥a%v^ 

made  in  this  matter  bearing  date  Attorneys  for  the  said  John 

the  50th   day  of  January  last.  Cults*' 

may  be  stayed  until   after  the  .**  To  Messrs.  Burgd^ne 
hearing  of  the  spedal  case  by  and  TVirupp** 
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1888.        the  said  petitioners  to  bid,  and  that  the  said  com* 
missioner  might  be  directed  to  compute  what  was  due 
CuTTs.        to  the  said  petitioners  for  principal  and  interest,  and 
^"  ^^of"*'^'  ^^^^  ^^®  money  to  be  produced  by  such  sale  might, 
GoREN.       after  payment  of  the  costs  of  the  said  petition  and  sale, 
be  paid  to  the  said  petitioners,  and  applied  in  satis- 
faction, so  far  as  the  same  would  extend,  of  what  should 
be  found  due  to  them  as  aforesaid,  and  that  all  usual 
and  proper  directions  might  be  given. 

By  an  order  of  the  said  Court  of  Review,  made  in 
the  above  matter  on  the  25  th  day  of  July  1834,  upon 
hearing  the  said  petition,  it  was  declared,  tliat  the  said 
petitioners  were  equitable  mortgagees  of  the  said  manor, 
with  the  appurtenances;  and  it  was  ordered  that  it 
should  be  referred  to  the  commissioner  of  the  Court  of 
bankruptcy  acting  in  the  prosecution  of  the  said  fiat  to 
take  an  account  of  the  principal  and  interest  due  to  the 
said  petitioners ;  and  tliat  the  said  manor,  with  its  rights, 
members,  and  appurtenances,  should  be  sold  before  the 
said  commissioner,  of  which  due  notice  was  to  be  given 
in  the  London  Gazette  and  such  other  public  papers 
as  he  should  think  fit;  and  tliat  such  sale  should  be 
conducted  by  the  creditors  assignees  under  the  said 
fiat,  and  that  all  proper  parties  should  join  in  such  sale, 
and  in  the  conveyance  or  other  assurances  thereof  to 
the  purchaser,  as  the  commissioner  should  direct ;  and 
that  the  money  to  arise  from  such  sale  should  be 
applied,  in  the  first  instance,  in  payment  of  the  expences 
attending  the  said  sale,  and  the  proceedings  incident 
thereto,  and  of  the  costs  of  the  said  petitioners  and  the 
said  assignees,  and  then  in  payment  to  the  said  peti- 
tioners of  what  should  be  found  due  to  them  as  afore- 
said; and  that  the  surplus  of  the  proceeds  should  be 
paid  over  to  the  official  assignee  under  the  said  fiat. 

In  pursHance  of  the  said  order,  and  after  notice  of 
the  sale  according  to  that  order,  the  said  manor  was  on 
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the  18th  of  September  1834  put  up  for  sale  by  public        1888. 

auction,  at  the  auction  mart  of  London,  subject  to        ' 

certain  conditions  contained  in  a  printed  particular       Cutts/ 

then  and  there  exhibited,  and  by  which  the  sale  was  ^"  ^®  matter 

of 
stated  to  be  **  by  order  of  the  Court  of  Review  in  bank*       Gorem. 

raptcy";  and  by  the  third  of  such  conditions  it  was 
provided  that  the  purchaser  should  pay  a  deposit  in  the 
proportion  of  15/.  per  cent  of  the  purchase  money  into 
the  hands  of  the  auctioneer,  and  sign  an  agreement 
for  payment  of  the  remainder  to  the  vendors  on 
the  18th  day  of  October  then  next,  at  the  office  of 
Messrs.  Burgoynes  and  Thrupp^  the  solicitors  to  the  as- 
signees, at  which  time  and  place  the  purchase  was  to  be 
completed,  and  from  which  time  the  purchaser  was  to 
be  considered  entitled  to  the  rents  of  the  manor,  the 
vendors  taking  them  up  to  that  day,  and  clearing  the  out- 
goings, if  any,  up  to  that  period;  but  that  in  case  from 
any  cause  whatever  the  purchase  should  not  be  com- 
pleted on  the  18th  of  October,  the  purchaser  should  pay 
interest  to  the  vendors  on  the  balance  of  the  purchase 
money  remaining  unpaid  (unless  the  vendors  should 
think  fit  to  annul  the  sale  on  account  of  the  nonpayment 
of  such  purchase  money)  after  the  rate  of  bL  per  cent, 
per  annum  from  that  day  to  the  time  the  purchase  should 
be  actually  completed;  and  by  the  last  of  such  con- 
ditions it  was  stipulated,  that  if  any  mistake  were  made 
in  the  description  of  the  premises,  or  any  other  error 
whatever  should  appear  in  the  particulars  of  the  estate, 
such  mistake  or  error  should  not  vitiate  or  annul  the 
sale,  but  a  compensation  or  equivalent  should  be  given 
or  taken,  as  the  case  might  require^  such  compensation 
or  equivalent  to  be  settled  by  two  referees,  or  their 
umpire ;  each  party,  within  10  days  after  the  discovery 
of  the  error  by  either  party,  and  notice  thereof  given  to 
the  other  party,  to  appoint  one  referee  by  writing ;  and 
Vol.  III.  o  o 
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1838.       in  case  either  party  should  neglect  or  refuse  to  nominate 
^  a  referee  within  the  time  appointecL  the  referee  of  the 

Ex  parte  i  .   .  , 

CuTTs.  other  party  alone  might  make  a  final  and  binding 
In  the^ matter  decision;    and  if  two   referees  were  appointed    they 

GoBfv,  should  nominate  an  umpire  before  they  entered 
upon  business ;  and  the  decision  of  such  referees  or 
umpire  (as  the  case  might  be)  should  be  final  and 
binding. 

Mr.  John  Cutis  of  Witham  in  the  county  of  Essex, 
solicitor,  was  the  highest  bidder  for  and  declared  the 
purchaser  of  the  manor  for  3,600/. ;  and  he  thereupon 
paid  the  sum  of  5402.  to  the  auctioneer  by  way  of 
deposit,  and  signed  an  agreement  annexed  to  one  of 
the  said  printed  particulars  of  sale,  and  referring 
thereto,  and  which  memorandum  was  in  the  words  and 
figures  or  to  the  purport  and  efiect  following;  (that  is 
to  say,)  "  Memorandtmi. — I  hereby  acknowledge  to  have 
purchased  the  manor  of  Chertsey  Bermond,  as  described 
in  the  annexed  particular,  at  the  sum  of  8,6002.,  and 
having  paid  the  sum  of  5402.  as  a  deposit  and  in  part 
pa}rment  thereof,  I  further  agree  to  pay  the  remin- 
der of  the  said  purchase  money,  and  complete  my  con^ 
tract  according  to  the  conditions  of  sale;  and  I  bind 
my  heirs,  executors,  administrators,  and  assigns  to  a 
strict  fulfilment  of  the  same.  As  witness  my  hand  this 
18th  day  of  September  1834.** 

Soon  after  the  sale  an  abstract  of  the  tide  to  the 
manor  was  delivered  to  John  Cutts,  who  took  various 
objections  thereto,  which  the  solicitors  of  the  assignees, 
as  the  vendors,  answered,  but  with  which  answers  John 
Cutis  was  dissatisfied ;  and  many  communications  and 
much  correspondence  and  discussion  took  place  be* 
tween  John  Cvtis  and  the  solicitors  of  the  vendors  rela^ 
tive  to  such  objections,  and  divers  conferences  were 
from  time  to  time  had  between  him  and  his  counsel 
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and  the  counsel  and  solicitors  of  the  vendors  on  the        ^838. 
subject  of  such  objections,  but  without  producing  any         — 

.  «  ,  Ex  parte 

satisractory  result  Cutts. 

A  petition  was  lately  presented  to  the  Court  of  Re*  ^^  '*'®  matter 
view  in  the  matter  of  the  bankruptcy  by  Thomas  Brettell  jGobgn. 
(who  has  survived  Joseph  Plaits)  and  the  said  Edward 
JEdwardsy  John  Sowerby,  Lewis  Cubittj  and  Jvlius  Ander^ 
soHy  stating,  among  other  things,  the  facts  herein-before 
stated,  and  alleging  tliat  a  good  title  to  the  said  manor 
and  premises  had  been  long  since  made  and  exhibited 
to  John  CuttSf  except  only  that  so  far  as  the  actual  par* 
ticulars  of  the  two  kinds  of  copyhold  properties  holden 
of  the  manor  may  in  number  and  extent  or  value  fall 
short  of  the  representations  of  the  said  particular  of  sale^ 
and  a  ground  for  compensation  thereby  arise ;  that  the 
last-named  petitioners  were  and  had  been  ready  and 
willing  that  a  proper  compensation  by  way  of  abate* 
ment  or  deduction  from  or  out  of  the  said  purchase 
money  should  be  made  to  John  CvUsy  as  provided  by 
the  conditions  of  sale ;  and  thereby  praying  that  John 
Cutis  might  be  ordered  specifically  to  perform  the  said 
contract  of  purchase  entered  into  by  him,  and  to  pay 
to  the  petitioners,  or  to  such  of  them  as  under  the 
order  of  the  25th  of  July  1834,  or  the  directions  given 
in  pursuance  tliereof,  were  or  might  be  entitled  to 
receive  the  same,  the  sum  of  3,0602.  (balance  of  the 
purchase  money  of  3,600^) ;  with  interest  thereon  from 
the  said  iSth  of  October  1834  after  the  rate  of  52.  per 
cent,  per  annum,  subject  to  the  deduction  or  allowance 
of  such  (if  any)  compensation  or  abatement  as  in  the 
judgment  of  the  Court  John  Cutis  might  be  justly  en- 
titled to,  the  petitioners  offering,  on  such  payment 
being  so  made,  to  account  to  John  Cutts  for  the  profits 
of  the  manor  accrued  and  received  by  them  since  the 
.18th  of  October  1834,  and  to  convey  the  manor  unto 

o  o  2 
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1888*       John  Cutti^  or  as  he  might  direct,  and  otherwise  gene^ 
""~"        rally  to  perform  the  contract,  so  &r  as  the  same  re- 
CcTTTs.       mained  on  their  part  to  be  performed;  and  that  if 
In  the  matter  necessary  it  might  be  referred  to  the  proper  officer  of 
CloREiv.       the  said  Court  to  ascertain  and  state  whether  the  peti- 
tioners could  make  a  good  title  to  the  manor,  and  whe- 
ther John  Cutis  was  entitled  to  any  compensation  by 
way  of  abatement  or  deduction  from  or  out  of  his  pur- 
chase money,  and  on  what  ground  or  grounds ;  and  if 
so  entitled,  then  to  ascertain  and  fix  what  ought  to  be 
the  amount  of  such  compensation  or  abatement ;  and 
that  all  necessary  and  proper  directions  might  be  given 
for  the  purposes  aforesaid ;  and  that  John  Cutis  might  be 
ordered  to  pay  to  the  petitioners  their  costs  of  the  same 
petition  and  incident  thereto  and  consequent  thereon. 

The  last-mentioned  petition  came  on  to  be  heard  on 
the  dOth  of  January  1838  in  the  Court  of  Review,  when, 
after  hearing  counsel  for  the  petitioners  and  John  Cutis, 
and  the  petition  and  affidavits  filed  in  support  of  and  in 
opposition  thereto,  it  was  by  the  Court  ordered,  that  it 
should  be  referred  to  Francis  Gregg  Esquire^  an  officer 
of  the  Courts  to  ascertain  and  state  whether  the  peti- 
tioners could  make  a  good  title  to  the  manor,  and  if 
he  should  find  that  the  petitioners  could  make  a  good 
title,  then  that  he  should  state  to  the  Court  when  it  was 
first  shown  that  such  good  title  could  be  made^  and 
whether  John  Cutis  is  entitled  to  any  compensation  by 
way  of  abatement  or  deduction  fix>m  or  out  of  the  pur« 
chase  money,  and  on  what  ground  or  grounds,  r^ard 
being  had  to  the  conditions  of  sale;  and  that  if  he 
should  find  that  John  Cutis  was  so  entitled,  then  that 
he  should  ascertain  and  fix  what  ought  to  be  the  amount 
of  such  compensation  or  abatement ;  and  that  for  better 
making  the  said  inquiries  all  necessary  and  proper  par- 
ties should  be  examined  before  the  said  Fromeis  Gregg, 
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upon  interrogatories  or  otherwise,  touching  the  matters        1838. 

in  question,  as  he  should  think  fit,  and  should  severally         

produce  before  him,  upon  oath,  all  books,  papers,  and       Cutts. 
writings  in  their  custody  or  power  relating  thereto^  as  ^"  ^^  matter 
he  should  direct ;  and  the  Court  reserved  the  conside-       Qobe»^ 
ration  of  all  further  directions  on  the  matters  of  the  same 
petition,  and  also  the  costs  of  all  parties  of  and  occa- 
sioned thereby,  until  after  the  said  Firands  Gregg  should 
have  made  his  certificate;  and  the  parties  were  to  be  at 
liberty  to  apply  to  the  same  court  as  they  should  be 
advised. 

Upon  the  hearing  of  the  petition  the  counsel  oiJohn, 
Cutis  objected  to  the  jurisdiction  of  the  Court  of  Review, . 
and  insisted  that  even  if  the  Court  had  jurisdiction  the 
directions  of  the  same  order  were  contrary  to  law. 

The  question  is,  whether  the  said  Court  of  Review 
had  power  to  make  the  said  order  of  the  30th  day  of 
January  last. 

WtBiam  Lee  for  the  appellant  John  CuUg^ 

James  Bacon  for  the  petitioners  respondents. 

Sir  Charles  WethereU  and  Mr.  Lee  for  the  ap- 
pellant :  — 

After  a  careful  examination  of  the  reasons  which 
have  been  assigned  in  support  of  the  order  of  the  Court 
of  Review,  we  confidently  submit  to  your  Lordship  that 
it  cannot  be  supported. 

And  first,  the  Covrt  has  not  the  power  by  statute. 

The  power  and  jurisdiction  of  the  Court  of  Review 
are  conferred  and  bounded  by  the  1  &  2  W.  4.  c.  56. 
s.  2.  (a),  which  transfers  to  the  Court  all  the  power, 

(a)  **  That  the  said  judges  or  shall  always  sit  in  public,  save 
any  three  of  them  shall  and  may  and  except  as  may  be  otherwise 
form  a  Coart  of  Review,  which    directed  by  this  act,  or  by  t  e 

cod 
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1838.  jurisdiction,  and  authority  formerly  possessed  by  the 
"^""  Lord  Chancellor  sitting  in  bankruptcy.  The  question 
CuTTs.  therefore  is,  whether  the  Lord  Chancellor  sitting  in 
Iq  the  matter  ijankruptcy  had  jurisdiction  to  make  such  an  order  as 
GoBEN«  that  against  which  we  now  appeal.  The  power  of  the 
Lord  Chancellor  in  bankruptcy,  is  derived  from  the 
34  &  35  Hen.  a  c.  4.  and  13  Eliz.  c.  7^  which  statutes 
were  passed  to  aid  the  rising  commerce  of  the  country,  (a) 
By  the  34  &  35  Henry  8.  c.  4.  it  was  enacted,  that  the 
Xiord  Chancellor  or  Lord  Keeper,  and  several  officers  of 
state^  and  other  persons,  should  have  power  and  autho- 
rity over  the  persons  and  property  of  bankrupts,  and 
cause  sale  to  be  made  for  satisfaction  of  their  creditors. 
The  next  act,  the  13  Eliz.  c  7.,  made  a  new  provision, 
under  which  the  Lord  Chancellor  or  Lord  Keeper  was 
to  appoint  commissioners  who  were  to  have  certain 
powers  over  bankrupts  and  their  property.  Where,  we 
ask,  is  it  to  be  found  in  these  statutes  that  the  Lord 
Chancellor  sitting  in  bankruptcy  was  to  preside  in  a 
new  Court  of  equity  ?  Can  it  be  supposed  that  the  legis- 
lature intended  to  erect  an  equitable  jurisdiction  as  to  a 


rules  and  regulations  to  be  made  wise  provided,  and  also  to  io- 

in  pursuance  hereof  and  shall  vesdgate,    examine,    hear,    and 

have  superintendence  and  con-  determine  all  such  other  matters 

troul  in  all  matters   of  bank-  within  the  jurisdiction  of  the 

ruptcy,  and  shall  also  have  power,  said  Court  of  Bankruptcy  as  are 

jurisdiction,    and    authority    to  by  this  act  or  may  be  by  the  said 

hear  and  determine,  order,  and  rules    and    regulations  assigned 

allow  all  such  matters  in  bank-  and  referred  to  the  said  Court  of 

ruptcy  a»   now    usually  are  or  Review." 

lawfully  may  be  brought,  by  peti-  (a)  See  the  A3  Eliz.  c.  12,  by 

tion  or    otherwise,   before    the  which  a  Court  was  erected  ibr 

Lord  Chancellor,  whether  such  the  trial  of  insurance  cases;  and 

matters  may  have  arisen  in  the  see  Mr.  Justice  Parkas  System  of 

said  Court  of  Bankruptcy  or  else-  the  Law  of  Marine  Insurances, 

where,  except  as  is  herein  other-  introduction,  40,  edit.  7th. 
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bankrupt's  estate  in  addition  to  the  Court  of  Chancery,        1838. 
at  a  time  long  before  the  jurisdiction  and  practice  of       — — 
that  Court  were  satisfactorily  defined  ?     It  is  an  un-       Cutts/ 
doubted  position  of  English  jurisprudence,  that  nothing  1"  *^®  matter 
but  an  act  of  parliament  or  prescription  can  confer  the       Gorek. 
powers  of  a  Court  of  equity.     The  Crown  cannot  create 
such  a  Court  by  letters  patent,  4  Inst.  78;  3d  Resol.  in 
the  Earl  of  Derby's  case ;  12  Reports,  114.    It  is  clear 
therefore  that  the  Chancellor  in  bankruptcy  had  no  right 
to  exercise  the  powers  of  a  Court  of  equity. 

2dly.  The  Court  has  not  the  power  by  usage  or  authority. 

The  1  &  2  W.  4^  c  56.  s.  2.  gives  the  Court  of  Re- 
view all  the  powers  which  **  now  usually  are  or  lawfully 
may  be  exercised  by  the  Lord  Chancellor.'*  That  the 
word  usually  cannot  be  construed  to  mean  wfdawfuUy  it 
is  scarcely  necessary  to  contend;  but,  as  the  word  is 
in  the  statute,  it  is  important  to  inquire  whether  any 
such  power  as  now  contended  for  was  ^'  usually  ^  or 
ever,  whedier  rightfiiUy  or  wrongfiilly,  exercised  by  any 
ChanceUor?  to  which  the  answer  is  easy:-— there  is 
not  any  instance  of  such  power  having  been  exercised. 
Who  will  contend  that  any  vestige  can  be  traced  of  an 
order  by  any  Chancellor,  in  his  ministerial  capacity 
in  respect  of  the  bankrupt  laws,  for  the  specific  per-> 
formance  of  a  contract,  where  the  purchaser  contended 
that  the  assignees  had  not  a  good  title.  The  design  of 
the  34  &  35  Hen.  8.  c.  4.  and  13  Eliz.  c  7.  was,  that 
arrangements  should  be  made  for  the  benefit  of  persons 
having  claims  against  insolvent  traders ;  and  the  propo- 
sition that  the  Chancellor  or  Keeper  of  the  Great  Seal, 
sitting  in  bankruptcy,  had  a  jurisdiction  over  persons 
not  claiming  the  benefit  of  these  statutes^  cannot  be 
supported  without  disregarding  the  opinions  which 
prevailed  from  the  period  when  these  statutes  were 
enacted,  down  to  the  time  when  the  Court  of  Review 

o  o  4 
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1838.       was  established     So  &r  from  such  jurisdiction  having 

ever  been  assumed  by  any  ChanceUor,  every  Chancellor 

CuTTs.       has  cautiously  avoided  exercising  it. 
In  the  matter      gy  ^^  5  (jea  2.  c  30.  s.  26.  the  commissioners  1^ 

GoBBN.  pointed  by  the  Chancellor  were  to  assign  the  bankruptfs 
estate  to  persons  to  be  chosen  by  the  creditors*  The 
jurisdiction  in  bankruptcy  affected,  Ist,  the  commis- 
sioners who  were  appointed  by  the  Chancellor;  2dly, 
the  bankrupt  against  whom  the  proceeding  was  directed; 
ddly,  the  assignees  who  were  to  manage  the  estate ;  and, . 
4thly,  the  creditors  who  claimed  the  benefit  of  the  com- 
mission. The  most  eminent  Chancellors  have  confined 
their  orders  accordingly,  for  which  there  existed  this 
powerful  reason,  —  that  there  was  not  any  right  of 
appeal  against  an  order  in  bankruptcy.  That  consi- 
deration induced  Lord  Hcardwickej  and  the  Chancellors 
who  succeeded  him,  to  decline  deciding  doubtful  or 
difBcult  points,  even  in  cases  which  were  clearly  within 
the  jurisdiction  in  bankruptcy,  and  to  refer  them  to 
Courts  from  which  there  was  an  appeal  to  the  House  of 
Lords. 

In  Bromley  v.  Goodere  (a)  the  question  was,  whether 
creditors  under  a  commission  were  entitled  to  int^-est 
upon  their  debts,  there  being  more  than  sufficient  to 
pay  them  20&  in  the  pound;  a  matter  evidently  within, 
the  jurisdiction  in  bankruptcy;  yet  Lord  Hardumke 
stud,  ^  It  came  before  me  originally  upon  petition,  and 
even  then  my  first  apprehension  was,  that  it  would  bear 
no  great  doubt;  but  as  it  was  insisted  there  was  no  just 
foundation  for  the  demand,  and  that  if  I  determined  it 
that  way,  my  determination  would  have  been  subject  to 
no  appeal,  I  chose  to  have  it  come  before  me  by  way 


(a)  Bromley  v.  Goodere,  1  Alh  75. 
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of  bill/'  The  same  judge  says  (a)»  with  reference  to  a  I8S8. 
question  between  two  assignees,  "  This  I  cannot  pro-  _^  ' 
perly  determine  now;  for  all  the  Court  can  do  in  a  Cutts. 
summary  way,  under  a  commission  of  bankruptcy,  is  in  ^°  the  ^matter 
transactions  between  the  creditors  and  assignees;  but  Go&en, 
it  cannot^  upon  petition,  adjust  any  demands  that  one 
assignee  may  set  up  against  another  concerning  a  pri-* 
vate  contract  between  themselves,  independent  of  the 
rest  of  the  creditors.''  In  ex  pcaie  Bennett  (b)  the  soli- 
citor to  the  commission  had  effected  the  purchase,  on 
behalf  of  a  stranger  to  the  commission,  of  part  of  the 
bankrupt's  estate;  and,  on  a  petition  to  set  aside  the 
sale^  the  real  purchaser.  General  Harrisj  submitted  to 
the  jurisdiction.  Still  Lord  Eldon  hesitated  much,  say- 
ing, <^  The  question  upon  this  petition  is,  whether  the 
sale  to  General  Harris  ought  to  be  declared  void  ?  It 
is  clear,  this  not  being  a  purchase  by  a  person  whose 
conduct  under  the  commission  falls  to  be  controlled  in 
bankruptcy,  the  proceeding  ought  to  be  by  bill.  The 
parties  suggest,  that  they  are  willing  to  be  bound  by 
the  judgment  in  bankruptcy;  but  I  doubt  whether  I 
ought  to  accept  the  offer ;  the  case  involving  consider- 
ations of  great  nicety  and  great  importance."  The 
cases  in  bankruptcy  upon  short  bills  shew,  that,  in  the 
opinion  of  Lord  Eldouy  the  Chancellor  had  not  power 
to  make  such  an  order  as  the  Court  of  Review  has  pro- 
nounced in  this  case*  In  ex  parte  Bowtan  (c)  Lord 
BMan  was  about  to  dismiss  the  petition  for  want  of 
jurisdiction;  and  though  he  ultimately  made  an  order, 
yet  he  did  so  relying  upon  the  submission  of  the 
parties.    The  same  point  was  again  considered  by  Lord 

(a)  1  Alk.  87.  (b)  Ex  parte  Bermelif  10  Ves.  3SU 

(c)  Ejp  parte  Rawton,  17  Ves,  426.  S.  C.  1  Rose^  15. 
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'18S8*        Eldon  in  ex  parte  Pease  (a),  and  from  the  care  which 

Lord  Eldan  took  to  found  his  jadgment  upon  special 

CuTTs.       circumstances,  it  is  clear  he  did  not  consider  that  he 

In  the  matter  y^^^  g^^jj  ^  jurisdiction  as  that  for  whidi  the  respon- 

GoRRv*  dents  must  contend  In  accordance  with  principles 
thus  established.  Lord  Eldan  was  of  opinion  that  the 
estate  of  a  deceased  assignee  could  not  be  charged  by 
an  order  in  bankruptcy  (b) ;  and  the  Court  of  Review 
refused  to  direct  an  account  against  the  personal  rq>re- 
sentative  of  an  assignee;  ex  parte  Crowe,  (c) 

In  ex  parte  Holder  {d)  it  was  most  properly  held 
that  the  Court  of  Review  had  no  jurisdiction  to  set 
aside  a  purchase  made  by  a  stranger  to  the  commission, 
who  obtained  an  assignment  of  creditors  proo&,  and 
therewith  purchased  part  of  the  bankrupt's  estates  from 
the  assignees,  (e) 

The  first  order  in  bankruptcy  for  specific  perform- 
ance  by  a  purchaser  was  made  by  Sir  John  Leach^  in  ex 
parte  Gould  (f)^  upon  the  petition  of  a  mortgagee;  the 
sale  having  been  made  under  Lord  LoughborougK^  order. 
But  in  considering  the  weight  due  to  this  case  it  must 
be  noted,  1st,  that  it  was  an  ex  parte  application,  —  the 
purchaser  did  not  appear;  2dly,  the  Court  made  the 
order  for  payment  of  the  purchase  money  without 
directing  any  inquiry  as  to  the  tide,  which  is  contrary 


(a)  Ex  parte  Pease^  19  Vet,  (d)  Ex  parte  Holder,  1  Mont. 
25.   S.  C.  1  Rose,  252.    And  see  4f  4y^*  ^'®- 

ex  parte  Hippins,  2  Gl,  §r  J.  93,  (e)  See  ex  parte  WUmtkunt^ 

ond  ex  parte  Fector,  Buck^  428.  1  GL  S^  J.  4,  and  244;  ex  parte 

(b)  Ex  parte  Wackerbeth,  2  Gl.  Alison,  IGL^J.210;  ex  parte 
iJ.  1 56,  JSotcherley,  2  GL  4*  J-  367 ;  and  ex 

(c)  Ex  parte  Crowe,  Mont,  tj*  parte  Lucas,  1  Mont.  ^  Ayr.  405. 
Mae.  281;  and  see  ex  parte  {f)  Ex  parte  Gould,  \Gi.Sf  J. 
Kirk,  Buck,  47S.  231, 
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to  the  practice  of  the  Court  of  Chancery,  (a)     Of  this        1838. 
order  in  ex  parte  Oould  (J),  thus  inconsistent  with  the        — — 
principles  and  practice  of  the  Court  of  Chancery,  and        Cutts. 
which  has  led  to  a  series  of  errors,  we  might  say,  as  ^"  *^®  matter 
was  said  of  another  decision,  <^  It  ought  to  have  been        Goben. 
forgotten  the  instant  it  was  pronounced."  (c)     Except 
in  ex  parte  Chuld  (5),  no  such  order  was  ever  made  or 
even  asked  for;  but  even  if  it  had  been  made  with  deli- 
beration after  argument,  how  could  it  have  been  carried 
into  effect  under  the  jurisdiction  in  bankruptcy?    The 
utter  inability  of  the  Lord  Chancellor,  with  all  the  ma* 
chinery  of  his  Court,  and  the  assistance  of  his  masters, 
to  get  in  a  term  of  years  by  order,  without  a  bill  and 
decree,  is  a  sufficient  argument  against  the  jurisdiction* 
claimed  by  the  Court  of  Review.    In  ex  parte  Gould  (b) 
there  is  a  reference  to  ex  parte  Partington  (rf),  in  which 
it  appears  that  Lord  Mannjers  thought  that  the  biddings- 
upon  sales  of  a  bankrupt's  property  before  commis- 
sioners of  bankrupt  might  be  opened,  as  in  the  case  of 
a  sale  under  a  decree  in  a  Court  of  Equity;  with  respect 
to  that  case,  it  is  sufficient  to  say,  in  the  words  of  Sir* 
Edward  Suffden  (e),  **  This  never  has  been  done,  nor  is 
there  any  reason  to  apprehend  that  so  mischievous  an 


(a)  A  motion  was  made  before 
Lord  Erskine,  that  the  purchase 
money  should  be  paid  in  by  the 
purchaser.  The  purchaser  did 
not  appear.  After  consulting  the 
registrar,  who  had  searched  for 
precedents,  and  expressing  his 
unwillingness  to  do  any  thing  to 
prejudice  sales  by  the  Court,  the 
Chancellor  refused  the  motion, 
but  ordered  the  title  to  be  re- 
ferred to  the  master ;  and  then, 


he  said,  if  a  good  title  could  be 
made,  he  would  compel  pay- 
ment  of  the  money  according  to 
the  usual  practice.  Anon.  Ch. 
22d  July  1806,  MS.,  cited  Sugd^ 
V.  and  P.  54,  8th  edit. 

(A)  Ejc  parte  Gouldy  1  GL  ^  J. 
251. 

(c)  17  Ves.  277. 

{d)  Ex  parte  Partingtoriy  I  Ball 
Sf  Beat.  209. 

(c)  Vend.  &  Pur.  59,  8th  edit* 
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1838.       extension  of  the  rule  ever  will  take  place."  (a)    The 

only  other  case  which  can  be  mentioned  in  support  of 

CuTTs.  ^^  order  is  ex  parte  SideboAam  {b)y  which  came  on 
In  the  matter  upon  appeal  before  Lords  Commissioners  ShadweU  and 
GoAEN.  Baaanquetf  and  is  reported  under  the  name  of  ex  parte 
Barrvngton  (c),  when  the  decision  of  the  Court  of 
Review  was»  upon  the  authority  of  ex  parte  Gould  (cQ, 
confirmed,  and  the  Lords  Commissioners  carried  the 
case,  in  point  of  decision,  further  than  the  Court  of 
Review^  as  Lord  Conmiissioner  ShadweU  certainly  did 
lay  down  a  general  proposition,  that  the  Court  of  Re- 
view had  power  to  compel  specific  performance,  (e) 
It  is  not  necessary  to  trouble  the  Court  with  a  parti- 
cular examination  of  this  case;  it  is  sufficient  to  say 
that  it  is  not  any  authority  in  the  case  now  before  the 
Court,  as  the  party  had  waived  all  objection  to  title; 
a  very  untenable  ground  for  the  order,  but  which  it  is 
not  necessary  now  to  attack,  because  in  the  present 
case  the  purchaser  has  resisted  ab  inUio. 

In  ex  parte  Sidebotham  (e)  Sir  John  Cross  says : — 
^  The  question  of  jurisdiction  is  without  difficult ; 
this  being  a  Court  of  law  and  equity,  having  jurisdic- 
tion in  all  matters  of  bankruptcy*  Lord  Eldon  says  (/*), 
^  I  am  convinced  that  it  was  the  intention  of  the  legis- 
lature, in  giving  jurisdiction  to  the  Cliancellor  in  bank- 
ruptcy, to  give  him  power  to  use,  in  bankruptcy,  the 
authority  used  in  cases  in  chancery,  where  no  specific 
authority  is  given  by  the  statutes.  In  this  Lord  Hard-- 
wicke  supports  me.' "     But  upon  reference  to  the  case 

(a)  See  cjp  parte  HutchmsoHf  (d)  E* parte  G<mld,  1  GL^J. 

S  Moni.  4f  Ayr.  7S7.  931. 

ib)  Ex  parte  Sidebotkamyl  Mont.  (e)  Ex  parte  Sidekotkam,  I 

Sf  Ayr,  65$.  Mont,  S^  Ayr.  661. 

(c)    Ex  parte  Barrmgton,  9  (f  )ltt  ex  parte  Bradley,  iRote, 

Moni.  4*  ^yT'  S45.  209. 
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mentioned  by  his  Honour,  it  is  plain  that  the  learned  1838. 
judge  has  mistaken  the  purport  of  Lord  Eldon^s  expres- 
sion.  By  the  context  it  appears  that  Lord  Eldon  meant  Cutts. 
to  say,  not  that  he  could  make  in  bankruptcy  such  ^"  the^matter 
orders  as  he  could  pronounce  in  chancery,  but  that  he  Goren* 
had  the  same  power  of  compelling  obedience  to  his 
orders,  properly  made,  in  bankruptcy,  as  he  had  of 
enforcing  orders  made  in  chancery ;  and  that  opinion 
he  had  before  acted  upon  in  ex  parte  Lund  {a) ;  and  in 
the  anonymous  case  reported  in  14  Veseyf  449,  Lord 
Eldon  observed,  that  it  was  frequently  necessary  for 
the  Chancellor,  sitting  in  bankruptcy,  to  call  in  aid  his 
general  jurisdiction  {b);  and  how  can  that,  and  the 
discussion  upon  which  his  Lordship  entered,  in  the 
cases  relating  to  short  bills,  be  made  consistent  with 
such  an  opinion  as  Sir  John  Cross  thinks  is  to  be  col- 
lected from  ex  parte  Bradley  (c)  ?  The  order  in  ex 
parte  Green  (d)  depends  upon  peculiar  circumstances, 
and  is  not  an  authority  which  can  be  applied  to  this 
case.  Such  are  the  authorities  relied  upon  in  sup- 
port of  this  jurisdiction ;  and  even  if  they  were  much 
stronger,  how  can  they  sanction  the  exercise  of  a 
jurisdiction  not  conferred  by  the  statutes. 

If  the  Lord  Chancellor  should  be  made  a  commis- 
sioner for  any  purpose,  under  an  act  of  parliament^ 
could  the  mere  fact  of  his  being  the  head  of  a  Court  of 
Equity  confer  upon  him  any  authority  beyond  that  so 
given  by  statute  {e)  ?  We  would  ask  of  the  members 
at  the  bar  who  are  present  if  any  one  of  them  can 


(fl)  Ex  parte  Lund,   6  Vea.  (rf)  Ex  parte  Greeny  1  Atk. 

782.  802. 

(6)  See  Twogood  v.  Swanston,  W  Ex  parte  Cowan,  S  Bam. 

6  Fes.  485.  4"  -^«  1«^« 

(c)  Ex  parte  Bradley,  1  Rote, 
5K)5. 
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1838*       say  that  he  ever  heard  or  thought  of  such  an  order. 

^"""        before  the  case  of  ex  parte  Gould.     If  the  jurisdictioa 

CuTTs.        ^d  exist  there  must  be  precedents,  and  it  cannot  be 
In  the  matter  supposed  that  the  remedy  by  petition,  instead  of  a  bill 

GoBBN.  in  equity,  would  have  been  neglected  by  the  bar  and 
the  Court,  if  that  course  could  have  been  taken  con-* 
sistendy  with  the  law.  Lord  Loughborough^  whose 
general  order  has  been  referred  to,  is  known  to  have 
been  favourable  to,  and  indeed  his  Lordship  introduced, 
a  practice  which  had  the  effect  of  saving  time  and  ex- 
pense in  suits  for  specific  performance,  (a)  To  the  fur- 
therance of  that  object  the  substitution  of  a  petition  in 
bankruptcy  for  a  bill  in  equity  would  have  greatly  con- 
tributed if  the  law  would  have  allowed  such  a  course. 

It  was  contended  in  the  Court  of  Review  that  Lord 
LoughborovgKs  general  order,  Dec  1794,  proves  that 
this  case  is  witliin  the  jurisdiction  of  the  Court  of 
Review ;  but  that  is  clearly  erroneous.  Soon  after  the 
promulgation  of  that  order,  an  attempt  was  made  to 
extend  the  jurisdiction  of  the  Chancellor  in  bankruptcy, 
and  to  obtain  an  order  against  a  second  mortgagee 
who  would  not  concur  in  a  sale ;  and  Lord  Loughborough 
decided,  contrary  to  his  first  impression,  that  he  could 
not  affect  the  second  mortgagee  (h).  This  order  oC 
Lord  Loughborovgh  is  to  be  regarded  as  a  direction  in 
cases  of  submission  by  the  mortgagee.  And  ex  parte 
Poole  (c)  proves  that  the  Court  cannot  order  a  sale 
against  an  unwilling  mortgagee ;  and  if  an  order  for 
sale  cannot  be  made  against  an  individual  who  does 
not  claim  under  the  commission,  how  can  a  general 
direction  have  effect  against  all  the  subjects  of  the  realm 

(a)  See  Mou  v.  Matthews,        (b)  Ex  parte  Jackson,  5  Fin. 

5   Vet.  279;    Wright    v.   Bond,  357. 

11  Ves.  59,  278,    17  Vet.  378,        (c)  Sec  cjp  parte  Poole,  1  Vet. 

I  Sugd.  Ven.  4-  Pur.  222.  jun.  160. 
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tvho  may  become  purchasers,  and  are  strangers  to  the        1833. 
fiat.  I 

3.  It  is  not  mpported  by  the  submission  of  the  party.  Cutts. 

It  is  also  said  that  the  purchaser,  by  entering  into  ^^  ^®  matter 
the  contract,  has  submitted  to  the  jurisdiction  of  the  Goren. 
Court.  The  answer  to  which  is,  that  if  according  to 
the  constitution  of  the  Court  it  has  not  jurisdiction,  the 
submission  of  the  purchaser,  which  is  only  to  the  Court 
as  &r  as  it  has  power,  cannot  enable  it  to  adjudicate 
upon  the  matter  in  dispute,  which  by  the  law  is  not 
within  its  cognizance. 

It  was  urged  in  the  Court  below,  that  the  sale  was 
made  by  order  of  that  Court,  which  therefore  the  Court 
might  enforce,  as  the  Court  of  Chancery  would  a  sale 
imder  its  decree.  But  we  submit,  both  upon  authority 
and  principle,  that  this  is  erroneous.  One  of  the 
strongest  instances  of  the  power  of  equity  is  in  dcr 
creeing  specific  performance  of  a  contract;  and  we 
ask  how  and  when  did  the  Chancellor,  sitting  in  bankr 
ruptcy,  acquire  power  so  to  decree  ?  The  doctrine  of 
specific  performance  is  peculiar  to  a  Court  of  Equity, 
and  is  subject  to  many  principles  and  rules  which  cai| 
have  efiect  only  in  such  a  Court.  The  luminous  expo* 
sition  of  the  law  and  practice  of  Courts  of  Equity  with 
respect  to  specific  performance,  given  by  Lord  Eldon  in 
Jenkins  v.  HiUs  (a),  proves  how  unfit  the  Court  of 
Review  is  for  the  administration  of  that  law. 

In  sales  under  decrees,  the  transaction  is  before  th^ 
master,  who  reports  to  the  Court  as  to  the  purchaser, 
and  that  report  is  confirmed  by  the  Court,  and  the  con- 
tract is  not  complete  before  the  confirmation  (ft),  after 

(a)  Jenkint  ▼•  Hmet^  6   Ves,  1 1   Vet.  SB9 ;    Twiss  v.  VipM^ 
646.  15  Vet^  518;  Lansdoume  ▼.  El- 

(b)  Ailomey  General  v.  Day,  deiion^  14  Fe#.  512 ;    Amtm  Y. 
1   Ve8.  see.    127;    Anonymous,  TwogoodflJ.SjfW.^l. 

6  Vea.   312;    ex   parte  Mmer^ 
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1838.  which  the  Court  will  act  against  the  purchasei^s  repre^ 
sentatives.  The  sale  is  considered  as  a  judicial  trans« 
CuTTs.  action,  and  is  not  within  the  statute  of  frauds ;  Attorney 
In  the  matter  Qgneral  v.  Day.  (a)  In  this  case^  the  agreement  was 
GoREN.  made  between  the  parties,  without  reference  to  the 
Court.  It  was  clearly  subject  to  the  statute  of  frauds, 
and  could  not  have  been  enforced  against  the  pur- 
chaser's representatives  by  the  Court  of  Review.  Upon 
this  part  of  the  case  it  is  of  the  greatest  importance  to 
keep  in  mind  the  limited  right  of  appeal.  Every  ques- 
tion of  fiu^t  that  can  arise  upon  the  title  to  pn^rty 
may,  if  this  order  be  valid,  be  brought  before  the  Court 
of  Review,  and  determined  without  the  power  of  appeal 
to  the  House  of  Lords ;  and  thus  there  may  exist  eaa^ 
flicting  decisions  in  different  Courts,  and  a  decision 
may  be  obtained  in  the  Court  of  Review  contrary  to 
the  judgment  of  the  highest  tribunal  in  the  land;  a 
consideration  which  no  doubt  led  to  the  practice  which 
constantly  prevailed  before  the  case  of  ex  parte  Gould  (6), 
and  must  be  considered  as  proving  the  law.  The  au- 
thority of  Lord  Thurlow  must  be  fatal  to  the  jurisdiction 
assumed  by  the  Court  of  Review ;  his  Lordship  says  (c), 
^<  A  sale  under  an  order  in  bankruptcy,  at  the  instance 
of  a  mortgagee,  is  not  like  a  sale  before  the  Master  in 
the  Court  of  Chancery.*' 

Besides  these,  as  it  is  conceived,  unanswerable  rea* 
sons,  it  is  submitted  that  the  order  is  bad,  upon  other 
considerations. 

We  object  to  the  reference  to  the  deputy  registrar. 
Sir  George  Bose^  in  ex  parte  Sidebotham  {d)  said: — 
**  There  is  no  difBculty,  on  account  of  the  absence  of 


(a)  Attorney  General  v.  Day^        (c)  Ex  parte  Comau^  1  Fes. 
1  Vet.  ten.  137.  jun.  112. 

(5)  Ex  parteGoM,  I  Gl.SfJ.       (d)   Ex  parte  SideMham,  I 
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proper  machinery  in  this  Court,  as  has  been  suggested;        1838. 
the  registrars  and  deputy  registrars  of  this  Court  being 
barristers,  and  equal  to  such  tasks.''    Now  we  contend        Cdtts. 
that  the  registrars  were  not  appointed  for  the  exercise       the  ^matter 
of  such  a  duty  as  the  Court  has  cast  upon  one  of  these      iGoblev. 
officers.     His  duty  is  to  take  notes  of  the  proceedings 
and  draw  up  the  orders  of  the  Court  (a) ;  and  the  suitor, 
the  bar,  and  the  public  have  a  right  to  complain  of  a 
reference    of  matters,  including  serious  and    difficult 
questions  of  law,  to  a  person,  of  whom,  as  he  had  no 
reason  to  expect  that  such  duties  could  be  imposed 
upon  him,  it  is  no  reproach  to  say  that  he  is  not  pre- 
pared for  the  performance  of  them. 

Another  objection  to  the  order  is,  that  the  question 
of  compensation  is  referred  to  the  same  officer.  Tliat 
matter,  if  the  Court  had  jurisdiction,  should  be  decided 
by  the  judges,  and  would  be  one  which  they  could 
not  delegate  to  their  officer;  the  quantum  or  limit 
might  be  a  subject  of  calculation  or  inquiry  by  the 
officer,  but  the  right  must  be  declared  by  the  judgment 
of  the  Court. 

Lastly,  It  should  be  stated,  in  justice  to  the  purchaser, 
that  he  has  no  wish  to  evade  the  agreement  into  which 
he  entered.  Differences  have  arisen  as  to  his  rights 
under  that  agreement;  he  is  advised  that  the  Court  of 
Review  is  not  empowered  to  decide  upon  the  matters 
in  dispute,  and  he  does  not  act  contrary  to  his  engage- 
ment with  the  other  parties,  or  to  his  duty  as  a  subject 


(a)  In  the  Treatise  concerning  decrees,  publications,  orders,  and 

the  ofiice  of  the  Lord  Chancellor,  injunctions  issuing  out  of  the 

said  to  be  by  Lord  EUesmere^  Court.*'     See  as  to  references 

p.  39,  the  rq^istrar  is  described  as  in  bankruptcy  Lord  Hardmcke^t 

**  the  penner  and  keeper  of  the  judgment,  2  Vet,  sen.  388. 

Vol.  III.  p  p 
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1838.       of  the  country,  by  appealing  against  an  infringement  of 
•"""        the  law. 

Sx  parte 

CuTTs.  i^j,^  Wigram  and  Mr.  Evans  in  support  of  the  order : — 

In  the  matter  •^  ^         ^  ^     *  * 

of  The  question  in  this  case  is  a  dry  point  of  juris- 

GoRKN.  diction.  It  is  not  sought  ta  claim  for  the  Court  of 
Review  a  general  power  to  enforce  specific  performance 
in  all  cases;  all  the  respondents  ask  of  this  Court  is  to 
declare  that  the  decision  in  ex  parte  Barrinffton  (a)  was 
correct  to  this  extent,  that  plain  and  simple  cases 
may  exist  in  which  this  jurisdiction  can  be  exercised. 
By  the  terms  of  the  special  case  this  must  be  treated  as 
a  plain  case,  in  which  there  exists  no  difficulty  as  to 
title.  [Lord  Chancellor:  —  The  affidavit  accom- 
panying the  special  case  states  a  long  correspondence, 
leading  to  no  satisfactory  conclusion^  but  which  proves 
that  there  must  be  some  question  as  to  title.]  It  is 
submitted  that  it  only  proves  that  the  purchaser  is  dis- 
satisfied, which  he  may  be  without  ground.  Formerly 
it  was  common  for  the  Lord  Chancellor,  sitting  in 
bankruptcy,  to  order  points  of  difficulty  arising  out  of 
petitions  in  bankruptcy  to  be  brought  before  the  Court 
in  the  shape  of  a  bill ;  and  if  such  cases  of  difficulty 
arise  in  the  Court  of  Review,  the  same  course  might  be 
pursued,  if  expedient,  it  being  clear  that  the  Court  of 
Review  has  power  to  order  assignees  to  file  a  bill,  which 
proves  this  order  of  reference  correct,  as  the  Court 
cannot  blindly  order  a  bill  to  be  filed  without  previously 
taking  steps  to  ascertain  whether  or  not  there  is  a  pro- 
babili^  of  making  a  title.  [The  Lord  Chancellor: — 
But  this  order  directs  all  parties  to  be  examined  upon 
interrogatories,  and  reserves  the  question  of  costs.] 
That  is  the  formal  conclusion  of  the  order;  the  body  of 


(a)  Ex  parte  Barrington^  9  Moni^  Ayr,  845. 
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the  order  is  correct     When  the  examination  of  the  title        1838. 

is  complete  the  Court  will  decide  what  steps  to  take.        

But  in  so  simple  a  case  as  the  present,  to  hold  that  the        Cutts.^ 
Court  of  Review  has  not  jurisdiction,  would  be,  to  a  ^°  ^®  matter 
certain  extent,  to  abrogate  the  1  &  2  Will.  4.  c  56.  s.  2.,       Oorbn. 
which  gives  that  Court  power,  jurisdiction,  and  au- 
thority  to  hear  and  determine,  order  and  allow,  all 
such  matters  in  bankruptcy  as  usually  are  or  lawfully 
may  be  brought  by  petition  or  otherwise  before  the 
Lord  Chancdlor.    The  purchaser  has  brought  himself 
within  the  jurisdiction  of  the  Court,  by  bidding  for  an 
estate  sold  under  order  of  the  Court;  for  the  general 
order  of  Lord  LoughtHjroiughy  undier  which  the  estate  in 
question  was  sold,  acts  as  a  particular  order  in  each 
case.    Suppose  the  purchaser  had  actually  taken  pos- 
session of  the  estate,  and  exercised  acts  of  ownership^ 
but  refused  to  complete  his  purchase,  or  pay  the  pur- 
chase money,  can  he  be  permitted  to  hold  the  assignees 
at  arm's  length? 

But  the  question,  whether  or  not  the  Court  of  Review 
has  jurisdiction  to  make  the  order,  is  now  so  settled  that 
it  ought  not  to  be  allowed  to  be  controverted.  So  far 
back  as  1822  Sir  John  Leach  made  an  order,  mex parte 
Gould {a)y  thatapurchaser  of  an  estate. sold  under  an 
order  of  the  commissioners  should  forthwith  complete 
his  purchase;  and  so  little  doubt  did  Sir  John  Leach 
entertain  of  the  propriety  of  his  order  that  he  made  no 
observations  upon  the  point»  and  did  not  even  require 
that  the  purchaser  should  appear,  and  the  order 
was  made  ex  parte.  The  authority  of  that  case  has 
never  been  questioned  down  to  the  present  time,  except 
in  the  argument  of  counsel  in  ex  parte  Sidebotham  (i), 


(a)  Ex  parte  Gould,  1  Gi.  ^  J.  2.31. 

(b)  Ex  parte  Sidebotham,  1  Mont,  ^  Ayr.  655, 
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1838.        ^here  the  same  point  arose;  and  an  order  was  made^ 

upon  authority  of  ex  parte  Gould  (a),  which  was  con- 

'^Cu^  firmed  by  this  Court  on  appeal,  in  ex  parte  Barring. 
in  the  matter  ^^  ^jj^  decisions  which  have  been  followed  in  the  pre- 
GoBEN.  sent  case,  which  does  not  contain  any  special  &cts  to 
take  it  out  of  the  authori^  of  the  former  decisions. 
The  question  expressly  put  in  issue  by  the  special  case 
is,  whether  the  order  of  reference  made  to  Mr.  Gre^  is 
correct  or  not 

It  has  been  contended  that  consent  cannot  give  juris- 
diction ;  but  the  contrary  is  clearly  the  law.  (c)  It  is 
clear,  from  the  the  particulars  of  sale,  that  the  pur- 
chaser bought  with  full  notice  that  he  was  subjecting 
himself  to  the  jurisdiction  of  the  Court  of  Review. 
These  particulars  are  in  the  common  form  used  in 
sales  under  a  bankruptcy,  and  are  universally  under- 
stood. [Lord  Chancellor  :  —  I  have  looked  through 
the  contract,  and  the  conditions  of  sale,  and  find  nothing 
therein  to  differ  this  from  an  ordinary  sale  by  auction. 
The  particulars  of  sale  would  never  lead  a  purchaser  to 
infer  that  he  was  entering  into  a  contract  to  be  enforced 
by  the  Court  of  Review.  It  is  not  allied  that  there 
is  such  a  settled  practice  as  that  all  the  world  must 
know  it.  If  there  were  it  would  go  a  great  way  in 
support  of  the  arguments  of  the  respondents;  but  in 
that  case  the  world  must  be  wiser  than  I  am.  The  re- 
spondents want  either  a  special  condition  or  a  generally 
understood  practice.]  Then  the  question  is,  has  the  pur- 
chaser a  vested  interest  in  the  delay  of  the  Court  of 
Chancery  ?  Suppose  the  purchaser  to  have  written  to  the 


(a)  Ew  parte  Oould,  1  GL^J.  (c)  See  AUomey  General   v. 
331.  Lord  Hotham^  5  Ruu,  415;  Mitf. 

(b)  Ex     parte     Barrvigton,  PL  155,  edit.  1827;   ex  parte 
3  Moni.  4-  Ayr.  245.  Bennett,  10  Vet.  581. 
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ass^nee  accepting  the  tide,  the  property  to  have  been  1838. 
given  up  to  him,  and  he  to  have  committed  acts  of  waste ; 
and  then  suppose  a  petition  presented  to  the  Court  of  Cdtts. 
-Review  stating  these  facts,  and  praying  that  the  pur-  ^"  the^  matter 
chaser  might  perform  his  contract;  would  the  purchaser  Gorbk. 
be  permitted  to  say,  ^^  I  admit  all  these  facts,  but  I  have 
not  submitted  to  the  jurisdiction ;  it  is  not  at  present 
convenient  to  pay  the  money,  and  I  will  therefore  com- 
pel you  to  file  a  bill,  which  will  give  me  the  advantage 
of  the  delay  of  two  years  in  the  Court  of  Review"? 
Can  the  purchaser  be  allowed  to  refuse  to  pay  the 
money,  or  give  up  the  estates,  and  compel  the  assignees 
to  have  recourse  to  the  comparatively  tedious  and  ex- 
pensive course  of  filing  a  bill  in  equity,  and  thus,  by 
taking  advantage  of  the  delay,  incident  to  proceedings 
in  Chancery,  put  a  total  stop  to  the  administration  to  so 
much  of  the  bankrupt's  estate?  This  would  defeat  the 
whole  design  of  the  1  &  2  W.  4.  c.  56.  which  is  to  ensure 
the  speedy  and  cheap  distribution  of  the  bankrupt's 
estates,  as  the  preamble  of  that  act  expressly  declares. 
Ex  parte  C(miim(a)  does  .'not  touch  the  present  case; 
all  that  Lord  TkurUno  there  decided  being,  that  he 
would  not  give  any  special  directions.  Every  judge 
has  declared  that  the  Court  sitting  in  bankruptcy  has 
the  powers  of  an  equitable  tribunaL 

In  ex  parte  Bradley  (J),  I^prd  Eldon  says,  "  The  Court 
in  bankruptcy  has  the  same  powers  as  in  equity."  The 
.  Court  of  Review  and  the  Court  of  Chaiicery  stand  pre- 
cisely upon  the  same  footing.  The  only  reason  why 
the  Court  of  Chancery  cannot  compel  specific  perform- 
ance on  petition  is,  because  subpcena  is  the  only  mode 
by  which   the  Court  can  bring  the  party  before  it. 

(a)  Ex  parte  Comhu,  1  Vet.}.  112. 
(6)  Ex  parte  Bradley^  1  ifwr,  203. 

P  P  3 


S72  CASES  IN  BANKRUPTCY. 

1838*        The  question  here  is,  not  b&  to  tlie  particular  form  of 

process,  but  whether  the  purchaser  has  brought  himself 

CuTTB.       within  the  jurisdiction.      It  is   submitted,  that    the 
In  the  matter  greatest  weight  is  due  to  ex  parte  Baningtan  (a),  decided 
GoBEN.       by  the  Lords  Commissioners,  where  all  the  points  were 
argued  and  decided. 

The  next  question  is  concerning  the  power  iA  tlie 
Court  of  Review  to  direct  a  reference  to  its  officer  to 
award  compensation  to  the  purchaser.  The  power  is 
clear;  the  words  <^ having  regard  to  the  conditions  of 
sale"  were  inserted  by  order  of  the  Court  of  Review. 

There  is  not  any  difficulty  in  carrying  out^  the  order 
of  the  Court  of  Review  from  want  of  proper  officers ; 
the  Court  possesses  registrars  who  are  barristers^  and  as 
fully  competent  to  act  on  questions  of  title  as  the 
Masters  in  Chancery. 

Sir  Charles  Wetherdlj  in  rep]y : — In  the  case  otLaiour 
V.  Hakombe  (b\  lately  before  the  Vice  Chancellor,*^  Us 
Honour  says,  <<what  original  jurisdiction  has  the  Court 
of  Bankruptcy  to  interfere  widi  a  person  who  has 
never  submitted  to  the  jurisdiction?"  It  is  curious 
that  during  three  centuries  the  argument  of  con- 
venience should  never  have  been  urged.  But  even 
convenience  cannot  sanction  an  unauthorized  and 
usurped  jurisdiction. 

The  Lord  Chancellor  :  —  It  is  impossible  to  doubt 
that  this  question  was  considered  and  decided  in  ex  parte 
Barrinfftany  which  case  has  been  followed,  as  it  naturally 
would,  on  the  present  occasion,  by  the  Court  of  Review. 
Under  these  circumstances  I  shall  look  carefully  into 


(«)  Eje  parte  JBarringlon,  2  Mont,  <J-  Ai^r.  245. 
{b)  Latiiur  v.  Hakombe,  8  Sinu  76. 


CASES  IN  BANKRUPTCY.  573 

the  case.     I  have  indeed  a  very  strong  impression  at        1838. 

thb  moment,  but  I  most  render  myself  perfectly  sure        

that  the  impression  is  correct.  Cufi^ 

In  the  matter 

The  Lord  Chancellor,  after  stating  the  facts  in  the       Gouh- 
special  case^  proceeded  as  follows :  — 

The  question  is,  whether  the  order  of  the  Court  of 
Review  should  be  supported.  That  I  might  form  a 
correct  judgment  upon  this  subject  1  have  considered 
it  in  two  points  of  view. 

First,  Has  the  Court  of  Review  jurisdiction  in  the 
abstract  to  make  the  order? 

Second,  Supposing  the  Court  of  Review  not  to  have 
the  jurisdiction  in  general,  has  the  purchaser  submitted 
to  the  jurisdiction  ? 

It  appears  to  me  expedient,  first,  to  consider  the  ques* 
tion,  whether  the  purchaser  has  submitted  to  the  author 
rity  of  the  Court?  The  question  then  is,  whether,  as- 
suming that  the  Court  of  Review  had  not  jurisdiction, 
any  thing  has  occurred  to  estop  the  purchaser  from  ob- 
jecting to  it  ?  The  reasons  upon  which  the  aflBrmative 
has  been  assumed,  unless  any  have  escaped  me,  are,  that 
as  this  sale  was  made  by  the  order  of  the  Court  of 
Review,  it  is  similar  to  an  order  of  tlie  Court  of  Chan- 
cery, as  exercised  by  means  of  a  reference  to  the  master ; 
and  that  by  the  advertisements  it  appears  that  the  sale 
was  by  order  of  the  Court  of  Review,  and  therefore  the 
purchaser  has  submitted  to  the  jurisdiction.  I  have 
carefully  read  the  advertisemedts,  the  conditions  of  sale, 
and  the  memorandum  of  agreement  for  the  purchase, 
but  there  is  nothing  in  them  which  would  lead  to  any 
such  inference  as  that  the  purchaser  was  to  submit  to 
be  bound  by  any  order  of  the  Court  of  Review.  It  is 
true,  that  the  conditions  state,  that  the  sale  took  place 
"  by  order  of  the  Court  of  Review  ;**  but  those  words,  or 
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1838.  similar  words,  used  with  reference  to  any  other  Court, 
^""^  do  not  prove  that  the  Court  itself  is  selling.  Where 
Cvmf  Courts  of  Equity  order  trustees  or  executors  to  sell 
In  the  matter  land,  although  the  sale  takes  place  in  obedience  to  the 
GosBN.  decree  of  the  Court,  yet  it  is  not  the  Court  which  sells, 
but  the  trustees  or  the  executors.  I  cannot  therefoie 
find  any  thing  from  which  it  can  safely  be  inferred  thac 
the  purchaser  has  submitted  to  the  jurisdiction  of  the 
Court  of  Review,  or  that  he  was  informed  he  was  pur- 
chasing under  any  other  than  the  usual  terms,  or  bring- 
ing himself  under  any  other  than  the  usual  jurisdieti<»u 
Such  is  my  clear  opinion ;  and  it  is  obvious,  not  only  that 
no  such  inference  can  be  deduced,  but  that  even  if  the 
purchaser  had  so  suspected,  the  conditions  of  sale  would 
tend  to  remove  such  impression,  as  they  contain  terms 
at  variance  with  every  thing  which  would  exist  under  a 
sale  by  the  Court;  the  third  condition  is,  that  the  pur- 
chaser is  to  sign  an  agreement  for  payment  of  the  pur- 
chase money  ^  to  the  vendors,^'  on  the  18th  of  October 
then  next,  <'  at  the  office  of  Messrs.  Bvrgcyne  and  Tknippj 
Oxford  Street,  the  solicitors  to  the  assignees,  at  which 
time  and  place  the  purchase  is  to  be  completed;"  and 
that  in  case  the  purchase  should  not  be  completed  on 
the  18th  of  October  <^  the  purchaser  should  pay  intesrest 
to  the  vendors,"  ^^  unless  the  vendors  should  think  fit  to 
annul  the  sale  on  account  of  the  nonpayment  of  the 
purchase  money:"  and  by  the  last  condition  it  was 
stipulated,  that  any  mistake,'  &c.,  should  not  vitiate  or 
annul  the  contract,  but 'a  compensation  or  equivalent 
should  be  given  or  taken,  to  be  settled  by  <<  two  referees 
or  their  umpire."  Now  in  judicial  sales  before  the 
master,  the  purchase  is  completed  before  him,  not  at 
the  chambers  of  the  solicitors;  and  the  Court  alone^ 
and  not  the  vendors,  can  annul  the  sale,  or  decree 
interest  to  be  charged ;  and  in  case  of  errors  or  mis- 


CASES  IN  BANKRUPTCY.  5t6 

description,  the  master,  under  the  direction  of  the  Conrt,        1838. 

makes  an  allowance,  and  not  the  vendor.     The  conse-        

quence  of  these  circumstances  is,  that  even  if  I  thought  Cutts. 
the  Court  of  Review  had  jurisdiction,  by  analogy  to  ^°  the  matter 
the  jurisdiction  of  this  Court,  still  I  should  say  such  GoaEN* 
analogous  jurisdiction  could  be  exercised  only  by  bor- 
rowing the  forms  used  on  such  occasions  by  this  Court, 
which  has  not  been  done*  On  sales  before  the  master, 
there  is  no  binding  contract  till  the  master's  report  is 
confirmed;  here  the  parties  were  bound  by  signing  the 
.agreement  of  sale.  In  Chancery  the  proceeding  is  not 
concluded  till  the  master's  report  is  confirmed,  which  is 
•proved  by  the  fact,  that  till  then  the  biddings  may  be 
opened,  on  a  proper  case  made;  in  the  present  case  the 
agreement  was  conclusive.  .  Sales  before  the  master  are 
not  within  the  statute  of  frauds,  which  is  not  the  case 
under  such  sales  as  the  present  In  ex  parte  Camins  (a) 
there  is  the  strong  judicial  opinion  of  Lord  Tkurlaio  on 
the  subject ;  he  aajSf  ^  the  Court  does  not  give  directions 
about  the  mode  of  selling  the  estate,  but  leaves  that  to 
the  commissioners,  who  will  sell  in  the  manner  they 
think  most  advantageous.  It  is  not  like  the  sale  of  an 
estate  before  the  master ;"  which  is  at  direct  variance 
with  the  argument  in  this  case. 

I  will  now  proceed  to  the  consideration  of  the  abstract 
question,  whether  the  Court  of  Review  had  jurisdiction 
to  make  the  order  in  question.  That  ^<  the  Court  of 
Review  has  jurisdiction  to  enforce  specific  performance '' 
is  an  expression  which  has  been  much  used;  but  the 
orders  of  courts  of  equity  enforcing  purchases  made 
under  decrees  are  in  no  respect  decrees  for  specific 
performance^  though  it  be  true  that  they  are  subject  to 
the  same  rules.  I  might  stop  here.  If  the  Court  of 
«■■  ■■        ■      -  1 11  .  I      ' ".      "  '  ■ 

Ca)  Ex  parte  Cgmim,  1  Vet.jnn.  112. 
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1838.  Review  can  exercise  such  jurisdiction,  the  fiict  that  a 

*~^  purchaser  is  to  come  thereunder  should  in  some  way 

CuTi^L  be  clearly  intimated  to  him;  but  in  the  present  case 


In  the  matter  ^^  man,  not  any  lawyer  in  this  Court,  who  bid  for 
.GoEEN.       estate,  would  have  imagined  otherwise  than  that  he  was 
entering  into  a  private  contract  of  purchase  with  the 
assignees. 

The  acts  of  parliament  relating  to  the  Court  of  Re- 
view do  not  confer  the  jurisdiction  aswimed.  Those 
acts  give  power  to  administer  justice  between  parties 
under,  or  confting  in  under,  the  bankruptcy,  and  not 
over  strangers.  When  I  use  the  words  ^jnrisdictioB 
assumed"  I  do  not  intend  to  be  understood  as  convep- 
log  an  idea  that  the  Court  of  Review  has  improperly 
'^assumed"  any  thing;  that  Court  was  of  course  bound 
by  the  decision  of  the  Lords  Commissioners  in  ex  parte 
Barrinffion.  {a) 

I  will  now  shortly  advert  to  the  cases  cited  in  support 
of  tlie  order  of  the  Court  of  Review;  first  observing, 
that,  prior  to  those  cases,  the  Court  sitting  in  bankruptcy 
has  always  repudiated  jurisdiction  over  strangers.  In 
ex  parte  Poole  (&)  it  was  decided  that  there  was  no 
power  on  petition  in  bankruptcy  to  order  a  mortgagee 
of  the  bankrupt's  estate  to  deliver  up  the  tide  deeds. 
There  is  not  any  jurisdiction  in  bankruptcy  over  a 
second  mortgage^  who  does  not  come  in  under  the 
commission,  ex  parte  Jaehmm  {c).  In  ex  parte  B&wion  (d) 
Lord  Eldon  had  jurisdiction  from  the  circumstances  of 
the  case;  his  Lordship  observed,  ^anjrthing  that  is  ne» 
oessary  for  me  collaterally  to  decide  in  order  to  the 
question  of  proof  will  give  me  jurisdiction ;  and  as  fiu* 


(a)  Ex  parte    Barrington^   S  (c)  Ex  parte  Jackson^  5  Vet. 

Mont,  4"  Ayr.  245,  357. 

(*)  Ex  parte  Poole,  1  Vet,  jun.  {d)  Ev  parte  Rowton,  17  Vet. 

1 60.  42«. 
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as  the  assignees  are  concerned,  they  are,  under  the  ata-  163B. 
tutes,  already  amenable."  In  ex  parte  Pease  (a)  Lord  • 
EMon  said,  '^  I  do  not  disturb  what  is  well  settled,  —  Cdtts. 
that  an  assignee  under  a  commission  of  bankruptcy  can-  *^  ^^  matter 
not  come  here,  and  call  by  petition  on  a  person  to  ap*  Goeen, 
pear  here  who  claims  nothing  under  the  bankruptcy.'' 
In  ex  parte  Crowe  {b)  it  was  held,  that  the  Court  sitting 
in  bankruptcy  had  no  jurisdiction  to  order  the  personal 
representative  of  a  deceased  assignee  to  account  for  the 
personal  estate  of  the  bankrupt  in  his  hands.  Such  is 
the  general  doctrine,  which  cannot  be  disputed;  but 
cases  exist  which  come  nearer  the  particular  point  in  this 
case ;  thus,  in  ex  parte  Bennett  (c),  the  parties  were  willing 
to  submit ;  but  Lord  JSitoi  said,  <^  The  question  upon  this 
petition  is,  whether  the  sale  ought  to  be  declared  void. 
It  is  clear  that  not  being  a  purchase  by  a  person  whose 
conduct  under  the  conmussion  fijls  to  be  controlled  in 
bankruptcy,  the  proceeding  ought  to  be  by  bill.  The 
parties  suggest  that  they  are  willing  to  be  bound  by  the 
judgment  in  bankruptcy,  but  I  doubt  whether  J  ought 
to  accept  that  offer,  the  case  involving  considerations 
of  great  nicety  and  importance."  That  was  a  most  im- 
portant point.  General  Harris  was  actually  anxious  to 
be  considered  amenable  to  the  jurisdiction  in  bank- 
ruptcy, and  ev^i  if  he  had  not  been  so^  yet  as  he  had 
purchased  by  an  agemt  clearly  under  the  jurisdiction  in 
bankruptcy,  he  might  have  been  considered  as  having 
brought  himself  under  the  jurisdiction;  and  thus  the 
Lord  Chancellor  would  have  been  justified  in  what 
Lord  Eldan  has  denominated  <<  putting  out  a  long  arm  " 
to  bring  General  Harris  within  that  jurisdiction ;  but 
even  in  that  case  Lord  Eldon  thought  he  could  not  act, 
unless  the  matter  came  before  him  by  bill  in  equity. 

(a)  Ex  parte  Faucy  19  Ves.  25.        (c)  Ex  parte  Bennett,  10  Vei. 
(6)  Ex  parte  Crowe^  Mont.  Sf    381. 
J/ffc.  281. 
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18S8*  In  ex  parte  HMer  (a)  the  Court  of  Review  most 

"^^^         properly  held  there  was  no  jurisdiction  to  set  aside  a 
CuTTs.       purchase  made  by  a  stranger  to  the  commission,  who 
In  the  matter  obtained  an  assignment  of  creditor's  proofs,  and  there- 
GojtsN.       with  purchased  part  of  the  bankrupt's  estates  from  the 
assignees.     With  these  authorities  it  is  a  little  surprising 
how  the  case  should  come  before  me ;  but  the  source  of 
this  mischief  may  be  traced.     It  has  arisen  from  two 
cases;  perhaps  from  one  only,  but  certainly  from  but 
two  at  most.     The  first  is  ex  parte  Partington  (&),  which 
case, — as  the  Lord  Chancellor  made  no  order,  but  re- 
fused the  application  Cn  other  grounds,  goes  for  nothing 
as  an  authority. 

The  second  case  is  ex  parte  Gould  (c),  where  an  order 
was  made^  upon  a  petition  in  bankruptcy,  that  the  pur- 
chaser of  the  bankrupt's  estate,  which  had  been  legally 
mortgaged,  and  sold  under  the  order  of  the  commi»- 
sioners  acting  under  Lord  LoughboraugK^  general  order, 
should  complete  his  purchase.  That  case  was  decided 
by  Sir  John  Leach;  and  if  it  had  been  argued,*  or  if  his 
attention  had  been  drawn  to  the  point,  it  would  be 
entitled  to  receive  the  greatest  attention,  as  are  all  the 
decbions  of  that  eminent  man ;  but  the  purchaser  did 
not  appear^  and  the  question  was  not  raised  before  him. 
I  am  not  inclined  to  allow  weight  to  that  case,  or  to 
any  other  judgment  in  which  the  attention  of  the  Court 
is  not  directed  to  the  point  which  the  decision  is  de- 
pendent upon  as  establishing.  But  ear  parte  Gould  was 
unfortunately  relied  upon  as  a  precedent  in  ex  parte 
SideboAam,  (d)  In  those  cases  jurisdiction  was  assumed, 
because  the  sale  took  place  in  pursuance  of  an  order  of 
the  Court;  but  neither  in  ex  parte  Gould  nor  in  ex  parte 

(a)  Ex  parte  Holder^  1  Mont,        (c)  Ex  parte  Gauldy  1  GLfJ. 
^  Ayr.  518.  S5\. 

(b)  Ex  parte  Partington,  I  Bait        (d)  Ex  parte  ^debotham,  2 
^-  Beat.  209.  ^  A.  655. 
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SiMaikam  was  there  a  particular  order;  there  was  in        I888« 

&ct  no  order  at  all  for  a  sale  by  the  Court,  for  Lord        — — — 

Lauffhbarauffh^s  general  order  of  March  8,  1794,   is        Cutts. 

merely  directory.    The  judgment  of  the  Lords  Com*  ^°  the  matter- 

missioners  in  ex  parte  Sidebatham  (a)  was  founded  ex-        Gmbn. 

clusively  upon  ex  parte  Gould.     Sir  Lancelot  Shadwell. 

says,  page  255,  "  There  being  no  reversal  of  ex  parte 

Gould,  and  no  appeal  from  it,  though  that  was  the  only 

authority  for  the  order,  stiU,  as  Lord  Ekhn  has  said, 

the  authority  of  even  a  single  case,  if  not  appealed 

from,  ought  not  to  be  disturbed  upon  slight  grounds. 

We  are  of  opinion  that  there  is  no  reason  to  reverse- 

the  order  of  the  Court  of  Review/'     When  Sir  Lancelot 

ShadaeU  said  this,  he  could  not  have  had  in  view  the  fiu:t^ 

that  ex  parte  Gould  was  decided  ex  parte;  and  the  rule 

he  refers  to  cannot  be  applied  to  cases  so  decided, 

unless,  indeed,  when  followed  up  by  a  long  course  of 

practice.     It  appears  then,  from  a  review  of  the.cases,^ 

that  there  is  no  foundation  for  the  assumption  of  juris* 

diction,  with  the  exception  of  ex  parte  Gould. 

When  I  find  this  jurisdiction  totally  unknown  in 
bankruptcy  before  ex  parte  Gould,  I  ask  myself  whether 
a  sufficient  time  has  elapsed  since  that  case  was  decided' 
to  establish,  on  that  ground,  a  practice  with  which  it 
would  be  improper  to  interfere.  If  so,  I  should  be 
unwilling  to  reverse  this  order;  but  as  I  find  no  autho- 
ri^  but  ex  parte  Gould,  which  is  unsupported  in  any 
way, — which  is  an  ex  parte  case,  and  contrary  to  all  pre- 
ceding dicta  and  judgments, — I  think  I  may  treat  it  as 
not  binding.  If  ever  such  a  jurisdiction  could  have* 
been  safely  exercised,. it  was  formerly  when  bankruptcy 
cases  were  heard  before  the  Lord  Chancellor,  who 
might  take  advantage  of  all  the  machinery  of  the  Court 
of  Chancery ;  but  nevertheless  it  was  repudiated,  be-' 

(a)  Ex  parte  Sidebotham,  2  M,  ^.A,  655. 
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1838.        cause  the  Chancellor  sitting  in  bankruptcy  had  it  not* 
'•""•'^        It  must  also  be  taken  into  consideradon,  that  if  the 

JBjf  fHirtc 

CuTTs.  Court  of  Review  makes  such  orders  it  must  carry  them 
Id  the  matter  ^^^  ^^^  must  assmne  power,  not  only  to  enforce  con- 
GoAJiK,  tracts,  but  also  to  rescind  them,  and  to  decree  compen- 
sations, &C19  which  it  is  not  pretended  that  Court  can 
do*  In  Latour  v.  HcHeovnbe  (a)  the  assignees  sold  part 
of  the  bankrupt's  estate^  while  he  was  taking  steps  to 
supersede  his  commission,  and  he  filed  a  bill  against 
them  and  the  purchaser  to  rescind  the  contract;  but 
the  Vice  Chancellor  very  properly  held  that  the  Court 
could  not  order  a  person  who  had  not  come  in  under 
the  commission  to  give  up,  and  reconvey  the  estate;  and 
his  Honor  said,  ^  ^hat  original  jurisdiction  has  the 
Court  of  Bankruptcy  to  interfere  with  a  person  who 
has  never  submitted  to  the  commission  V  So  that  juris- 
diction to  rescind  a  contract  is  here  expressly  repu- 
diated, and  that,  too,  by  the  same  judge  who  dedded 
in  ex  parte  SidAotham  that  there  was  power  to  enforce 
a  contract.  It  would  be  a  hard  case  for  the  purchaser 
if  he  were  bound  to  obey  the  order  of  the  Court  of 
Review  directing  him  to  fulfil  the  contract,  and  yet 
could  not  be  dischai^ed  by  that  Court  firom  an  improper 
contract  Another  difficulty  is,  that  if  a  Court  decrees 
a  sale  it  must  have  before  it  all  persons  whose  acts  are 
neoessary  to  give  a  good  tide,  which  would  be  the  case 
in  this  Court,  but  it  might  not  be  so  in  the  Court  of 
Review.  It  was  part  of  the  argument  of  the  respon- 
dents, that  this  jurisdiction  might  be  very  wholesomely 
exercised  in  simple  cases ;  but  there  cannot  exist  juris- 
diction for  simple  cases,  and  not  for  complicated  cases. 
Supposing  this  possible^  it  would  follow,  that  the  Court 
must  first  decide  that  the  case  was  simple  and  easy,  and 
thus  the  question  of  jurisdiction  would  follow,  instead  of 


(a)  Laiow  v.  Hrdcomhcy  8  jSim.  76. 
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preceding,  the  merits. .   Some  of  the  circumstaDces  to        18S8. 
which  I  have  adverted  would  not  alone  support  my        —— 
judgment  in  thb  case ;  I  neverthelesB  go  into  them  on        Cutts. 
account  of  the  importance  of  the  question.     My  judg-  ^"  ^«  matter 
ment  is  founded  upon  the  want  of  jurisdiction,  and       Gouw. 
upon  the  &ct  that  tx  parte  Gendd  is  not  sufficient  autho- 
rity upon  which  to  found  jurisdiction.    It  is  said  that 
sales  under  orders  of  this  Court  produce  less  than  they 
would  if   otherwise    sold,  which    would  apply  more 
strongly  to  sales  under  a  bankruptcy,  if  die  order  in 
this  case  were  correct,  which  would  be  most  injurious 
for  all  parties. 

The  order  of  the  Court  of  Review  must  be  dis* 
charged. .   I  give  no  costs  on  either  side. 


ExparU  CONNELL.  —  In  the  matter  of  CLARKE        C.  of  R. 

and  PARRY.  ^^.^  3^^ ' 

1  HIS  was  the  petition  of  Connell,  as  agent  for  the  Where  shares  in 
Northern  and  Central  Bank  of  England,  to  prove  a  J^" STSe 

debt.  separate  names 

of  two  partners* 

On  the  14th  December  1837  a  fiat  issued  against  and  the  com- 
Clarke  and  Parry.  They  were  partners  as  drysalters  at  —^Jes  that 
Manchester,  and  Parry  also  carried  on  business  on  his  no  shares  shall 

'  ^  be  held  jointly; 

own  separate  account.    As  partners,  they  kept  a  banking  but  the  part- 
account  with  the  Northern  and  Central  Bank,   and  ^^^^t^ 
Parry  also  kept  a  separate  account  with  the  bank.  When  ^  partnership 

.  property,  the 

the  fiat  issued,  Clarke  and  Parry  were  indebted  on  their  company  cannot 
partnership  account  to  the  bank  in  8,765^  15*.  9<L  for  debt  Mjinrt'tho 
monies  lent,  and  for  the  discount  of  bills  of  exchange ;  ^•'"^JS^  ^'**^ 
and  Parry  was  indebted  21/.  10*.  on  the  balance  of  his  the  amount  of 
separate  account.     The  bank  was  a  Joint  Stock  Bank  they  hold  as 
established  by  the  7  Geo.  4,  and  carried  on  under  a  ^^*o«^ 
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1838/  deed,  whereby  it  was  provided  that  all  debts  to  the' 

-  company  by  any  proprietor  on  any  account,  in  respect 

CoNNsLL.  of  transactions  with  the  company,  should  be  the  first 

In  tbe^  matur  jj^^^  ^^^  charge   on    the   shares   of  such  pn^rietor, 

Clakkb  whether  his  own  or  in  partnership  with  any  other 
person;  and  the  directors  had  power  to  declare  for- 
feited and  sell  the  shares  of  such  proprietor,  to  liquidate 
such  debts;  and  it  was  not  lawful  for  two  or  more 
persons  to  hold  shares  jointly,  and  in  no  case  to  divide 
such  shares  into  fractional  parts ;  and  no  subscriber  was 
to  be  considered  a  proprietor  until  he  had  executed  the 
deed  of  settlement,  &c. 

In  December  1834  Parryj  who  was  not  then  in  part- 
nership with  Clarkej  had  ten  shares  allotted  to  him,  and 
he  executed  the  deed  of  settlement.  In  July  1635  he 
purchased  five  other  shares,  and  in  October  1835  pur- 
chased fifteen  other  shares,  which  twenty  shares  had 
been  held  by  one  Marris^  who  had  executed  the  deed  of 
settlement ;  and  these  shares  were  transferred  to  Parry, 

In  March  1836  Parry  had  thirty  other  shares  allotted 
to  him,  and  in  November  he  purchased  ten  other 
shares  of  one  Armstronff,  and  the  same  were  trans- 
ferred to  Parry.  When  the  fiat  issued,  the  forty  shares 
allotted  to  him,  and  the  thirty  shares  purchased  and 
transferred  to  him,  were  standing,  and  at  the  time  of 
presenting  the  petition  were  still  standing,  in  Parrj^s 
name  in  the  books  of  the  company. 

In  August  1835  Clarke  purchased  twenty  shares,  and 
in  October  1837  ten  other  shares  of  the  company, 
which  thirty  shares  had  been  held  by  one  Morris,  and 
were  transferred  to  Clarke^  who  executed  the  deed  of 
settlement  In  October  1835  Clarke  purchased  ten 
other  shares  of  one  Canqtily  and  they  were  transferred 
to  Clarke.  In  March  1836  Clarke  had  twenty-five 
shares  allotted  to  him.     In  November  1836  he  pur« 


^< 
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chased  ten  shares  of  Armsirongy  and  they  were  trans-        1838. 
ferred  to  Clarke.  

When  the  fiat  issued,  the  twenty-five  shares  allotted      Connbll. 
to  Qarke,  and  the  fifty  shares  purchased  and  transferred  '°  ^^^  roatter 
to  him,  were  standing,  and  when  the  petition  was  pre-       Clabke 
rented  were  still  standing,  in  his  name  in  the  books  of   *"^  another, 
the  company. 

CormeUy  as  agent  for  the  bank,  tendered  a  proof  against 
the  joint  estate  of  Clarke  and  Parry  for  the  sum  they 
were  indebted  to  the  bank,  and  claimed  to  retain  the 
shares  as  the  separate  securities  of  each  of  the  bank- 
rupts, whereon  the  commissioners  rejected  the  proof. 

Both  the  bankrupts  made  affidavits,  stating  that  it 
was  agreed  between  them  that  all  the  shares  should 
be  partnership  property,  though  the  shares  should 
stand  in  their  separate  names,  in  compliance  with  the 
rules  of  the  company.  The  petition  claimed  a  right  to 
retain  the  shares  as  the  separate  securities  of  Clarke  and 
Pony,  and  to  prove  the  debt  against  the  joint  estate, 
without  giving  up  or  selling  the  shares,  or  having  the 
value  deducted  from  the  joint  proof  of  debt ;  and  the 
prayer  of  the  petition  was  framed  accordingly. 

Mr.  SvDon^on  and  Mr.  Bacon  for  the  petition :  —  March  17, 
Supposing  the  assignees  could  establish  that  the  shares  1838. 
were  joint  property  as  between  the  partners  themselves, 
yet  as  regards  the  bank  they  were  the  separate  proper- 
ties of  each  partner :  the  bank  made  advances  to  the 
firm  on  the  faith  that  the  sliares  were  the  separate 
property  of  each  partner ;  a  distinctive  circumstance  not 
to  be  found  in  any  of  the  decided  cases :  it  is  a.  separate 
security  for  a  joint  debt.  It  would  have  been  a  fraud 
on  the  part  of  Clarke  or  Parry  to  contend  that  the 
shares  were  joint  property,  because  by  the  rules  of  the 
company  it  is  not  lawful  for  two  or  more  to  hold  shares 
Vol.  III.  Q  Q 
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1838,       jointly.     How  can  any  secret  contr£u;t  or  arrangement 
between  the  partners  themselves  deprive  the  company 

Ex  parte  .  o 

CoNNELL.      of  its  right  to  treat  these  shares  as  separate  property? 

In  the  matter  Suppose  a  declaration  in  the  partnership  deed  that  they 

Clarkb       should    be  considered   separate   property,    could    the 

assignees  have  demanded  them  ?    [Sir  George  Rose :  — 

That  depends  upon  whether  you  made  that  declaration 

a  part  of  your  security.] 

The  Chief  Judge  :  —  It  is  the  general  practice  tliat 
a  party  proving  against  the  joint  estate  must  first  realize 
any  joint  security  which  he  holds,  deduct  the  amount 
from  his  debt,  and  prove  for  the  difference.  The  simple 
question  is,  whether  the  property  in  the  hands  of  the 
petitioners  is  joint  property  or  not?  If  the  evidence 
before  the  Court  is  sufficient  to  decide  that  fact,  the 
Court  will  decide  it;  or  if  the  parties  think  an  inquiry 
will  be  more  satisfactory,  the  Court  will  direct  an 
inquiry.  If  it  turns  out  to  be  joint  property,  the  peti- 
tioners must  realize  tlieir  security  before  proof;  but  if 
there  is  any  lien  which  pre-existed  in  respect  of  the 
partners  separately  before  the  partnership,  that  must  be 
paid  first 

Sir  J.  Cross:  —  There  is  no  difference  about  the 
principle;  the  question  is,  how  is  it  to  be  applied? 
Whether  in  this  case  the  whole  interest  is  joint  property 
adversely  to  the  rights  of  the  present  owners,  or  only 
joint  property  when  the  assignees  have  recovered  so 
much  as  belongs  to  them.  If  the  assignees  are  entitled 
to  call  them  in,  then  they  are  joint  property.  Can  they 
call  them  in  when  the  parties  contracted  with  the  bank 
as  separate  property  ? 

Sir   George  Hose:  —  The  leading  principle  of  the 
bankrupt  laws  is  equalization ;  and  it  is  quite  idle  for 
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parties  to  say  that  they  are  entitled  by  any  contract  to        I8S8. 
aiFect  the  general  rules  in  bankruptcy.    If,  while  the      _ 
property  was  separate  estate,  the  bankrupts  by  their      Connkll. 
conduct  or  obligation  have  given  any  lien  or  equity  *"  *  ®  matter 
against  it  the  joint  creditors  cannot  say  that  their  sub-       Clarke 
sequent  dealings  have  made  it  joint ;  but  if  the  pro- 
perty is  to  be  administered  by  dealing  with  it  as  the 
assets  of  the  partnership,  no  trader  by  his  contract  can 
take  it  out  of  that  administration,  because  that  is  not 
a  contract  which  the  policy  of  the  bankrupt  laws  allows. 
In  my  opinion  there  is  nothing  which  excludes  the 
shares  from  being  taken  as  the  property  of  the  partner- 
ship, and  no  person  holding  such  a  security  can  prove 
against  the  joint  estate. 

Mr.  Temple  for  the  assignees :  —  By  the  terms  of  the 
partnership  deed  between  Clarke  and  Parry  the  shares 
formed  part  of  the  property  of  the  partnership.  [Sir 
J.  Crass :  —  But  had  not  the  company  a  right  to  con- 
sider the  shares  as  separate  property  in  consequence  of 
the  contract  with  them.]  By  the  rules  in  bankruptcy 
no  creditor  can  prove  against  the  joint  estate  and  also 
retain  partnership  property.  Besides,  the  banking 
company  was  well  aware  that  the  shares  latterly  pur- 
chased were  bought  with  partnership  money. 

Mr.  Swanston  in  reply :  —  By  the  stipulations  of  the 
compan3r's  deed  of  settlement  every  share  must  be  held 
as  separate  property,  and  cannot  be  held  as  joint.  By 
one  of  the  clauses  of  the  deed  of  settlement  the  debts  to 
the  company  from  the  holders  give  a  lien  upon  all 
shares ;  this  deed  therefore  creates  a  contract  charging 
the  shares,  and  not  the  person  holding  them,  for  that  is 
the  meaning  of  the  word  "lien;"  and  upon  the  faith  of 
that  contract  money  was  advanced  to  the  partnership. 

QQ  2 


586  CASES  IN  BANKRUPTCY. 

1838.        No  agreement  between  partners  can  cause    separate 
■         estate  to  be  administered   as  joint  estate,  though  an 
CoNNELL.      agreement  may  convert  that  into  joint  estate  which  was 
In  the  matter  before  separate,    [Sir  J.  Cross :  —  Could  the  bankrupts 
Clarke       jointly  sue  the  company  for  the  dividends  on  the  shares  T\ 
and  another,    gypp^gg  ^  partner  in  possession  of  separate  real  estate, 
he  may  direct  it  to  be  considered  as  personal,  not  how- 
ever  to   the   injury  of  a  prior   incumbrancer.     [The 
Chief  Judge  :  —  That  argument  would  have  been  in 
favour  of  the  petitioners  if  the  debt  had  attached  upon 
the  shares  before  they  had  become  joint  estate.]    The 
right  of  a  mortgagee  cannot  be  varied   by  a  secret 
declaration  or  arrangement  by  the  mortgagor. 

The  Chief  Judge  :  —  The  decision  of  the  question 
now  before  the  Court  will  not  be  a  precedent  in  any 
case  unless  under  precisely  similar  circumstances,  and 
it  depends  on  the  policy  of  the  bankrupt  laws  as  to 
the  distribution  of  the  bankrupt's  estate,  one  rule  of 
which  is,  that  the  joint  creditors  take  the  joint  estate, 
and  the  separate  creditors  the  separate  estate,  there 
existing  a  great  difference  between  the  distribution  of 
assets  under  a  bankruptcy,  and  in  other  legal  proceed- 
ings ;  and  another  rule  is,  that  any  particular  creditor 
may  acquire  a  lien  on  the  assets,  giving  him  a  preference 
over  the  other  creditors.  In  cases  of  lien,  the  Court 
takes  the  property  as  it  finds  it  at  the  time  of  the 
bankruptcy.  When  the  petitioner  applies  to  prove 
against  the  joint  estate  he  must  declare  he  has  no 
security  from  that  estate,  or,  admittmg  he  has  such 
security,  must  give  it  up.  The  question  now  is,  whether 
the  shares  were  joint  or  separate  property.  If  sepa* 
rate,  then  the  separate  estate  would  only  be  a  surety 
for  the  joint  estate,  and  the  petitioner  is  not  bound 
to  give  the  shares  up  or  sell ;    but  if  they  are  joint 


CASES  IN  BANKRUPTCY.  587 

property,  then  the  petitioner  must  give  them  up,  or        1838. 
realize  them,  and  deduct  the  amount  from  his  proof,      ^ 

'^  Ex  parte 

and  prove  for  the  residue.     For  the  present  I  shall      Connell. 

assume  that  the  shares  are  joint  property,  that  is,  if  they  ^^  the^  matter 

were  now  in  the  bands  of  the  assignees,  they  must  be       Clarke 

distributed  as  joint  estate.     But  the  petitioners  argue^    "°   ^^  ^' 

that  though  such  might  be  the  case  if  the  assignees  were 

in  possession,  yet  in  the  hands  of  the  petitioners  the 

shares  are  not  joint  property,  because  being  the  shares 

of  a  company,  of  which  the  petitioners  are  directors, 

and  by  the  rules  of  the  company,  the  shares  must  be 

held  by  one  individual  only.    That  argument  would  be 

very  material  if  it  were  proved  that  the  shares  had 

existed  as  separate  property  of  the  two^  and  the  debt 

had  been  contracted  before  the  partnership;  because 

the  parties  who  were  the  owners  of  the  shares  could 

not  after  the   lien  had  attached  destroy  the  lien  by 

afterwards  making  them  joint  property.     But  before 

any  portion  of  this   debt  was  contracted,  the  shares 

became  the  joint  property  of  the  finn.     The  company 

afterwards  acquired  a  lien  upon  the  shares  to  the  extent 

of  the  debt,  but  it  was  a  lien  upon  joint  property. 

When  therefore  the  company  proves,  they  come  under 

the  ordinary  rule  in  bankruptcy,  that  they  must  first 

deduct  the  value  of  the  joint  property.     As  there  is 

some  difference  of  opinion  in  the  Court  this  will  not  be 

considered  a  final  judgment;  but  the  parties  may  have 

an  inquiry  at  once  if  they  please. 

Sir  John  Cross :  —  This  is  not  a  case  bringing  into 
question  the  general  rule,  that  joint  property  is  to  be 
distributed  amongst  joint  creditors.  The  point  is,  whe- 
ther, as  against  the  petitioners,  the  subject  matter  is 
joint  estate,  or  whether,  though  for  the  purposes  of  the 
assignees  it  is  joint  estate,  it  is  so  for  all  purposes.     It 

Q  Q  0 
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18S8.        is  an  important  question;  the  debt  is  large,  and  the 
point  important  to  banking  companies  in  general, 

In^he^mSter       ^^^  George  Rose  concurred  with  the  Chief  Judge, 

Ci^^jB           This  day  Sir  John  Cross  delivered  judgment  as  fbl- 
■od  another.    Iq^^  i 

April  80,  'jiiis  is  a  petition  on  behalf  of  a  banking  company, 
established  pursuant  to  the  statute.  It  appears  that  the 
two  bankrupts  were  each  the  holders  of  several  shares 
in  the  bank,  and  that,  among  other  terms  and  con- 
ditions between  the  bank  and  each  individual  share- 
holder, it  was  expressly  stipulated,  1st,  that  no  share 
should  be  held  jointly,  or  be  divided  into  fractional 
parts,  and,  2dly,  that  every  share  should  be  chargeable 
by  the  bank  as  a  security  for  all  debts  contracted 
with  them  by  any  shareholder,  either  individually  or 
jointly;  and  that  a  large  sum  of  money,  forming  the 
debt  in  question,  was  afterwards  advanced  on  the  joint 
account  of  the  bankrupts,  on  the  credit  of  that  security. 
The  banking  company  have  applied  to  prove  a  joint 
debt,  without  giving  up  their  security  upon  suph  sepa- 
rate shares.  This  is  opposed  by  the  assignees,  on  the 
ground  that  the  shares  were  joint,  and  not  separate  pro- 
perty, having  been  purchased  pursuant  to  a  previous 
agreement  between  the  bankrupts  themselves,  that  the 
shares  should  be  held  for  their  joint  benefit  I  believe 
we  are  all  agreed  about  the  general  rule  in  such  cases ; 
viz.  that  a  joint  creditor,  having  the  separate  security 
of  one  bankrupt,  may  prove  his  debt  and  retain  his 
security^  as  was  decided  in  Peacock*&  case  (a),  in  which 
Lord  Eldon  said,  "  The  joint  estate  is  primarily  liable ; 
the  separate  estate  can  only  be  considered  security  for 
the  joint." 

(a)  Eo'  parte  Peacock,  2GL^J,  27. 


CASES  IN  BANKRUPTCY.  589 

And  it  appears  to  me  that  the  only  question  to  be        1838. 
determined  is,  not  whether  the  shares  were,  as  between        '        , 

Ex  parte 

the  bankrupts  themselves,  joint  property,  for  that  is  not  Connbll. 
disputed,  but  whether,  in  the  hands  of  the  bankers,  ^^  the^matter 
each  share  is  not  in  fact  a  separate  security  for  a  joint  Cla^rkb 
debt  It  will  perhaps  rather  simplify  the  question  if 
we  consider  how  it  stands  in  respect  to  a  single  share. 
The  two  bankrupts  agreed  that  one  of  them  should  pur- 
chase it  for  their  joint  benefit.  The  purchaser  agreed 
with  the  bank,  that  the  share  should  not  be  held  jointly, 
nor  be  devisable;  and  upon  the  faith  of  this  the  money 
has  been  advanced.  Yet  it  is  contended  that  the  right 
of  the  bank  is  to  depend,  not  on  the  contract  they 
themselves  entered  into  with  the  shareholder,  but  upon 
the  contract  he  made  with  his  partner.  But  it  seems 
to  me,  that  in  relation  to  the  bank,  and  in  all  the  deal- 
ings therewith,  it  is  to  be  deemed  and  taken  as  separate 
property  by  virtue  of  the  express  stipulation,  that  it 
shall  not  be  held  jointly,  nor  be  devisable;  and  I  think 
it  is  not  competent  to  the  shareholder  to  hold  his  share 
jointly  with  his  partner  by  force  of  a  compact  between 
themselves,  adversely  to  any  of  the  rights  of  the  bank, 
resulting  from  the  share  being  held  by  one  instead  of 
by  several  proprietors.  The  question,  whether  a  share 
is  to  be  deemed  a  joint  or  a  separate  security,  being, 
as  I  conceive  it  is,  rather  a  question  of  fact  than  of  law, 
former  decisions  will  not  afford  us  much  assistance ;  but 
there  is  one,  I  mean  Bowden^s  case  (a),  in  which  ^  it 
was  determined  by  this  Court,  that  after  one  of  two 
partners  had  mortgaged  his  separate  property  for  a 
joint  debt,  and  then  devised  it  to  the  other,  who 
became  bankrupt,  the  interest  of  the  mortgagee  re- 
mained in  statu  quo^  and  the  proof  and  the  security 
were  both  allowed,  as  a  double    charge  on  the  same 

(a)  Ex  parte  Bowden,  1  Dea.  ^  Ch,  135, 

Q  Q  4 
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1838.       bankrupt's  estate.     In  the  present  case  it  appears  to  me 

—        quite  immaterial  whether  the  agreement  between  the 

CovsRLL.     partners,  that  the  share  should  be  joint  property,  was 

In  the  matter  prior  or  subsequent  to  the  compact  with  the  bank,  that 

Clabkb       it  should  not  be  joint,  nor  be  devisable.     I  am  there- 

andsDother.    g^^.^  ^£  opinion   that  every  one  of  these  shares  is  a 

separate  and  not  a  joint  securi^,  and  that,  for  all  the 

purposes  of  security  to  the  bank,  it  must  be  deemed 

separate  and  not  joint  property,  and  consequently  that 

the  bankers  are  entided  to  prove  their  debt  against  the 

joint  estate  without  surrendering  up  the  shares  to  the 

assignees. 

Petition  dismissed  with  costs. 


C.  of  R.  Ex  parte  GILL.  —  In  the  matter  of  BATES. 

1838.       JljATESj  the  bankrupt,  drew  a  bill  upon  one  Hedleyy 
It  is  not  any      which  he  accepted ;  the  drawer  then  indorsed  the  bill^ 

^Srf^a*bm*  ^^  g*^®  ^^  to  lfa%,  who  paid  it  away  to  the  peti- 
that  it  comes      tioner  in  payment  of  goods  delivered.     Both  drawer 

through  the 

acceptor,  if  there  and  acceptor  were  bankrupts,  and  the  petitioner  had 

proved  against  Hedley.  The  commissioner  under  Bates^s 
fiat  refused  to  allow  a  proof,  because  the  bill  came  from 
the  wrong  party,  viz.  the  acceptor,  and,  rum  constat^  but 
it  might  have  been  paid. 

Mr.  White  for  the  petition. 

Mr.  Toller  for  the  assignees. 

Per  Cttriam :  —  The  reason  given  is  not  sufficient, 
there  not  appearing  any  reasonable  suspicion  of  fraud. 
The  petitioner  ought  to  be  placed  in  the  same  situation, 
with  respect  to  any  dividend,  as  if  he  had  proved  when 
he  tendered  his  proof.  His  costs  may  come  out  of  the 
estate. 

Proof  allowed.     Costs  out  of  the  estate. 
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Ex  parte  LEES.  —  In  the  matter  of  OULTON.  C.  of  R. 

May  1, 
jljL  PETITION  for  payment  of  a  dividend  was  this  day        1838. 
in  the  paper.  ^.  ??*^*«?  ^«; 

*    *  dividend  u  of 

ooune^if  acro68 

Mr.  Swanston  now  moved,  on  the  part  of  the  respon-  P®****®**  "."<* 

,  ,  l^  *  presented  in  a 

dent,  that  the  petition  might  stand  over,  as  a  cross  reasonable  time, 
petition  to  expunge  the  debt  had  been  prepared,  and  ^eas  a  month, 
sent  down  to  the  country  to  be  signed. 

Per  Cwriam :  -*-  Tliis  application  cannot  be  granted. 
The  demand  for  payment  of  the  dividend  was  a  month 
ago,  consequendy  sufficient  time  has  elapsed  to  enable 
the  party  to  present  a  cross  petition. .  The  only  tenable 
ground  for  the  present  motion  would  be,  that  the  divi- 
dends, if  paid  to  the  petitioner,  would  be  in  danger  of 
being  lost  if  the  debt  should  hereafter  be  expunged. 

Mr.  Anderdofij  contrd* 

Motion  dismissed,  with  costs. 

The  petition  now  came  on.  (a)  May  7. 

Mr.  Stoanstan  and  Mr.  Teed,  for  the  assignees,  stated, 
the  cross  petition  was  now  presented,  and  asked  that 
it  might  be  brought  up,  and  heard  together  witli  the 
petition,  or  that  the  costs  might  depend  on  the  second 
petition,  which  was  to  expunge  the  debt,  because  ac- 
tually paid  in  ftill. 

Per  Curiam :  —  The  order  for  payment  of  the  divi- 
dend must  now  be  made,  and  let  the  costs  stand  over 
till  the  cross  petition  to  expunge  is  heard. 

(a)  The  petition  did  not  come  on,  as  expected,  on  the  ist  May. 
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C.  of  R.        Ex  parU  SCOTT.  —  In  the  matter  of  PEARSON. 

1838.  1  HIS  was  the  petition  of  an  equitable  mortgagee  of 

An  equitable  lands  by  deposit  of  title  deeds.     In  addition  to  the 

S^n^ooSceto  ordinary  prayer,  the  petitioner  prayed  to  be  allowed 

tenants  to  pay  xh^  rents  from  the  date  of  a  notice  which  he  had  iriven 

the  rent  to  hini}  . 

does  not  entitle   the  tenant  to  pay  the  rent  to  him. 

him  to  the  rents 

before  the  order       ]yf|.,  BelhdL  for  the  petition,   contended  that  this 

for  sale.  .        .  i:  ' 

notice^  in  case  of  an  equitable  mortgage,  was  equivalent 
to  an  ejectment  in  legal  mortgages,  which  entitled  the 
mortgagee  to  the  rents.  After  such  notice  the  mort- 
gagor becomes  trustee  for  the  mortgagee^  and  therefore 
neither  he  nor  his  assignees  can  retain  the  rent  against 
the  cestuique  trust. 

Per  Curiam :  —  In  equitable  mortgages  the  rents  are 
never  allowed  to  the  mortgagee  till  the  order  of  sale, 
except  under  such  circumstances  that  if  the  case  went 
to  a  jury  they  would  be  justified  in  inferring  that  it 
was  the  intention  of  the  mortgagor  that  the  mortgagee 
should  receive  the  rents.  Such  cases  have  occurred  in 
this  Court,  but  as  there  is  nothing  of  the  sort  in  this 
case  the  Court  will  only  make  the  common  order. 


C.  of  R.     Ex  parte  FORSTER.  —  In  the  matter  of  FORSTER. 
March  16, 

Jpril  19,      1  HIS  was  a  petition  to  annul  the  fiat  for  want  of  an 

IMS.'      act  of  bankruptcy.     The  assignees  had  not  filed  any 

On  a  petition      affidavit,  but  relied  upon  the  act  of  bankruptcy  on  the 

to  ^iSTi^^*  proceedings,  of  which  the  petitioner  was  not  furnished 

strict  practice      with  any  copy,  nor  was  any  notice  given  to  him  that 

the  assignees  ,  ,  'it 

may  rdy  upon    "16  assignees  intended  to  read  them. 

the  depositions 

on  the  proceed-        Mr.  SwanOon  and  Mr.  O.  Anderdon  for  the  petition. 

ugs,  without  *- 

giving  the  bankrupt  notice,  or  permitting  him  to  see  them.  But  it  seems  the  Coort  of 
Review  will  not  enforce  this  practice  against  the  bankrupt,  but  will  give  him  an  opportunity 
of  answering  such  depositions. 
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Mr.  Koe^  for  the  assignees,  proceeded  to  read  the  de-        1838. 
positions  of  the  act  of  bankruptcy. 

Ex  porte 
F0B8TBB. 

Mr.  SvHmrion  and  Mr.  O.  Anderdon  objected : — This  In  the  matter 
mode  of  proceeding  is  monstrous,  and  it  is  hoped  Fobstbb. 
that  it  is  not  saying  too  much  to  submit  to  the  Court, 
that  it  is  in  violation  of  every  principle  of  justice.  A 
deposition  of  an  act  of  bankruptcy  is  taken  behind  the 
back  of  the  person  most  interested,  who  is  declared  a 
bankrupt  upon  this  ex  parte  deposition,  without  having 
any  opportunity  to  examine  the  witness.  He  has  again 
and  again  applied  to  see  the  evidence,  which  has  been 
refused.  He,  although  all  his  property  is  taken  from 
him,  has  incurred  the  expense  of  this  petition.  The 
assignees  do  not  make  any  affidavit  in  answer,  and, 
although  called  upon  to  prove  the  affirmative  of  the 
question,  they  do  not  file  a  single  affidavit,  but  rely 
upon  a  deposition  on  the  proceedings,  which  is  not 
evidence.  No  notice  has  been  given  of  intent  to  read 
the  depositions.  The  jHtiyer  of  the  petition  ought  to 
be  granted,  and  the  fiat  annulled. 

Mr.  Koe^  contrd:  —  The  practice  is  well  settled  in 
favour  of  the  right  of  the  Court  to  inspect  the  proceed- 
ings ;  and,  in  strictness,  this  petition  ought  to  be  dis- 
missed ;  but  if  any  doubt  exists  as  to  the  propriety  of 
dismissing  at  once,  further  time  should  be  granted  to 
the  respondent  to  produce  fresh  evidence. 

The  Chief  Judge  : — In  ex  parte  Vipond  (a)  there  was 
no  affidavit,  and  no  notice  given  to  read  the  proceed- 
ings, yet  the  Vice  Chancellor  directed  an  issue  as  to 
the  act  of  bankruptcy.  No  costs  of  the  day  were  given 
in  that  case.     It  has  always  been  the  practice  for  the 

(a)  Ex  parte  Vipond^  1  Mad,  624. 
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1838*        Court  to  look  at  the  proceedings,  to  ascertain  whether 
*~~"~        the  case  is  one  fit  for  annulling,  or  for  dismissal,  or  for 
FoRSTER.      further  inquiry.     I  should  be  sorry  to  adhere  to  the 
In  the  matter  practice,  so  as  to  dismiss  a  petition  upon  what  appears 
FoBSTBB.      on  the  proceedings;  on  the  contrary,  I  shall  always 
endeavour  to  give  the  bankrupt  an  opportunity  of  an- 
swering.   In  this  case  the  Court  will  direct  some  further 
inquiry,  leaving  it  to  the  parties  to  settle  what  that 
inquiry  shall  be. 

Sir  John  Cross:  —  This  appears  to  me  a  very  op- 
pressive case  against  the  bankrupt;  a  fiat  has  been 
issued  against  him,  and  he,  upon  statements  which  are 
not  evidence,  has  been  declared  a  bankrupt.  He  asks 
to  see  the  deposition  upon  which  such  declaration  has 
been  made;  it  has  been  refused.  He  petitions;  the 
assignees,  who  are  bound  to  support  the  affirmative, 
decline  to  produce  any  affidavits,  but  rely  upon  the 
deposition  on  the  proceedings,  which  they  have  refused  to 
permit  the  petitioner  to  see,  and  then  ask  that  the  petition 
may  be  dismissed.  Is  this  to  be  endured  in  a  country 
which  prides  itself  upon  the  publicity  of  its  judicial  pro- 
ceedings, where  no  subject  is  to  be  deprived  of  any 
right,  unless  by  justice  administered  apertis  forUms  ?  I 
wish  that  all  the  depositions  were  publicly  read.  It  was 
hard  enough  against  the  bankrupt  when  there  was  only 
one  judge  to  decide;  but  when  there  are  three  judges, 
who  may  take  different  views  of  the  subject,  the  hardship 
is  much  increased.  So  &r  fi'om  thinking  that  the  peti- 
tion ought  to  be  dismissed,  I  think  that  in  justice  the 
fiat  ought  to  be  annulled ;  and  it  cannot  have  escaped 
observation  that  Mr.  Koe  thought  the  same,  when  he 
asked  for  further  time,  without  any  affidavit  to  support 
his  motion,  because  he  had  totally  failed  to  make  out 
his  case. 
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Sir  George  Rose :  —  If  the  depositions  upon  the  pro-        18S8. 
ceedings  do  not  contain  an  act  of  bankruptcy,  the  peti-      BsTmai 
tioner  would  be  entitled  to  annul  immediately;   but       Forster. 
with  a  little  explanation  there  would  be  a  clear  act  of  ^f 

bankruptcy  upon  the  proceedings.     The  Court  does  not      Forster. 
treat  the  proceedings  as  evidence,  but  looks  at  them,  '.^*^«dep<>- 

'  °  '  '   sitioDs  on  the 

in  order  the  better  to  govern  its  discretion,  whether  to  proceedings  do 
annul  or  grant  a   new  fiat  immediately,  &c.     It  has  act  of  bankrupt- 
been  the  practice  for  thirty  years  for  the  Court  to  in-  2^'OTtitKk?to"^^ 
spect  the  proceedings.     Formerlv,  the  bankrupt  could  have  the  fiat 

1  T  mi       ^*  1  .   1  annulled. 

not  see  the  proceedings.     The  Court  has  a  right  at  any         

time  to  call  for  further  affidavits,  if  it  is  not  satisfied.  '^^^^ 
The  looking  at  the  proceedings  is  an  exercise  of  the  proceedings  as 
discretion  of  the  Court  for  the  benefit  of  the  bankrupt ;  looks  at  them 
for  if  the  depositions  clearly  do  not  warrant  the  adjudi-  ^vwn  Us  ^ 
cation   he  has  a  right   to  annul   at   once.      But   the  ^etion. 
assignees   are  to  be  protected,   as  also  the  creditors 
who  have  proved.     In  ex  parte  Vipond  (a),  and  which 
is  correctly  stated  in  the  first  volume  of  Montagu  and 
AyrtorCs   Practice   in   Bankruptcy,  page  385,   it  was 
held  that  the  respondents  might  rely  upon  the  proceed- 
ings without  giving  notice  to  the  bankrupt,  and  that  the 
Court  may  look  at  the  proceedings  without  permitting, 
as  a  matter  of  right,  the  bankrupt  to  inspect  them,  as 
he  is  not  entitled  to  see  the  proceedings  or  hear  them 
read.     As  to  the  justice  of  this  practice,  it  is  not  neces- 
sary to   make  any  observation;  it  is  sufficient  to  say 
what  is  the  strict  practice.  But  it  is  impossible  not  to  per- 
ceive the  hardship  of  the  bankrupt's  situation  if  reliance 
were  to  be  invariably  placed  upon  such  practice ;  and  in 
the  book  to  which  I  have  referred,  the  authors,  referring 
to  ex  parte  Vipond  (a),  say,  in  a  note,  "  such  is  the  prac- 
tice, but  quere  as  to  the  justice  of  it;"  and  observations 

(a)  Ex  parte  Vipond,  1  Mad.  694, 
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18S8.        of  the  same  nature  have  been  made  by  diffisrent  au- 
thors, (a)   When  therefore  I  state  what  is  the  strict  prac- 


Sjt  parte 
FomsTEB. 


In  the^  matter  ^^j  ThcfoUowing  valuable  note  fore,  wishes  to  appeal  from  what 
Fomsna*  ^  inserted  by  Mr,  Deoean  in  his  has  been  done,  and  to  sobaut  it 
Treatiseupon  the  Bankrupt  Laws:  to  the  regular  course  of  examina- 
^'**  It  is  certainly  difficult  to  com-  tion  and  ioquiiy,  there  can  be  no 
prebend  the  justice  of  this  rule  motive  of  conyenience  sufficient 
of  practice,  which  prevents  the  to  countervail  that  essential  prin- 
bankrupt  from  inspecting  the  pro-  ctple  of  justice^  which  requires 
ceedings  against  him  for  the  pur-  that  he  should  at  least  be  ad- 
pose  of  assisting  him  in  applying  mitted  to  know,  to  oppose,  and 
to  supersede  the  commission,  to  controvert  (if  he  is  able)  the 
*'  In  other  cases,'  as  it  u  justly  allegations  of  the  opposite  party, 
observed  by  Sir  W.  Evans,  *  a  and  6f  witnesses,  which  (bong 
party  has  an  opportunity  of  hear-  taken  in  his  absence)  he  had  not 
ing  and  opposing  the  evidence,  as  at  the  time  the  opportunity  to 
well  as  of  examining  the  docu-  contradict  or  to  oppose,  and  upon 
ments,  upon  which  legal  proceed-  which  alone  he  may  possibly  have 
ings  have  been  instituted  against  been  involved  in  rub.** 
him ;  but  here  the  opportunity  This  subject  is  of  such  import- 
is  withheld ;  and  if  he  wishes  to  ance  that  we  subjoin  the  notes 
arraign  the  regularity  of  the  pro-  of  the  following  decisions,  with 
cedure  he  must  take  his  steps  at  a  conviction  that,  the  law  upon 
random  and  in  the  dark.  There  this  subject  will,  before  much 
is  no  other  instance,  indeed,  in  time  has  elapsed,  be  finaUy 
the  whole  course  of  our  juris-  settled: — 
prudence,  in  which  a  person  is  When  the  bankrupt  petitions 
thus  affected  in  a  judicial  pro-  to  annul,  for  want  of  an  act  of 
ceeding  by  evidence  which  he  bankruptcy,  the  Court  will  order 
has  not  an  opportunity  to  know,  copies  of  the  depositions ;  ejt 
to  comment  upon,  and  to  con-  parte  Smith,  3  Deo,  ^  Ck»  101. 
tradict.  Whatever  convenience  On  a  petition  to  annul  the  de- 
may  be  derived  from  certain  positions  cannot  be  read,  though 
rules  of  practice  in  point  of  ar-  notice  to  read  them  has  been 
rangement,  there  are  neverthe-  given,  unless  copies  are  tendered, 
less  great  and  fundamental  prin-  id  sembie;  e*  parte  nmrkiU^ 
ciples  of  justice  to  which  all  2  Mont.  ^  Ayr.  672. 
matters  of  judicial  detail  should  Depositions  on  the  proceed- 
be  considered  as  essentially  sub-  ings  by  third  persons  are  not 
ordinate.    When  a  party,  there-  per  $e  evidence  against  the  bank- 
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tice,  let  it  not  be  supposed  that  I  think  it  ought  to  be        1838. 
enforced,  if  the  bankrupt  wishes  for  further  time,  or  for        

.  ^  •      .•  -5*  parie 

a  mva  voce  examination.  Fobster. 

la  the  matter 

Mr*  Swanstan :  —  How  can  the  bankrupt,  deprived  of      Fobstba. 
all  his  proper^,  bear  the  expense  of  a  vivd  voce  exami- 
nation? 

A  question  then  aros^  by  whom  the  application  for  the 
vivd  voce  examination  ought  to  be  made,  and  whether 
the  assignees  ought  not  to  pay  the  costs  of  the  day. 

The  Chief  Judge  and  Sir  George  JRose  said :  —That 
the  practice  was  settled,  as  had  already  been  stated; 
and  Sir  John  Cross  stated,  that  as  the  assignees  had 
been  the  cause  of  this  double  trial,  they  ought  in  his 
opinion  to  be  visited  with  the  costs  of  the  day;  but 
without  any  order  being  made  as  to  the  costs  of  the 
day,  it  was  finally  ordered  that  the  petition  should  stand 
over,  and  that  there  should  be  a  vivd  voce  examination* 

This  day  Mr.  Swanston^  on  behalf  of  the  bankrupt,     April  19, 
moved  to  postpone  the  vivd  voce  examination,  and  that        1838. 
the  respondent  should  furnish   copies    of  the   depo-  Upon  *wofi  wee 

ezamiQatioD  as 

sitions  as  to  the  act  of  bankruptcy  on  the  proceed-  to  the  act  of 
ings,  a  statement  of  the  acts  of  bankruptcy  intended  asrigne^^ust^ 
to  be  relied  upon,  and  a  list  of  the  names  of  the  wit-  ?^  ^otX^x  of 

,  .  the  acts  of  bank- 

nesses  to  be  examined.     If  the  other  side  had  filed  ruptcj  they  rely 
affidavits  the  petitioner  could  have  answered  them ;  and  ]^not  to  fur^^ 

__^ nish  a  list  of 

rupt  on  a  petition  to  annul ;  ex  the  depositions,    and  the  pro- 

parte  Ckambert^  2  Mont,  ^f  Ayr.  ceedings  are  not  evidence  against 

464.  him,  unless  previous   notice  is 

Upon   a   petition    to    annul,  given  him  of  the  intent  to  use 

or  reverse  the  adjudication,  the  them;  ex  parte  Goodwin,  1  Dea» 

bankrupt  is  entitled  to  copies  of  695. 
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1838.        as  the  witnesses  are  to  be  examined  vivd  voce,  he  should 
"~^*         be  placed,  aa  near  as  possible,  in  the  same  situation,  by 

FoRSTEE.      having  a  statement  of  what  these  witnesses  will  prove. 
In  the  matter 
of 

F0R8TER.  Mr.  Koe^  canird:  —  There  can  be  no  necessity  to  fur- 

nish the  bankrupt  with  any  statement  of  what  are  the 
facts  are  to  be  proved,  because  he  will  have  an  oppor- 
tunity of  cross-examining  the  witnesses;  the  same 
reason  will  prevent  his  having  copies  of  the  depositions 
on  the  proceedings,  as  they  are  not  to  be  depended 
upon,  but  the  witnesses  are  to  be  examined  vivd  voct, 
and  may  be  cross-examined.  As  to  giving  lists  of  the 
names  of  the  witnesses,  such  a  thing  was  never  heard 
of,  and  would  be  of  most  dangerous  consequence,  because 
witnesses  might  be  tampered  with. 

The  Chief  Judge  :  —  When  this  petition  was  first 
heard  the  respondent  proposed  to  read  the  depositions 
of  the  act  of  bankruptcy  on  the  proceedings  in  support 
of  his  case,  which  he  would  have  done  if  the  bankrupt 
had  not  objected  for  want  of  notice  of  the  intention  to 
read  them.  If  they  had  been  read,  the  probability  is 
that  the  Court  would  have  ordered  a  vivd  voce  exami- 
nation, and  the  bankrupt  would  have  heard  the  case 
against  him.  On  a  petition  to  annul,  a  bankrupt  finds 
himself  in  a  very  singular  situation;  he  is  declared 
bankrupt  by  a  proceeding  had  recourse  to  behind  his 
back,  so  that,  unless  there  is  something  unfair  in  his 
conduct  or  acquiescence,  the  Court  are  always  anxious 
to  assist  him  in  every  possible  method  to  enable  him 
to  arrive  at  a  knowledge  of  the  case  which  is  made 
against  him.  In  this  case  notice  must  be  given  of  the 
acts  of  bankruptcy  intended  to  be  proved  at  the  hearing, 
but  no  list  of  witnesses  can  be  ordered. 
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Sir  John  Cross:  —  This  case  must  not  be  drawn  into         1838» 
a  precedent,  as  the  order  now  made  depends  on  the 
very  peculiar  circumstances  of  this  particular  case ;  viz.,       Forstbs. 
at  the  hearing  the  petitioning  creditor  offered  to  read  ^  the  matter 
the  depositions  on  the  proceedings ;  he  was  prepared  to       Foestee. 
read  them,  and  to  do  nothing  else  whatever;  and  the 
nature  of  the  evidence  of  the  depositions  on  the  pro- 
ceedings resembles  that  taken  before  a  magistrate,  so 
that  it  appeared  to  me  that  the  petitioning  creditor  was, 
in  strictness,  out  of  Court,  as  he  had  no  other  evidence; 
but  the  rest  of  the  Court  thought  otherwise.     If  the 
respondent  had  followed  the  usual  and  proper  course, 
that  is,  had  filed  affidavits,  he  would  have  furnished  the 
bankrupt  with  every  tittle  of  evidence  he  intended  to 
produce  in  support  of  his  case,  as  well  as  the  names  of 
his  witnesses.     It  therefore  appears  to  me,  that  it  was 
an  indulgence  to  the  respondent,  in  favour  of  the  rest 
of  the  creditors,  to  give  him  the  benefit  of  a  viva  voce 
examination.     It  is  under  such  circumstances  that  I  am 
of  opinion  what  the  bankrupt  asks  should  be  granted, 
as  being  reasonable  in  this  particular  case. 

SHx  George  jRjote: — At  the  hearing,  when  the  vivd 
voce  examination  was  ordered,  it  would  have  been  quite 
of  course,  on  the  application  of  the  bankrupt,  to  have 
ordered  that  he  should  have  a  statement  of  the  acts  of 
bankruptcy  intended  to  be  proved;  it  is  now  of  course 
so  to  order,  and  the  only  question  is  as  to  the  costs  of 
the  present  application.  At  the  hearing  the  bankrupt 
might  have  had  copies  of  the  depositions,  if  he  had 
asked  for  them ;  or  he  might  have  insisted  that  the  vivd 
voce  examination  should  be  confined  to  the  identical 
witnesses  whose  names  appeared  on  the  depositions. 
There  is  never,  so  far  as  the  inclination  of  this  Court 
is  concerned,  any  reason  why  the  bankrupt  petitioning 
Vol.  hi.  r  r 
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1838. 

Ex  parte 

FORSTBR. 

In  the  matter 
of 

FORSTBB. 

When  the  bank- 
rupt bond  >Scb 
petitions  to 
annul,  it  is 
nearly  of  course 
to  allow  him  to 
become  ac- 
quainted with 
the  depositions 
on  the  proceed- 
ings. 


to  annul  should  not  see  the  depositions  on  the  pro- 
ceedingSy  unless  there  is  a  suspicion  that  the  bankrupt 
is  not  the  real  petitioner,  but  the  tool  of  some  other 
person ;  otherwise  I  should  say  that  it  is  nearly  of  course 
ior  this  Court  to  allow  the  bankrupt,  in  some  way  or 
other,  to  become  acquainted  with  the  contents  of  the 
depositions  on  the  proceedings.  Although  tbe  question 
is  not  now  before  the  Court,  I  tliink  I  may  usefully 
suggest,  that  as  the  viod  voce  examination  was  ordered 
to  clear  up  some  doubts  in  the  mind  of  the  Court  as  to 
whether  the  depositions  on  the  proceedings  were  suffi- 
cient, on  which  the  respondent  solely  relied,  therefore 
no  evidence  can  be  offered  to  make  a  new  case;  all  the 
respondent  can  do  is,  to  endeavour  to  carry  them  up 
to  an  act  of  bankruptcy  as  the  fiu:ts  now  stand. 


Per  Curiam: — The  petitioner  may  be  at  liberty  to 
inspect  the  proceedings  at  all  reasonable  times  before 
the  26th  instant,  when  the  vivd  voce  examination  Mrill 
come  on ;  and  the  respondent  must  give  notice  of  any 
and  what  act  of  bankruptcy  he  intends  to  prove  at  the 
vivd  voce  examination.  No  list  of  witnesses  will  be 
given.  The  costs  of  this  application  may  abide  the 
result  of  the  petition. 

May  7.  This  day  the  vivd  voce  examination  of  witnesses  came 

on. 


Affidavits  can- 
not be  read  on 
avtvd  voce 
examination. 


Mr.  Koe,  with  whom  was  Mr.  Bacon,  having  called 
and  examined  his  witnesses,  proposed  to  read,  in  sup* 
port  of  the  case  of  the  respondent^  some  of  the  affidavits 
filed  at  the  former  hearing. 


Mr.  Stoanston  and  Mr.  O.  Ajiderdon  objected. 
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Per  Curiam: — The  practice  of  this  Court  is,  that        1888. 
where  a  mvd  voce  examination  is  ordered  no  affidavits 
ean  be  read;  on  an  issue  no  affidavits  can  be  read,      Forsteb. 
except  by  special  order.     The  witnesses  having  been  ^"  ^^  matter 
examined  mvd  vocey  have  failed  to  prove  an  act  of  bank-      Forstbb. 
ruptcy,  consequently  the  fiat  must  be  annulled.    All 
costs  to  be  paid  by  the  respondent. 


Ex  parte  LLOYD  and  Co.  —  In  the  matter  of  C.  of  R. 

IRELAND  and  HARRISON.  JH^  25, 

IBSa 

1  HE  bankrupts,  Ireland  and  Harrisaiij  were  partners  Y**®"  ^'  ""^ 
as  dyers  in  Lancaster.  Harrison  was  also  in  partner-  are  jointly  in- 
ship  with  BoUon  as  merchants  in  Manchester.  4tt**«*ly  "aof^ 

In   1886   Harriton  and   Bolton  being  indebted  to  g«gMhi8tep«. 

^  rate  property  as 

L,  Uoydj  S.  J.  Uoyd,  E.  Lioydy  L.  lAoyd  the  younger,  security,  and 
and  C.  W.  Tabor^  (who  carried  on  business  as  JcneSf  bai^pt,and 
Ujoydi  and  Co.)  and  wishing  a  further  advance,  Har-  ^-  ^  'j'^^ 
rison  deposited  with  Lioyd  and  Co.  die  title  deeds  of  an  may  be  made, 
estate  by  way  of  equitable  mortgage,  together  with  the  ^^  |J^  Slowed 
following  memorandum  : — "  Messrs.  Jones^  Uoyd^  and  "«•»"*  -'• 
.Co.,  bankers,  Manchester. — Gentlemen,  Herewith  you 
will  receive  a  bundle  of  deeds  relating  to  my  property, 
situate,  &c.,  which  deeds  are  by  me  deposited  with  you 
as  a  security  for  the  payment  of  the  running  balance 
which,   for   the  time   being,   may  be  accruing    from 
Messrs.  Harrison  and  Bolton  to  you  or  any  of  you,  alone^ 
or  with  any  other  partner  or  partners ;  and  in  considera- 
tion thereof  I  hereby  undertake,  at  my  own  expense,  to 
complete   such   security  when  thereunto  required  by 
you.    I  am,  &c.  J.  Harrison."    In  December  1836  Tabor 
retired  from  the  partnership,  and  the  other  partners 
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1838.  alone  continued  to  make  advances  to  Harrison  and 

Bolton  up  to  July  1837,  when  Harrison  and  Irdand 

Lloyd  became  bankrupt.     The  petition  alleged  that  by  the 

I  ^th  ^''^^t  bankruptcy  of  Harrison  his  partnership  with  BoUon  was 

of  dissolved,  and  prayed  the  common  order  for  sale  of  die 

and  another.  P^eniises,  and  for  liberty  to  prove  against  the  estate  of 

Harrison  alone  for  any  deficiency. 

Mr.  Stoanston  for  the  petition. 

Mr.  C  P.  Cooper  and  Mr.  Arcbbold^  contra: — 
First,  This  is  a  joint  debt,  and  Bolton^  the  other  joint 
debtor,  is  solvent,  and  consequently  there  cannot  be 
any  proof  against  the  bankrupt,  but  against  Bolton  and 
the  joint  assets.  Second,  The  deposit  was  not  to  the 
present  firm  of  the  petitioners,  and  therefore  does  not 
constitute  any  security  to  them;  at  the  time  of  the 
deposit  the  firm  consisted  of  six  partners,  but  there 
were  only  five  when  the  debt  was  incurred.  The  words 
of  the  memorandumi  ^'  which  may  be  due  to  you,  or 
any  of  you,  or  with  any  other  partner  or  partners," 
though  they  might  induce  a  man  of  business  to  believe 
it  included  any  of  the  firm,  whatever  alterations  might 
take  place  therein,  yet  such  is  not  the  interpretation 
which  the  law  puts  upon  them.  Third,  Bolton  is  not 
served ;  and  can  any  account  bind  him  which  is  taken 
in  his  absence? 

Mr.  Stoanstonj  contra. 

The  Chief  Judge  :  —  I  feel  so  much  difficulty  in  this 
case  that  I  should  have  been  glad  if  an  order  had  been 
taken  by  consent.  The  argument  that  the  memorandum 
does  not  extend  the  security  to  the  new  firm  of  five  is 
not  valid.     The  memorandum  was  intended  to  apply 
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to  any  state  of  the  firm,  whether  the  number  of  part-  1838. 
ners  increased  or  diminished,  which  it  contemplates,  •""""" 
and  for  which  it  provides.     But  then  arises  the  ques-        Lloyd 

tion,  what  is  to  be  done  with  the  proceeds?    There     and  others. 

.  In  the  matter 

would  be  great  difficulty  in  acceding  to  that  part  of  of 

the  prayer  of  the  petition  which  asks  to  prove  the  ^5^o^cr 
di£Perence  against  the  separate  estate,  as  no  separate 
debt  exists  in  law,  and  there  is  nothing  in  the  memo- 
randum to  convert  it  into  a  separate  debt.  It  there- 
fore appears  to  me  that  it  would  be  improper  to  allow 
a  proof  against  the  separate  estate.  It  would  be  far 
better  to  agree  to  an  order  for  the  payment  of  the 
money  into  Court.  There  does  not  appear  any  reason 
why  the  money  should  be  paid  over.  I  feel  a  difficulty 
as  to  the  proper  order  to  make^  unless  by  consent.  I 
wish  therefore  to  consider  of  my  judgment. 

Sir  John  Cross:  —  I  see  no  difficulty  in  declaring  the 
petitioners  equitable  mortgagees.  It  would  be  absurd 
to  say  that  the  memorandum  was  not  a  security  to 
the  five.  But  the  next  part  of  the  prayer,  for  proof 
against  the  separate  estate,  creates  much  difficulty  in 
my  mind:  on  that  point  I  wish  to  consider  of  my 
judgment. 

Sir  George  Rose : —  The  difficulty  in  this  case  is,  that 
a  joint  creditor  cannot  prove  under  a  separate  fiat  in 
order  to  receive  dividends ;  and  therefore  can  the  Court 
order  a  sale^  as  that  is  only  done  ancillary  to  proof? 
But  there  are  other  points  with  regard  to  the  amount 
of  the  debt,  as  voting  in  choice  of  assignees  (a),  which 
enable  the  Court  to  direct  a  sale,  in  order  to  arrive 
at  the  amount ;  so  that  though  there  may  not  be  any 


(a)  See  6  Geo.  4.  c.  16.  s.  68. 
R  R   3 


604  CASES  IN  BANKRUPTCY. 

1838.       right  of  proof  against  the  separate  estate,  still  this 

Court  miffht  order  the  sale.    But  the  difficulty  arises 

Lloyd        from  the  shape  of  the  prayer  of  the  petition.    If  the 

fcTth  ^**^1^     proof  is  to  be  made  against  the  joint  estate,  the  order 

of  for  sale  of  the  security  would  be  clear ;  but  it  is  not 

and  another.    4^^*®  j^^t  to  view  the  matter  in  that  light     On  Wll 

filed,   equity  would   have    given   the  petitioners  the 

benefit  of  their  security,    allowing  the   assignees  to 

pursue  their  right  of  action ;  but  as  that  is  objected  to 

we  can  only  order  a  sale,  and  allow  a  proof  against 

the  joint  estate. 

Mr.  Swanston  here  consented  to  abandon  that  part 
of  the  prayer  as  to  proof  against  the  separate  estate. 

Per  Curiam: —  In  diat  case  take  the  common  order. 


C.  of  R.  -Er  parU  WHITBREAD.  —  In  the  matter  of 

May  26,  LUPTON. 

1838. 

When  all  ptfdes  IN  this  case  an  equitable  mortgagee  and  the  assignees 
DoTMiy  neoes-  ^^^  agreed  to  sell  the  mortgaged  premises,  without  the 
atyfor an  order  ^^^^^  ^f  ^^  Qj^,.^     The  purchaser  having  objected  to 

table  mortgage,    the  title  on  that  ground,  the  equitable  mortgagee  now 

presented  the  common  petition  for  an  order  for  sale. 

Mr.  Boom  for  the  petition. 

Mr.  RofferSf  for  the  assignees :  —  There  is  no  ground 
for  the  objection,  therefore  if  the  petitioner  wishes  for 
the  order  it  must  be  at  his  own  expense. 

Per  Curiam : — In  cases  of  equitable  mortgages,  if  all 
parties  agree  to  a  sale,  and  there  is  not  any  dispute  of 
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any  nature^  there  is  not  any  necessity  for  presenting  a  1838. 

petition.   The  purchaser's  objection  is  not  tenable.   This  „ 

petition  IS  therefore  not  necessary,  and  consequently,  if  Writbread. 

the  petitioner  wishes  for  the  order,  he  must  pay  the  costs  '°  thc^matter 

himself.  Luptok. 
Common  order,  at  the  costs  of  the  petitioner. 


Ex  parte  STEPHENSON.  —  In  the  matter  of  C.  of  R. 

STEPHENSON.  ^83a' 

1  HIS  was  a  petition  by  the  bankrupt  to  be  paid  his  aioner  w^'an 
allowance,  which  had  been  ordered  by  the  commis-  ■^'^ce>*>« 

■^  may  sign  it  after 

sioner  under  6  Geo.  4.  c  16.  s.  114.  (a)     The  order  was  the  choice  of 

t*  11  assignees;  and 

as  follows :  —  tfh  is  made 

"  In  the  Court  of  Bankruptcy.  «^^!h?I^ 

"  London,  20th  December  1837.       signees,  they 

_       ^  cannot  aitei*'" 

<<  In  the  matter  of  J.  Stq^hensoUy  a  bankrupt.  wards  object 

«  Memorandum,  that  upon  the  application  of  the  ^£^^1  *" 
bankrupt  I  did  order  that  an  allowance,  at  the  rate  of 
SL  per  week,  should  be  made  to  the  bankrupt  out  of 
his  estate,  for  the  support  of  himself  and  family,  from 
the  8th  day  of  December,  being  the  date  of  the  adjudi- 
cation in  this  matter,  until  assignees  are  chosen ;  such 
allowance  being  made  subject  to  prior  charges  on  the 

estate. 

"  Joshua  Evans,  Commissioner." 


(a)  ^  And  be  it  enacted,  that  it  from  time  to  time  to  make  such 

shall  be  lawful  for  the  commis-  allowance  to  the  bankrupt  out  of 

sionersybefore  the  choice  of  assig-  his  estate,  until  he  shall  have 

nees,  and  after  such  choice  for  passed  his  last  examination,  as 

the  assignees,  with  the  approbar  shall  be  necessary  for  the  support 

tion  of  the  commissioners,  testi-  of  himself  and  his  family.' 
fied  in  writing  under  their  hands, 
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183a  ^^  20th  December  1837. 

"  We  the  undersigned,  being  the  assignees  of  the 

Stephenson,    bankrupt's  estate  this  day  chosen  by  the  creditors,  do 
Iq  the  matter  hereby  propose  that  an  allowance,  at  the  rate  of  3/.  per 
Stzphensok.    week,  shall  be  made  to  the  bankrupt  for  the  above- 
mentioned  purpose,  from  this  day  until  the  day  ap- 
pointed for  passing  the  bankrupf  s  examination. 

"  R.  Hockley,  "i 

A    TT  r  Creditors  Assiimees.'' 

A.  Hockley,  J  ^ 

^*  I  approve  of  such  last-mentioned  allowance  being 
made,  subject  to  prior  charges  as  above  mentioned. 

<<  Joshua  Evans,  Commissioner.** 

The  bankruptcy  was  declared  on  the  8th  of  De- 
cember, and  the  assignees  were  chosen  on  the  20th  of 
December. 

Mr.  Rogers  for  the  petition. 

§ 

Mr.  Swanstanj  for  the  assignees,  contended  that  the 
commissioner  had  not  any  jurisdiction  to  make  the  first 
part  of  the  order,  because  the  statute  authorizes  the 
commissioner  to  make  the  allowance  till  the  assignees 
are  chosen ;  and  the  first  order  is  dated  the  20th  of 
December,  on  which  day  the  commissioner's  power 
expired,  because  assignees  were  then  chosen.  There  is 
not  any  fund  in  the  hands  of  the  assignees ;  and  the 
bankrupt  had,  at  his  bankruptcy,  a  large  sum  in  his 
hands,  which  he  has  not  accounted  for,  and  his  last 
examination  is  therefore  adjourned  sine  die. 

The  Chief  Judge  :  —  The  Court  is  of  opinion  that 
the  bankrupt  is  entitled  to  his  allowance.  There  is 
evidence  on  the  proceedings  that  the  commissioner  made 
the  order  prior  to  the  choice  of  assignees,  and  then  they 
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made  an  order  up  to  the  last  examination ;  and  they        1838. 
cannot  withdraw,  for  the  reasons  stated.  „         , 

Ex  parte 
Stsphenson. 

Sir  John  Crass:  — The  commissioner  says,  «  I  did  ^"  the^n>«tter 
order,^  that  isf,  before  the  choice;  and  after  the  choice,    Stephbhsov. 
the  assignees  themselves  grant  an  allowance  up  to  the 
forty-second  day.     They  now  instruct  counsel  to  all^e 
that  there  is  not  any  estate,  but  that  is  not  sworn  to. 

Sir  George  Rose : — If  the  assignees  had  any  objection 
to  make  to  the  order  for  allowance,  on  the  ground  of 
irregularity,  they  should  have  presented  a  cross  petition, 
without  which  this  order  is  of  course. 

Allowance  ordered.     Costs  of  both  parties  out 
of  the  estate. 


Ex  parte  PRING.— In  the  matter  of  DAVIS.  C.  of  R. 

May  29, 

1  HIS  was  a  petition  of  two  creditors,  who  were  as-        looo. 
signees,  for  taxation  of  the  petitioning  creditor's  bill  for  goUdtor'*  and 
76i,  and  the  messenger's  for  16£,  both  of  which  had  mMsenger'sbilL 
been  paid  to  the  agent  of  tlie  solicitor  to  the  petitioning 
creditor. 

Mr.  AyriofOj  for  the  solicitor  and  petitioning  creditor, 
objected  that  the  petition  was  multifarious ;  the  bill  of 
the  petitioning  creditor  and  that  of  the  messenger  being 
quite  distinct  matters. 

Mr.  O.  Anderdouj  for  the  agent,  also  objected  on  the 
same  ground. 
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1838.  The  Court  oTemded  the  objection. 


i^  parte  gjj.  Q^Qfgy^  ji^g^  .  —  This  petition  objects  to  an  item 
in  the  mttter  of  102^  paid  to  the  messenger  for  a  valuation  and  in- 
Datm.  ventory.  It  does  not  follow  that  it  will  be  disallowed. 
With  regard  to  a  messenger's  bills  the  common  rules  of 
taxation  do  not  apply.  The  allowance  of  his  charges 
is  regulated  rather  by  the  question  of  work  and  labour 
properly  done  for  the  benefit  of  the  estate.  The  mes- 
senger should  not  have  been  brought  before  the  Court 

Dismiss  the  petition  as  against  the  messenger,  with 
costs  to  be  paid  to  him  by  the  petitioner  in  the  first 
instance,  and  refer  it  to  the  registrar  to  tax  the  bills. 
The  payment  of  the  messenger's  costs  to  depend  ulti- 
mately on  the  taxation  of  his  bill;  and  the  solicitor, 
if  one-sixth  taken  ofi^,  to  reimburse  the  petitioner  the 
messenger's  costs;  but  if  one-sixth  not  taken  oS,  then 
petitioner  to  pay  messenger's  costs. 


CofR.  JEx  parte  RAW ARD. 

Mas  ^»     -1^ 
1838.     .  JVLlL  J.  RUSSELL  moved  to  set  aside  an  order  which 

*  • 

ffidui^obi^Md  ^^^  ^'^^^'^  irregularly  obtained,  and  stated  the  present 
cannot  be  application  properly  came  before  the  Court  by  motion^ 

motioD.  such  being  the  practice  in  Chancery. 

Mr.  BetheUj  cofUrd. 

Per  Curiam :  —  In  bankruptcy  it  is  necessary  to  pre- 
sent a  petition  to  set  aside  an  order  irregularly  ob- 
tained. 

Motion  dismissed,  with  costs. 


thepUdntiffi 
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Ex  parte  WATSON  and  others  —  In  the  matter  of      C.  of  R. 

CLARKE.  J%  20, 

188a 

In  this  case  the  assignees  had  brought  an  aetkm,  to  After  an  action 
which  it  was  pleaded  that  (here  was  not  a  good  peti->  new  petition, 
tioning  creditor's  debt    This  was  a  petition  for  leave  SbTS^^be 
to  sttbstitate  a  new  petitioning  creditor's  debt.  substituted  to 

the  pr^udioe  of 

Mr.  Bickner  for  the  petition* 

Mr.  Wright  for  the  petitioning  creditor. 

Per  Curiam :  — As  the  action  has  gone  so  far  as  plea, 
and  the  defendant  has  depended  upon  the  invalidity  of 
the  petitioning  creditor's  debt,  it  would  be  unjust  to 
him  to  make  an  order  to  substitute  a  new  petitioning 
creditor's  debt,  without  adding  ^*  without  prejudice  to 
the  action.**  Notice  of  this  order  must  be  given  to  the 
defendant  in  the  action,  and  the  petitioner  must  under- 
take to  abide  by  any  order  the  Court  of  Law  may  make. 
The  petitioning  creditor  must  pay  the  costs  of  this 
petition,  (a) 


Ex  parte  WOODWARD  and  otiiers.  —  In  tiie  matter       C.  of  R. 

of  TURNER.  -^J^ 

1887. 

1  HIS  was  a  petition  by  creditors  to  expunge  debts      jv     .  ^ 
proved  by  Doncaderj  on  the  ground  that  the  debts  were        1837. 
barred    by  tiie  statute  of  limitations.     The  petition      C.  of  IL 
stated,  that  a  fiat  issued  agcunst  Woodward  on  the  22d      ^^V  ^9 
of  February  1886,  under  which  Doncoiter  proved  two  if.ddHar,-^., 

give  as  security  a  note  of  himself,  and  another,  ^.,  a  payment  on  behalf  of  J9.»  after  the 
statute  of  limitations  has  b^gon  to  run,  reimes  the  debt  as  qgainst  ^.*— -But  see  potit  615. 

(a)  Sec  MuikeU  ▼•  Drummxmd^  loB.  ^  C.  161 ;  Airetm r.  Jktm^ 
zM.iS.  146. 


TuftNBB. 
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183&        debts  of  2007.  and  4002.     The  20021  was  for  money  lent 

"■"■^        and  advanced  to  the  bankrupt  on  the  17  th  of  June  1825, 

Woodward     for  which  he  gave  a  receipt     The  4002.  was  also  for 

and  others,     money  lent,  for  which  the  bankrupt  rave  as  security  a 
In  the  matter  J        ^  r    o  j 

of  joint  promissory  note  of  hand  for  400/.,  by  the  bank- 

rupt, W.  PindeTf  G.  Finder,  and  W,  Tongue,  and  payable 
to  Dcncaster  or  order  on  demand.  In  answer  to  the 
petition,  Dancaster  filed  an  affidavit,  stating  that  as 
respected  the  2002.  the  bankrupt  had,  at  various  times, 
up  to  June  1833,  paid  interest  thereon,  and  that  in 
November  1835  the  bankrupt  made  out  and  signed  an 
account,  in  which  he  allowed  202.  for  interest,  for  <<two 
and  a  half  years  interest  on  200L  due  17th  December 
next,"  being  the  interest  from  the  17th  of  June  1833  to 
17th  December  1835;  and  that  as  to  the  4002.,  on  the 
2d  of  November  1832,  Tonffite  (who  was  since  dead) 
assigned  his  personal  estate  to  trustees  for  the  benefit  of 
Doncaster  and  his  other  creditors,  and  under  which 
assignment  Dancaster  agreed  to  come  in ;  that  no  divi- 
dend was  made  in  consequence  o{  Finder  retaining  part 
of  the  trust  monies ;  and  that  in  December  1825  Finder 
made  an  assignment  of  his  property  for  the  benefit  of 
his  creditors,  to  which  Doncaster  assented ;  and  that  the 
personal  representatives  of  Tongue  afterwards  received 
a  dividend  oi  Finder' %  estate,  of  which  Doncaster  received 
his  proportion  on  the  22d  of  November  1832,  and  that 
he  also  received  a  dividend  on  the  same  debt  from  the 
estate  of  Finder. 

Mr.  Temple  and  Mr.  Koe  for  the  petition :  —  The  debt 
of  2002.  is  barred  by  the  statute  of  limitations,  and  there 
is  no  payment  of  interest  or  otherwise  than  by  a  state- 
ment in  account.  As  to  the  400JL,  there  has  not  been 
any  payment  whatever  by  the  bankrupt,  or  any  other 
person,  so  as  to  take  it  out  of  the  statute. 
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Mr.  Swansttm  for  Doncatter:  —  As  to  the  4002^,  TcnguB 
paid  a  part  in  1835,  which  takes  the  debt  out  of  the 
statute. 

Mr.  F,  Bailey  for  the  assignees. 

The  Chief  Judge  :  —  The  case  is  not  free  from  sus- 
picion; and  if  it  had  been  brought  by  the  assignees 
earlier  before  the  Court  it  would  have  had  a  better 
appearance.  But  the  petitioner  is  a  creditor.  Some 
of  the  items,  I  think,  liave  been  proved,  and  the  bank- 
rupt has  furnished  a  copy  of  an  account,  but  the  original 
is  not  produced.  But  there  is  a  positive  statement  that 
the  bankrupt  signed  the  original;  and  this  is  sub* 
stantially  a  part  of  the  claim  of  200^  As  to  the  400/., 
it  is  proved  there  was  a  payment  by  another  party, 
which  takes  it  out  of  the  statute.  The  proo&  must 
remain. 

S\T  John  Cross:  —  The  evidence  is  not  quite  satis- 
factory, but  I  cannot  come  to  a  different  conclusion 
from  the  Chief  Judge. 

Sir  George  Rose  did  not  deliver  any  opinion,  having 
just  before  left  the  Court 

Petition  dismissed.    Assignees  costs  out  of  the  estate. 

.  The  parties  resolved  to  appeal  from  the  above  order 
of  the  Court  of  Review.  There  existed  some  difficulty 
as  to  the  special  case,  Sir  George  Rose  having  declined 
to  certify  a  special  case,  on  the  ground  that  it  was  a 
question  of  fact  solely  (a);   on  which  a  petition  was 

(a)  **  And  be  it  enacted.  That  all  way  of  petition,  motion,  or  special 

such  matters  to  be  heard  and  de-  case,  according  to  the  rules  and 

termined  in  the  said  Court  of  r^ulations  to  be  established  as 

Review  shall  be  brought  on  by  herein-afler  provided,  subject  to 


1838. 
Bjt  parte 

WOODWAAD 

and  others. 

In  the  matter 

of 

TOBNIB. 


Lord 
Chancel* 

LOR. 

Dec.  13, 
1837. 
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18S8.       presented  to  the  Lord  Chancellor,  stattng,  that  on  the 

3d  of  January  1837  the  petitioners  presented  th^ 

Ejp  parte       "i 

and  othen.      ^^  appeal  to  the  Lord  Chancellor  The  difficulty  in  which  this  places 

Id  the  matter  on  matters  of  law  and  equity,  or  both  the  Court  and  the  parties  is 

^  ^^            on  the  refusal  or  admisMon  of  evident  from  what  has  just  oc- 

evidence  only;  and  in  all  cases  curred;  for  the  parties  coming 

ofappeal  to  the  Lord  Chancellor  here  on  petition  have  been  ar. 

by  virtue  of  this  act  such  appeal  rested  m  limine^  and  compelled 

shall  be  on  a  special  case,  and  in  to  argue  the  question,  whether 

no  other  mode  whatsoever,  ex*  or  not,  in  fact,  I  did  allow  the 

cept  the  Lord  Chancellor  shall  in  hearing  to  be   brought  on  by 

any  case  otherwise  direct;  which  petition, 

special  case  shall  be  approved  and  *'  It  appears  to  me  that  for  the 

certified  by  one  of  the  judges  of  future  it  will  be  expedient  to 

the  said  Court  of  Review  in  maU  settle  the  practice  on  such  ooca- 

ters  arising  in  the  said  Cburt,  and  dons  as  follows  :•*- 

by  the  judge  trying  the  issue  in  ^  Let  the  appellant  apply  er 

matters  arising  out  of  the  trial  of  parte  to  have  the  matter  heard 

issues ;  and  the  determination  of  on  petition,  and  let  the  respon- 

such  judge  on  the  settlement  of  dent  subsequently  move  to  set 

such  case  shall  be  final  and  con-  the  order  aside,  if  improperly  ob- 

clusive :  Provided  always,  that  all  tained.    This  course  will  ofto 

appeals  to  the  Lord  Chancellor  prevent  the  necessity  of  going 

by  virtue  of  this  act  shall  be  twice  through  the  same  case, 

heard   by  the  Lord  Chancellor  "  Concerning  the  other  point, 

only,  and  not  by  any  other  judge  viz.  that  this  is  a  matter  of  feet, 

of  the  high  Court  of  Chancery."  and  not  of  law  or  equity  or  of 

1  &  S  W.  4.  c.  56.  sect.  5.  evidence,  the  act  is  imperative. 

In  ex  parte  Xeys,  1  Mimi.  4'  The  words  *  in  such  other  vmy  as 

Ajfr,  953 f  the  Lord  Chancellor  to  the  Lord  Chancellor  may  seem 

said,  ^  It  is  not  to  be  understood  meet,*  are  not  added  in  order  to 

that  an  appeal  can  be  heard  on  enable  this  Court  to  hear  any 

petition  instead  of  special  case,  matter  merely  of  fact  on  peti- 

unless  attended  with  very  special  tion,  but  because  it  may  occa- 

circumstances.   The  act  does  not  sionally  occur  that  there  may  be 

point  out  any  circumstances  by  such  an  involution  of  law  and 

which  the  Lord  Chancellor  is  en*  fact  as  to  render  it  impossible 

abled  to  guide  his  discretion  in  to  sever  them.    Such  cases  this 

exercising  his  jurisdiction  when  Court  will  hear  on  petition.  The 

he  is  asked  to  bear  an  appeal  question  here  is,  whether  thb  be 

otherwise  than  on  a  special  case,  a  question  of  law  or  of  fact?" 
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petition  to  the  Court  of  Review  to  expunge  the  proofs        18S8. 

allying  that  the  commisBioners  ought  not  to  hare        — »« 

allowed  the  proof  of  DaneoMter  for  the  sums  of  4ML,    Woodward 

200/^  186i  185.,  or  any  of  them,  inasmuch  as  more     andothesn. 

than  six  years  had  elapsed  since  the  debt  which  was  of 

due  from  the  bankrupt  to  Damxuter  on  the  note  of  hand       '  ^''^'^b. 

dated  the  11th  of  October  1822,  and  the  memorandum 

or  receipt  dated  the  17th  of  June  1825,  arose^  and  no 

sums  of  money  had  been  paid  by  the  bankrupt  to  Dotk^ 

caster  either  in  part  discharge  of  the  principal  monies 

due  upon  the  note  of  hand  or  the  receipt,  or  for  interest 

thereon,  within  the  period  of  six  years  previously  to  the 

22d  of  March  1836;  and  that  the  fact  of  no  interest 

on  either  of  the  two  sums  of  400Z,  and  20021  having 

been  paid  by  the  bankrupt  to  DamoasUr  within  that 

period  appeared  from  the  particulars  of  proof  entered 

into  by  Dtmcoater,  wherein  it  was  stated  that  the  sum 

of  1852.  185.  was  claimed  by  DonoaxUr^  and  allowed 

for  interest  for  the   two   sums   of  4002.  and  2002.; 

whereas  the  interest  on  the  two  sums  of  4002.  and 

200iL,  at  the  rate  of  52.  per  cent  per  annum  for  a 

period    of  six  years,    would  amount  to  the  sum  of 

1802.  only. 

In  opposition  to  this  petition  IkmeasUr  filed  an  affi* 
davit,  in  which  he  stated  (amongst  other  things),  that^ 
as  respected  the  principal  sum  of  2002,  the  bankrupt 
had,  within  six  years  of  his  being  declared  bankrupt, 
paid  him  interest  thereon,  and  on  the  18th  of  February 
1834  had  paid  him  interest  to  the  17th  of  June  1833; 
and  on  the  3d  of  November  1835  that  he  and  the  bank* 
rupt  had  stated  an  account  together,  which  was  in  the 
handwriting  of  the  bankrupt  and  Daneasterj  in  iriiich 
the  bankrupt  allowed  Dtmcaster  302.  for  two  and  a  half 
years  interest  on  the  sum  of  2002.  from  the  17th  day  of 
June  1833  to  the  17th  December  1835;  and  that  as 
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1838.        respected  the  promissory  note  for  400Z.  and  interest^ 

~~~        Donecuter  by  his  affidavit  stated  that  he  received  a  divi- 

WooD^^D     dend  thereon  under  an  assignment  made  by  William 

and  others.     Pinder  (a  joint  maker  of  the  promissory  note  with  the 
In  the  matter  i 

of  bankrupt)  for  the  benefit  of  his  creditors  in  December 

TvBirim,       1835,  and  that  he  had  also  received  a  dividend  on  the 

debts  of  400il  under  an  assignment  made  by  William 

Tanffue  (another  joint  maker  of  the  promissory  note) 

for  the  benefit  of  his  creditors  on  the  22d  of  November 

1832;  and  that  there  had  been  mutual  dealings  and 

accounts  between  him,  Doncatier,  and  the  bankrupt, 

and  left  unsettled  at  the  time  of  his  bankruptcy  in 

1835 ;  and  that  Doncaster  was  indebted  to  the  bankrupt 

in  the  sum  of  24^  2f.  \d^  for  which  in  his  proof  under 

the  fiat  he  gave  credit;  and  that  in  September  1835 

the  bankrupt^  being  in  embarrassed  circumstances,  iq>- 

plied  to  Doncaster  to  be  a  trustee  under  a  creditors 

deed  to  be  executed  by  him,  and  drew  out,  in  his  own 

handwriting,  a  statement  (^  his  debts  and  engagements^ 

in  which  he  inserted  Dancaster^s  debt,  amongst  others, 

as  follows:  —  ^^Domcastery   including  interest,  7732.;" 

and  afterwards,  by  indentures  of  lease  and  release  and 

assignment  of  his  real  and  personal  estate  to  Dofuxuter 

and  two  other  trustees,  on  the  usual  trusts,  for  the 

benefit  of  creditors;  but  which  deeds  were  afVerwarda 

superseded  by  the  fiat  issued  against  the  bankrupt^ 

wherein  he  was  declared  a  bankrupt,  and  Ikmeasier 

chosen  one  of  his  assignees. 

When  the  petition  was  argued  before  the  Lord  Chan- 
cellor the  fact  was  stated  of  Sir  Oeatye  Mote  having 
declined  to  certify  the  special  case^  on  the  ground  that 
it  was  solely  a  question  of  fact. 

Lord  Chancellor  :  —  As  to  the  200iL,  I  do  not  see 
how  any  doubt  could  arise;  it  is  clearly  proveable. 
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The  400il  ig  questionable ;  but  as  Sir  Oeorge  Base  states        1838. 
that  this  is  a  question  of  fact,  I  will  confer  with  him        ""^ 

V    -  .   .        .J  JBx  parte 

before  giving  judgment.  Woodward 

and  others. 
In  the  matter 

Dec  1«%  1837.— This  day  the  Lord  Chancellor  ordered      _  of 
the  petition  of  appeal  to  be  dismissed  with  costs,  witb. 
liberty  to  apply  to  the  Court  of  Review  for  a  rehearing. 


TUKNBR. 


The  parties  now  presented  a  petition  of  rehearing      May  1, 
to  the  Court  of  Review.  1838. 

Mr.  Swanston  and  Mr.  F,  Bailey  for  the  petition  of 
rehearing :  —  The  question  is,  whether  payment  of  in* 
terest  by  one  of  two  parties  to  a  promissory  note,  after 
the  bill  is  barred  by  the  statute  of  limitations,  takes  the 
debt  out  of  the  statute ;  this  is  submitted  to  be  a  ques- 
tion of  law,  and  not  a  question  of  Act.  The  9th  Geo.  4. 
c.  14.  8.  L  provides  that  no  joint  contractor  shall  be 
bound  by  any  verbal  acknowledgment  of  a  joint  con- 
tractor, (a)  But  the  pa3anent  of  interest  in  this  case 
is  not  an  **  acknowledgment"  within  the  words  of  the 
statute.   A  payment  on  account,  is  merely  evidence  of  an 

(a)  The  words  are :  '^  That  in  some  writing  to  be  signed  by  the 
actions  of  debt  or  upon  the  case  party  chaigeable  thereby ;  and 
grounded  upon  any  simple  con-  that  where  there  shall  be  two  or 
tract  DO  acknowledgment  or  more  joint  contractors,  or  execu- 
promise  by  words  only  shall  be  tors  or  administrators  of  any  con- 
deemed  sufficient  evidence  of  tractor,  no  such  joint  contractor, 
a  new  or  continuing  contract  executor  or  administrator,  shall 
whereby  to  take  any  case  out  lose  the  benefit  of  the  said  enact- 
of  the  operation  of  the  said  ments  or  either  of  them,  so  as  to 
enactments  or  either  of  them,  be  chargeable  in  respect  or  by 
or  to  deprive  any  party  of  the  reason  only  of  any  written  ac- 
benefit  thereof,  unless  such  ac-  knowledgment  or  promise  made 
knowledgment  or  promise  shall  and  signed  by  any  other  or  others 
be  made  or  contuned  by  or  in  of  them." 
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1838. 

Ex  parte 

Woodward 

and  others. 

In  the  matter 

of 

TURNSB. 


acknowledgment.  Ten  years  had  run  when  the  assign- 
ment was  made.  This  Court  would  not  grant  a  special 
case,  on  the  ground  that  it  was  a  question  of  &ct ;  a  peti- 
tion was  then  presented  to  the  Lord  Chancellor,  on  which 
the  case  was  heard,  who,  seeing  the  proposed  special 
case  with  an  indorsement  thereon  —  <'  matter  of  fact  not 
within  the  act^ "  said  he  did  not  perceive  how  it  could 
be  considered  a  question  of  fact,  but  that  he  would 
confer  with  the  judge  who  had  made  the  indorsement. 
He  did  so,  and  the  learned  judge  told  him,  that  according 
to  his  recollection  the  question  of  law  was  not  argued, 
whereon  the  Lord  Chancellor  said  he  should  dismiss 
the  petition  of  appeal,  with  liberty  to  present  a  petition 
of  rehearing  to  the  Court  of  Review. 


Sir  George  Base:  —  If  the  case  went  to  the  Lord 
Chancellor  on  any  mistake,  it  was  quite  right  that  it 
should  come  back  to  this  Court  to  set  the  matter  right. 
I  told  the  parties  that  a  material  point  stated  in  the 
special  case  was  not  argued  in  this  Court,  and  I  further 
told  the  parties  that  there  was  a  disposition  in  this 
Court  to  set  the  matter  right  by  a  rehearing.  I  now 
repeat,  that  the  essential  fact  on  which  this  case  turns 
was  not  brought  before  the  Court  at  the  former  hearing. 

Mr.  Temple :  —  If  any  mistake  has  arisen  with  regard 
to  the  special  case,  it  is  owing  to  the  very  unfortunate 
manner  in  which  appeals  are  constituted  as  regards 
special  cases, — unfortunate  for  the  parties,  unfortunate 
for  counsel,  and  unfortunate  for  the  Court  itself. 


Practice  of  the 
Chief  Judge  as 
to  certifying 


The  Chief  Judge: — Whenever  a  special  case  is 
brought  before  me,  all  I  do  is  to  ascertain  that  the  focts 
are  correctly  stated.  I  feel  it  to  be  my  duty  to  certify 
the  facts  to  the  hord  Chancellor,  leaving  it  to  Us  Lord- 
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ship  to  reject  the  special  case  if  it  relates  to  a  question        1638. 

of  fact.     Such  is  my  practice.     This  case  was  decided 

here,  on  the  ground  that  at  the  time  of  the  death    Woodwabd 

of  the  debtor  the  statute  of  limitations  had  run,  and  that  i„^^he  matter 

the  debt  could  not  be  revived  as  against  the  personal       ^  of 

representative  of  the  deceased  by  the  acknowledgment 

of  another  person. 

Mr.  Temple  and  Mr.  Koer — The  words  of  the  statute 
are  clear  concerning  written  acknowledgments,  but 
leave  the  law  as  to  the  effect  of  payments  of  interest  as 
it  was  when  the  act  was  passed :  and  the  law  is,  that 
payment  of  interest  by  one  joint  contractor  does  not 
affect  the  other.  [Sir  George  Rose :  —  Suppose  a  proof 
made  by  one  joint  contractor,  would  not  that  take  the 
debt  out  of  the  statute  as  to  the  other  joint  contractor  ? 
The  Chief  Judge: — Whitcomb  v.  Whiting  (a),  decided 
before  Lord  Tenterderi^  act  passed,  lays  down  that 
payment  of  interest  by  one  joint  contractor  takes  a  case 
out  of  the  statute  as  against  the  others;  but  where  the 
statute  has  run  as  against  all  the  contractors,  it  never 
can  be  said  that  any  one  of  them  is  the  agent  for  the 
others  concerning  a  debt  which  is  barred.]  In  the  pre- 
sent case  the  statute  had  barred  the  debt  before  the 
payment  was  made  or  the  assignees  had  been  chosen. 

As  to  the  200/.  debt  it  was  founded  upon  a  memo- 
randum dated  in  1825.  It  is  alleged  that  interest  has 
been  paid  thereon ;  but  the  allegation  is  not  sufficient  evi- 
dence, because  the  Court  requires  the  same  evidence  as 
would  be  necessary  at  law,  where  the  testimony  of  the 
par^  cannot  be  received.  It  is  said  there  is  written 
evidence^— 'that  signed  by  the  bankrupt;  to  that  it  is 
objected,  that  it  is  not  proved  that  the  bankrupt  signed 
it,  nor  when  he  signed.     But  the  memorandum,  if  evi- 

(a)  Whitcomb  v.  Whiting,  2  Doug.  628. 
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1838.       dence,  is  not  an  admission  that  the  debt  was  due,  but 
„  that  two  years  and  a  half  interest  would  be  due  on  a 

Ex  parte  ^ 

Woodward    future   day.     It  refers  to  200il:  what  200Z.  is  this? 
IiTlhrl^er  ^^'^  ^"'^^  iviii^^ :— Is  it  not  an  admission  that  200i 
of  was  due?  If  it  had  been  for  past  interest,  it  might 

u&NEB.  y^  fairly  contended  that  it  furnished  no  evidence  that 
the  principal  was  still  due,  but  an  admission  that  in* 
terest  will  be  due  on  a  fiiture  day,  admits  that  the  prin- 
cipal is  still  owing.]  It  is  contended  there  should  be  a 
technical  admission  of  tlie  debt,  in  terms  admitting  of 
no  doubt  Jackson  v.  Fairbank  (a)  may  be  cited  by  the 
other  side ;  but  much  doubt  has  been  thrown  upon  that 
case  in  Brandram  v.  Wharton,  (b) 

Mr.  Stoanstan  in  reply :  —  After  the  appeal  has  been 
dismissed  with  costs  by  the  Lord  Chancellor,  this  Court 
cannot  entertain  a  petition  of  rehearing.  [^PerCuriam: — 
The  dismissal  was  not  on  the  merits,  but  because  the 
petition  of  appeal  was  not  regularly  before  the  Court] 
But  it  is  submitted  that  merely  presenting  a  petition  of 
appeal  is  an  election  not  to  have  a  rehearing.  But  if 
the  petition  is  to  be  reheard,  there  are  two  points  for 
the  consideration  of  the  Court;  first,  as  to  the  200L, 
and,  second,  as  to  the  400L  [Per  Curiam : — As  to  the 
200^  the  Court  is  in  favour  of  the  respondent]  There 
may  be  more  difBculty  in  sustaining  the  proof  as  to  the 
400£,  but  it  does  not  appear  whether  or  not  the  liability 
on  the  note  had  been  barred.  Jackson  v.  Fairbank  (a) 
is  clearly  in  favour  of  the  respondents.  [The  Chief 
Judge  : — In  that  case  all  the  payments  had  been  within 
six  years.]  [Sir  George  Rose: — Payment  of  a  dividend 
by  one  of  two  joint  contractors  takes  a  debt  out  of  the 

(a)  Jackson  v.  Fairbanks  S  Hen*  BL  340. 

{f)  Brandram  t.  Wharton^  1  Barn,  4*  <i^  465. 
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statute  as  to  the  other;  such  is  clearly  the  law,  strange        1838. 
as  it  may  appear;  but  that  only  applies  to  a  debt  not      J 
then  barred;  in  other  words,  to  a  debt  then  proveable.]     Woodwakd 
It  was  decided  in  Bvrleigh  v.  Stott  (a)  that  a  payment  of  in*"he  ^matter 
interest  by  A.  on  the  joint  and  several  note  of  A.  and  of 

B.  is  evidence  of  a  promise  by  B^  and  takes  the  note 
out  of  the  statute  of  limitations,  though  B.  was  a  mere 
surety,  and  the  payment  was  made  without  his  know- 
ledge. [The  Chief  Judge: — In  that  case  the  payment 
was  made  a  few  days  before  the  six  years  had  expired.] 
But  not  any  of  the  judges  make  any  reference  to  that 
fact,  but  all  put  the  judgment  upon  another  ground: 
one  of  the  judges  suggests  agency.  The  statute  of 
limitations  does  not  sever  the  debt,  which  is  joint.  In 
1832  one  of  the  joint  makers  of  the  note  assigned  all 
his  property  in  trust  for  his  creditors ;  and  several  cases 
decide  that  a  payment  in  goods  takes  a  case  out  of  the 
statute  of  limitations.  [The  Chief  Judge  : — The  note 
was  given  in  1822,  the  assignment  was  in  1832,  and 
nothing  done  in  the  meantime  to  take  it  out  of  the 
statute.]  The  assignment  is  equivalent  to  delivery,  and 
therefore  the  assignment  to  trustees  is  equivalent  to  a 
delivery  to  the  creditor.  [The  Chief  Judge:  —  That 
view  struck  Mr.  Justice  Bayley  in  Atkins  v.  Tregold,  (ft)] 

The  Chief  Judge  :  —  There  is  not  any  reason  for 
expunging  the  debt  of  200Z.  The  ground  on  which  the 
petitioner  relies  is,  that  the  debt  was  barred  by  the 
statute  before  the  fiat  issued ;  but  any  acknowledgment 
made  by  the  bankrupt  in  writing,  or  any  payment  of 
interest  takes  the  debt  out  of  the  statute.  It  is  sworn 
that  interest  has  been  paid,  and  the  fact  is  admitted  in 
the  memorandum,  so  that  it  is  impossible  not  to  say 

(a)  Burleigh  v.  Stott,  8  Bam.  ^  Cres.  36.  S.  C.  2  Af.  4>  B.  93. 
{b)  Atkins  V.  Tregold,  2  Bam,  ^  Cres.  25.  S.C.Slk^R.  S3. 
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1838.        that  there  is,  in  18259  an  admission  under  the  hand  of 
the  bankrupt    that  200^  was  due.     As  to  the  400L. 

Ex  parte  '^ 

WooDWAEo     before  the  9  Geo.  4.  c.  14.  any  acknowledgment  would 

In*"thc^  roaucr  ^^^  ^  ^^^^  ^"^  ^^  *®  Statute^  and  so  would  any  ac- 
of  knowledgment  by  a  co-contractor.  If,  in  this  case^  there 

had  been  any  payment  by  the  co-contractor,  I  should 
say  the  statute  of  9  Geo.  4.  c.  14*  had  left  the  law  as  it 
was  before  that  act  passed.  Then  what  were  the  deci* 
sions  before  that  act  was  passed?  The  decision  in 
Jackson  V.  Fairbank  (a)  was  agitated  in  Brandram  v. 
Wharton  (b)y  but  not  overruled;  and  in  Burleigh  v. 
Stott  (r)  it  was  referred  to,  and  relied  upon.  Jackson  v. 
Fairbank  (a),  therefore,  has  not  been  overruled.  At  the 
former  hearing  of  the  present  case,  the  Court  thought 
the  400L  debt  should  be  expunged.  The  fects  are  now 
clearly  before  the  Court,  and  it  appears  that  the  deed  of 
assignment  was  executed  more  than  three  years  after 
the  debt  was  incurred.  The  question  then  arises^ 
whether,  after  the  statute  of  limitations  had  begun  to 
run,  one  co*contractor  could  revive  a  debt  as  against 
another  ?  Now  even  if  there  were  no  authority  on  the 
point,  I  should  say  at  once  that  the  thing  could  not  be 
done,  because  the  only  principle  on  which  one  peison 
could  revive  a  debt  against  another  is,  that  he  was  the 
agent  of  that  other ;  but  it  would  be  straining  the  fiction 
too  far  to  say,  that  when  a  debt  is  barred  by  operation 
of  law  any  person  could  afterwards  be  constructive 
agent  to  revive  it.  In  Atkins  v.  Treffold^  A*  and  B.  made 
a  joint  and  several  promissory  note,  and  after  the  It^He 
of  six  years  A.  died^  leaving  B.  one  of  his  executors^ 
who,  ten  years  after  the  death  of  A«,  paid  interest  on 


(a)  Jackson  v.  Fairbanks  2  Hen.  BL  340. 

(&)  Brandram  v.  Wharton^  1  Bam.  4r  Aid.  A&i. 

(c)  Burleigh  V.  StoU,  8  Bam.  ^  Cres.  56.  &  C.  2  AT.  4-  J2.  93. 
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the  note^  not  in  character  of  executor,  but  personaUy,        1888. 
as  one  of  the  makers  of  the  note ;  and  an  action  was      ^ 

Ex  parte 
brought  on  the  note  by  the  representatives  of  the  payee    Woodward 

airainst  the  executors   of  A. ;   it  was   held,   that  the  ,  ^°^  others. 
^  '  ^  In  the  matter 

payment  made  by  B.  did  not  revive  the  debt  against  _  of 
the  executors  of  A.  I  am  therefore  of  opinion  that 
the  400/.  did  not  constitute  a  debt  proveable.  I  give  no 
judgment  as  to  how  the  law  would  be  if  the  assign- 
ment in  trust  had  been  within  the  six  years,  but  I  do 
not  think  that  would  make  any  difference. 

Sir  John  Cross : — Not  having  my  notes  of  the  former 
hearing  in  Court,  I  do  not  know  the  reasons  of  the 
former  decision  of  this  Court.  There  is  so  little  doubt 
now  upon  my  mind  that  I  wonder  how  I  could  have 
concurred.  I  am  now  clearly  of  opinion  that  the  debt 
of  200/.  should  be  allowed,  and  the  400/.  be  expunged. 

Sir  George  Rose:  —  The  present  rehearing  is  satis- 
factory to  the  Court,  because  it  is  clear  there  was  a 
mistake  as  to  fact  somewhere.  It  is  true  indeed  that 
all  the  aflEidavits  read  this  day,  are  entered  as  having 
been  read  at  the  former  hearing ;  but  it  is  one  thing  to 
have  affidavits  entered  as  read,  and  another  thing  to 
have  the  facts  therein  contained  rendered  prominent  by 
tlie  counseL  The  fact  of  the  deed  of  assignment  having 
been  executed  before  the  statute  of  limitations  had  run 
was  not  made  prominent.  The  whole  argument  before 
the  Court  was,  whether  the  payment  by  the  trustees 
took  the  debt  out  of  the  statute  of  limitations.  The 
objection  was  not  to  the  debt,  but  the  effect  of  the 
statute  was  insisted  upon.  Payment  of  dividend  by  a 
joint  contractor  having  been  held  to  take  a  debt  out  of 
the  statute  as  to  another  joint  contractor,  it  became  a 
question  of  bow  fer  the  effect  of  payment  under  a  trust 
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1838.       deed  was  similar  to  payment  of  dividends  under  a  fiat? 
"""^^        Under  such  circumstances  the  order  of  this  Court  was 

J^ji  parie  ,  _ 

Woodward  made;  and  when  the  parties  applied  to  me  to  certify 
and  others  ^^  special  case,  I  refused,  as  being  a  question  of  fiiet^ 
of  when  I  always  refuse  to  certify;   but  I  advised  the 

parties  to  go  to  one  of  the  other  judges,  who  entertained 
Sir  G.  Bote  as  &  different  opinion  as  to  that  point,  and  at  the  same 
to qMdal  cases,  ^jj^^^  j  suggested  a  rehearing;  but  the  matter  went  be- 
fore the  Lord  Chancellor  on  petition,  and  was  dismissed 
As  to  the  4002L,  when  a  debt  is  barred,  before  the  as- 
signees are  elected,  one  of  the  joint  contractors  is  dis- 
placed from  a  position  giving  him  any  power  to  bind 
the  other;  he  could  only  bind  himself  by  a  mcmd,  not 
a  legal  obligation.  I  concur  with  the  rest  of  the  Court 
in  the  order  to  be  pronounced. 

The  order  was.  Let  the  proof  be  reduced  to  the  200^ 
and  interest.  Costs  of  all  parties  of  the  original  peti- 
tion, and  of  this  rehearing^  out  of  the  estate :  Dcnceuier 
retaining  the  excess  of  dividends  as  part  of  his  costs. 


C.  of  R.      ^  P^'^  GREGG.—  In  the  matter  of  W ALMISLEY. 

June  1  '  ^^^  ^^^  ^^  petition  of  the  assignee^  praying  to  be 

1838.        allowed  some  of  his  costs  of  working  the  commission 
The  interest  on   out  of  unclaimed  dividends,  and  out  of  the  surplus, 

unclaimed  diTi- 
dends  follows 

the  prineipai.  Mr.  Mylne  for  the  petition. 

Per  Curiam:  — The  new  act,  5&  6  W.4.  c29.8.7.t 
deprives  this  Court  of  all  power  over  the  unclaimed 
dividends.  Let  it  be  referred  to  Mr.  Gr^  to  tax  the 
costs  of  the  assignees  properly  and  reasonably  incurred 
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JSn  parte 

GasGo. 

In  the  matter 

of 

Walmislet. 


in  the  execution  of  the  commission,  and  let  the  same  be  1888* 
paid  out  of  the  surplus.  And  let  Mr.  Greffff  ascertain  — — 
what  unclaimed  dividends  were  in  the  hands  of  the 
assignees  at  the  time  of  filing  the  certificate,  and  what 
has  been  paid  thereout  to  the  several  creditors  coming 
in  and  claiming  their  dividends;  and  let  the  remaining 
unclaimed  dividends  be  paid  into  the  bank  in  the  usual 
way.     Petition  to  stand  over,  with  liberty  to  apply* 

This  day  Mr.  Myhe  asked  that  the  interest  made       June  1. 
from  the  unclaimed  dividends  might  be  applied  in 
payment  of  the  assignee's  costs ;  the  interest  not  being 
mentioned  in  the  act. 

Per  Curiam :  —  The  interest  is  the  accessory,  foUowing 
the  principal:  it  belongs  to  the  creditors  who  may 
hereafter  claim. 


£x  parte  GOLDSMID.  C.  of  R. 

JVlR.  M*  A.  Goldanid,  who  voluntarily  retired  from  the        183& 
office  of  official  assignee,  now  applied  in  person  for  his  ^^^  ^'^f"  •■ 
discharge  from  being  official  assignee  in  the  several  retires. 
bankruptcies  mentioned  in  the  certificate  of  Mr.  Com- 
missioner Evansj  and  generally  from  his  office  of  official 
assignee. 

Per  Curiam:  —  Mr.  Goldsmid  undertaking  to  pass 
his  several  accounts  from  time  to  time  as  the  several 
estates  are  wound  up  before  the  commissioners  of  the 
Court  of  Bankruptcy,  let  him  be  discharged  from  being 
official  assignee  in  the  several  bankruptcies  mentioned 
in  the  certificate  of  Mr.  Commissioner  Evansy  and  gene- 
rally from  his  office  of  official  assignee^  if  the  Lord 
Chancellor  thinks  fit. 


624 


CASES  IN   BANKRUPTCY- 


C.  of  R. 

May  29, 

Jtme  \y 

1838. 

The  Court  has 
power  to  tax  a 
btU  of  costs,  as 
between  soli- 
citor and  client, 
independently 
of  the  character 
of  solicitor  to 
any  partieular 
bankruptcy. 
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Ex  parte  DAVIS.  —  In  the  matter  of  SHERRY. 

Jl/DWARD  DAVIS  was  the  petitioning  creditor,  and 
George  Smith  his  solicitor;  the  common  bill  of  costs  of 
the  petitioning  creditor  was  paid  out  of  the  estate: 
afterwards,  Smith  delivered  a  general  bill  of  costs 
amounting  to  269^,  which  contained,  among  other 
charges,  the  following  Items : — 

Attending  Mr.  M.  the  solicitor  of  Messrs.  IL 
several  times,  and  the  latter  this  day  to  ascer- 
tain the  amount  of  the  debt,  and  to  prevail 
on  them  to  vote  with  you  in  the  choice  of 
assignees,  &c.  -  -  - 

Attending  Mr.  E.  to  ascertain  the  particulars 
of  his  debt,  and  to  solicit  his  vote,  &c. 

Drawing  and  engrossing  Mr.  HJs  proof 

Drawing  and  engrossing  affidavit  of  due  execu- 
tion by  Mr.  H.  to  power  of  attorney,  &c     - 

The  bill  also  contained  other  items  of  a  similar 
nature,  which  the  petition  stated  related  to  business 
done  in  the  bankruptcy,  and  that  some  of  them,  in- 
cluding the  above  items,  related  to  the  preparation  of 
proo&  in  order  to  command  the  choice  of  assignees: 
the  petition  stated  that  the  bill  of  costs  contained  many 
unreasonable  and  extravagant  items,  and  prayed  that  it 
might  be  referred  for  taxation. 

Mr. J. Bussdl  for  the  petition:-— There  are  two 
questions,  ^«i!^  whether  there  are  not  taxable  items  in 
the  bill  of  costs,  and,  secand^  if  not,  whether  the  relation 
of  petitioning  creditor  and  solicitor  does  not  give  this 
Court  jurisdiction.  The  bill  contains  no  itons  of 
business  done  in  any  other  Court,  so  that  if  not  taxable 
here,  it  cannot  be  taxed  any  where.     Independently  of 
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the  acts  of  parliament,  the  Court  has  jurisdiction  to        1838. 
refer  the  bill  of  any  solicitor  of  the  Court  for  taxation,         •— 
ex  parte  Smith  (a) ;  any  charges  connected  with  bank-        Datis. 
ruptcy,  as  for  striking  a  docket,  render  the  bill  taxable^  ^°  ^®  matter 
ex  parte  Cass,  {b)     [Sir  George  Rose : — This  Court  would      Shbrrt. 
not  have  any  jurisdiction  to  tax,  unless  the  items,  if 
allowed,  would  come  out  of  the  estate.]     If  the  items  in 
question  had  been  inserted  in  the  bill  of  costs  under  the 
fiat  the  commissioner  would  have  taxed  them  off;  can- 
not then  this  Court  tax  the  items  ?    [Sir  George  Rose: — 
The  commissioner  would  not  have  taxed  or  modified 
these  items ;  he  would  have  struck  them  off  altogether.] 
The  power  of  the  commissioner  is  between  the  petition- 
ing creditor  and  the  estate;  he  cannot  interfere  between 
petitioning  creditor  and  solicitor;  that  is  the  power  pos- 
sessed by  this  Court     In  ex  parte  WiUiams  (a)  it  was 
decided  that  an  item  for  attending  a  mortgagee  sum- 
moned before  a  commissioner  of  bankrupt  makes  the 
whole  bill  taxable  \  and  in  Smith  v.  Taylor  (b)  it  was  held 
that  charges  by  an  attorney  for  attending  the  defendant, 
and  advising  him,  he  having  been  served  with  a  writ, 
are  taxable  items. 

Per  Curiam: — The  order  will  be  made,  unless 
Mr.  Bethett  for  the  respondent  can  show  cause  to  the 
contrary. 

This  day  Mr.  BetheUy  for  the  solicitor,  admitted  tliat      June  L 
the  order  for  taxation  could  not  be  resisted. 

(a)  Es  parte  Smiih,  8  Ves.  706 ;  (c)  Ex  parte  WilUam^  S  Mont. 

and  see  1  MotU.  S^  Ayr,  Practice  ^  Ayr,  578. 

in  Bankruptcy,  476.  {8)  SmUh  v.  Taylor,  7  j^t;^. 

ifi)  Ex  parte  Can,  2  Mont,  ^  259«    S.C.  5  Moo.  ^  Pay,  66; 

Ayr,  nOi  BXkdwel Moni.i Ayr.  S«C.  ll>9tcr.  P.O.  SIS. 
Practice  in  Bankruptcy,  475. 
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1888.  The  petitioner  undertaking  personally  to  pay  what 

shall  be  found  due  on  taxation,  refer  it  to  the  r^istrar 

Da^is.  to  tax,  as  between  solicitor  and  dien^  not  as  between 

In  the  matter  petitioning  creditor  and  estate;  and  stay  the  action; 

Shbrrt.  petitioner  paying  the  costs  up  to  this  time. 


C.  of  R.  Ex  parte  MONK.— In  the  matter  of  BURFORD. 

JulyBy 

_  15  Y  an  order  made  by  the  Court  of  Review,  dated  the 

not  take  in  his  ^d  of  May  18S3,  it  was  ordered,  that  the  costs  of  all 
^^*"  "ST"  P^^^  ^^  *®  petition  therein  referred  to  should  be  paid 
lund%  Ttjsud-  out  of  the  estate.  The  solicitor  to  one  of  the  parties 
nuutbediyided.  had  not  taken  in  his  bill  of  costs.     A  sum  was  now 

ready  to  be  divided,  but  the  official  assignee  declined  to 
make  a  dividend,  on  the  ground  that  such  costs  were 
unpaid,  and  the  Commissioner  refused  to  order  a  divi- 
dend for  the  same  reason.  This  was  a  petition  by  the 
creditor's  assignee,  praying  that  the  solicitor  might  be 
ordered  to  take  in  his  bill  for  taxation,  or  in  de&ult 
thereof  that  a  dividend  might  be  declared. 

Mr.  Keene  for  the  petition. 

Mr.  Bethell  for  the  solicitor. 

Per  Curiam: — If  the  solicitor  does  not  think  fit  to 
take  in  his  bill  of  costs  within  a  reasonable  time,  the 
dividend  is  not  on  that  account  to  be  delayed.  The 
solicitor  is  improperly  made  a  party  to  this  petition. 

Petition  dismissed,  as  against  the  solicitor,  with  costs. 
The  official  assignee  to  concur  with  the  petitioner  in 
applying  to  the  commissioner  to  have  a  dividend 
declared.     The  petitioner's  costs  out  of  the  estate. 
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Ex  parte  BOOTH,  —  In  the  matter  of  HAYES.  C,  of  R. 

July  9, 
mR.KEENE:— The  bankrupt  lived  and  traded  at        I83a 

Salisbury  tiU  fourteen  days  ago,  when  he  absconded  {i^^^^\ 
from  that  city,  and  came  to  London,  carrying  off  with  country  tnuier, 

-,-.  ^i»i-i«  11  1  where  otherwise 

him  his  property,  part  of  which  is  sold,  and  part  on  the  property 
board  a  ship  now  in  the  River  Thames,  which  will  sail  ^"^dbecarried 
to-morrow.  Under  these  circumstances  it  is  hoped  the 
Court  will  allow  a  London  fiat  to  issue  against  him,  as 
there  is  not  time  to  seize  the  property  under  the  warrant 
of  country  commissioners.  The  witnesses  to  prove  the 
requisites  are  in  London.  The  bankrupt  has  already 
been  arrested  by  the  petitioning  creditor. 

Per  Curiam: — Under  tlie  peculiar  circumstances  of 
the  case,  a  London  fiat  may  issue,  but  it  is  allowed  with 
the  utmost  reluctance. 

London  fiat  ordered. 


Ex  parte  WHITMORE  and  others,  assignees. — In  the      C.  of  R. 

matter  of  WARWICK  and  CLAGETT.  July  12, 

183a 
1  HE  petition  stated,  that,  for  some  time  prior  to  the  l^  upon  the 

formation  of  a 

year  1836,  William  Sidney  Warwick  carried  on  business  partnership  it  is 
as  a  merchant  in  London,  and  had  extensive  dealings  ^^!IS^dd>t  of 
with  Jackson,  Riddle,  and  Co.  of  New  York,  merchants,  one  Partner  AaU 

•  1     become  a  joint 

and  dealers  in  foreign  bills  of  exchange,  and  also  with  debt  from  the 
Abraham  Warwick  and  James  Warwick  of  Virginia,  trading  SiTci^itor*^ 
under  the  firm  of  Messrs.^.  and  J.Warwick.     On  the  ?^^,**y^^- 

ing  bills  which 

29th  of  June  1836  W.  S.  Warwick  sent  the  following  letter  are  afterwards 
to  Messrs.  JacA^m,  Riddle,  and  Co.:  —  "Dear  Sirs,  I  by t^lSSSferri^ 
hereby  give  a  credit  upon  you  in  favour  of  Messrs.  JL  and  ^«Mcounta,the 
J.  Warwick,  Virginia,  for  100,000  dollars,  say  100,000  rate,  but  joint 
dollars;  and  their  draft  to  that  extent  you  will  please 
honour;  and  your  valuations  upon  me  in  reimbursement 
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1888.       of  the  same  shall  meet  due  protection."    Jackson^  Riddle, 
^■"^         and  Ca  agreed  to  open  this  credit,  and  wrote  to  Messrs. 

Ex  parte  ^  ^        . 

Whitmore     a*  and  J.  Warwick  to  that  effect,  who  thereon  drew 

In^th  ^*maSer  ^^^^  "^"^  ^^  exchange  upon  Jachscn,  Riddk,  and  Co. 
of  for  15,000  dollars,  15,000  dollars,  and  20,000  dollars, 

andliDother.  ^^^^  Jackson,  Biddk,  and  Co.  accepted  on  or  be- 
fore the  Ist  of  September  1836,  and  apprized  him 
thereof,  and  informed  him  that  when  the  bills  were 
due  they  would  draw  bills  upon  W*  S.  Warwick  for  such 
a  sum  in  pounds  starling  as  at  the  price  of  the  day 
would  yield  the  sum  paid  by  them,  together  with  their 
commission  and  charges.  On  the  1st  of  October  1896 
W.  5.  Warunck  formed  a  partnership  with  Clagett,  to 
carry  on  the  business  before  carried  on  by  fK  SL  War^ 
wick  alone;  and  he  wrote  the  following  letter  of  that 
date  to  Jackson,  Riddk,  and  Co. :  —  **  I  have  much  plea- 
sure in  waiting  upon  you  with  the  enclosed  circular, 
announcing  to  you  the  connexion  I  have  formed 
from  this  date  with  Mr.  Clagett,  In  doing  so,  I  beg 
that  you  consider  all  credits,  advices,  and  instructions 
now  in  force  from  me  as  extending  to  the  firm  of  Wtxr- 
wick  and  Clagett;  and  I  sincerely  hope  they  will  enjoy 
a  long  continuance  of  the  friendly  correspondence  that 
has  hitherto  existed  between  yourselves  and  me  indi- 
vidually. They  will  hereafter  address  you,  and  upon 
receipt  hereof  you  will  please  render  your  accounts  with 
me,  transferring  any  balances  that  may  be  either  due 
to  or  from  me  to  the  new  firm.**  And  on  the  6th  Oc- 
tober 1836  Warwick  and  ChgOt  sent  to  Jackson,  Riddle^ 
and  Co.  the  following  letter :  —  «  Mr.  Warwick  has  re- 
quested you  to  consider  all  advices,  credits,  or  instruc- 
tions in  force  from  him  as  extended  to  us,  which  we  beg 
to  confirm,  and  we  take  this  opportunity  of  expressing 
our  hope  that  the  present  is  the  commencement  of  a 
correspondence  that  will  continue  to  our  benefit  and 
advantage." 
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On  the  dd  of  November  1836  Warwick  and  ClaffeH        188a 
sent  the  following  letter  to  Jackson^  Riddle^  and  Co, : — 

Ex  pctttc 

^*  Referring  to  the  annexed  duplicate  of  our  respects  of    Whitmorb 
the  30th  and  31st  ult,  we  have  now  to  acknowledge  jn^Jlhe^^^^^, 
receipt  of  your  esteemed  favour  of  the  30th  September,  of 

transmitting  statement  to  Mr.  JVanviek  to  the  1st  of  and^anotSer. 
October,  showing  a  balance  at  his  credit  on  that  date  of 
122,880  dollars,  which  has  been  examined,  and  found 
correct  We  enclose  you  Mr.  W*'s  statement  of  this 
account,  showing  a  sterling  balance  due  him  in  cash 
1st  October  25,562/.  5«.  6d,  which  we  have  transferred 
to  debit  of  new  joint  exchange,  account  with  us  at  par 
113^610  dollars,  and  we  carry,  agreeably  to  your  re- 
quest, the  balance  of  premium  and  interest  to  new  pre- 
mises. We  regard  all  subsequent  operations  as  applying 
to  the  new  firm,  and  have  passed  them  accordingly." 

On  the  15th  of  November  1836  Jackson,  Biddk,  and 
Co.  wrote  the  following  letter  to  Warwick  and  Clagett: — 
'^  Enclosed  we  hand  duplicate  of  our  respects  of  the 
9th  instant  addressed  to  your  prior ;  since  when  we  have 
to  own  receipt  of  his  two  valued  favours  of  the  29th 
September  and  1st  ult.,  and  your  esteemed  favour 
6th  ult.,  as  also  your  circular  favour  1st  ult,  all  of  which 
have  had  our  careful  attention.  We  shall  be  very 
happy  to  cultivate  the  most  intimate  business  relations 
with  your  firm,  and  will  gladly  avail  ourselves  of  every 
opportunity  that  may  be  presented  to  influence  valuable 
business  to  your  good  arrangement  We  shall  make  up 
and  transfer  to  your  new  firm  the  open  accounts  in 
joint  exchange  transactions,  but  hope  to  have  your 
account  current,  made  up  to  ours,  transmitted  before  we 
carry  the  old  account  over  to  your  firm ;  but  if  not 
received  we  will  make  up  and  transmit  our  accounts 
with  your  prior  by  the  next  packet" 

On  the  19th  of  November  1836  Jackson,  Riddk^  and 
Co.  paid  the   bill  drawn  by  A.  and  J»  Warwick  for 


680  CASES  IN  BANKRUPTCY. 

183&  15)000  dollars,  whereupon  Messrs.  Jackson^  Riddkj  and 

'  Co.  drew  upon  fVarwick  and  Clagett  for  3,127£  l%s:  SeL, 

Whitmoee  and  Jackson,  Riddky  and  Co.  wrote  the  following  letter 

l^ie^icr  ^  'l^^''"**  and  Cloffettj  dated  the  19th  of  November:— 

of  *^  Be  pleased  to  honour  our  two  bills,  toirether  amount- 

Warwick 
and  another.    ^"S  ^  3,127Z.  16«.  dd  sterling,  producing  15,152  dollars 

cash  to-day  at  credit  of  your  own  account  against  A. 

and  Jl   Wartoick*s  bill   15,000  dollars  due,  and  paid 

yesterday  as  the  statement  of  same  endosed."    On  the 

26th  of  November  1836  Jacksanj  Biddk,  and  Ca  paid 

the  bill  drawn  on  them  by  A,  and  c7.  Warwick  for  20,000 

dollars,  and  Jackson,  Riddle,  and  Ca  drew  on  Wanoidi 

and  Clagett  for  the  20,000  dollars,  and  the  commi^ion 

at  the  current  exchange. 

On   the  30th  of  December   1836   Jackson^   Riddle, 

and  Co.  paid  the  other  bill  drawn  by  A.  and  J.  Warwidt 

for  15,000  dollars,  and  on  the  6th  of  December  Jackson, 

Riddle,  and  Co.  drew  upon  Warwick  and  Clagett  for 

3,114/1  Ws.  bd,,  being  the  precise  value  thereof;  and 

on  the  7th  of  December  Jackson,  Riddle,  and  Ca  wrote 

to  Warwick  and  Clagett  a  letter  containing  the  following 

account: — 

Messrs.  A.  and  J,  Warwick  in   account  with  Jackson> 

Riddle,  and  Co. 

^^^-  DoU.     Cents. 

September  12. — To  your  draft,  favour 
J.  M.  Warwick,  dated  Sept.  1st,  at  90 
days  after  date,  due  Dec. 

Dec.  6. — One  per  cent,  commission  on 

ditto        -  -  -  -        - 

Three  days  interest  on  15,150  dollars 

Credit  ...     15,167     57 

Dec.  6. — By  our  draft  on  Messrs.  War- 
wick and  Clagett,  London,  for 
3,1 14/.  Us,  5d.  at  9^  per  cent.  -     15, 157     57 
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The  several  bills  drawn  by  JtuAtan,  Biddk^  and  C(k        18S& 
upon   Wartoiek  and  Clagett  were  accepted  by  them  in 
the  partnership  name^.  but  were  not  paid  when  due.  Whitkobe 

In  the  letter  of  the  7th  Dec  1836  Jocibow,  BiddU,  i^j;,!^^^^ 
and  Co.  also  wrote  as  follows  :*— *^  We  also  hand  enclosed  of 

joint  account  current  with  your  W*  S.  Warwick^  Stc,  made  ^^  another, 
up  to  1st  Dec,  balance  at  credit  of  same  as  cash 
1st  insU  ll,d25il  8s.  at  par  50,305-rVW  dollars,  and  also 
joint  premium  account  current  connected  therewith, 
showing  a  balance  at  creditor  of  same  4,047ifi^  dollars 
cash,  1st  Dec,  which  we  hope  will  prove  correct.  We 
await  your  account  current  made  up  with  interest  to 
same  period  to  carry  the  balances  to  your  account" 

The  petition  stated,  that  shortly  after  this  last-men* 
tioned  letter,  Jaekmnif  Biddle^  and  Ca  received  the 
letter  of  Warwick  and  ClageU  of  the  dd  Nov.  1836^  and 
thereupon  transferred  the  balance  due  by  them  to 
Wm.  S.  Warwick  on  the  1st  Oct  1886,  to  the  jomt 
aotount  of  Warwick  and  ClagetL 

On  the  12th  of  May  1837  a  fiat  was  issued  against 
Warwidi  and  ClagetL  Jacknn^  Biddkj  and  Co.  were 
allowed  to  prove  for  10,41  OJL  against  the  separate  estate 
of  Wm.  &  Warwickf  upon  giving  up  the  bills  accepted 
by  Warwick  and  CloffetL  ' 

This  was  a  petition  by  the  assignees  of  Warwick  and 
Clagetij  praying  that  it  might  be  declared  that  Jacksouy 
BidcBe,  and  Co.  had  no  right  of  proof  against  the  sepa- 
rate estate  of  Wnu  Sidney  Warwick,  and  that  such  proof 
might  be  expunged. 

Holland^  the  confidential  clerk  of  W.  &  Warwick, 
deposed,  that  when  the  partnership  was  formed  between 
W.  S.  Warwick  and  Clagdtj  all  the  goods  and  cash  of 
W.  &  Warwick,  and  the  credit  of  25»552il  due  from 
Jackmrn,  Bidik,  and  Co.,  were  transferred  to  the  copart- 
nership, and  the  debts  due  to  W.  S.  Warwick  were,  as 
Vol.  III.  T  T 
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S*  parte 
Whitmobe 


1838.       the  same  were  eoUec^ted,  paid  over  to  the  oopartnersbip 

and  all  cdnsignments  and  r^nittances  which  arrived 

subsequently  to  the  formation  of  the  copartnershii^ 

and  other*,     although  made  to  Wm.  S.  Wartoick  al<me^  went  to  the 
In  the  matter  ° 

of  copartnership;    and    that    all    the    bills    drawn    on 

•Sd**'"£^,    W.  S.    Warwick  were  from  thenceforth  accepted  by 

JVamnck  and  Clagett,  to  the  intent  that  the  same  might 

be  paid  out  of  the  funds  of  the  copartnership;  and  that 

in   manner  aforesaid  all  the  funds  and  property  of 

Messrs.  jL  and  J.  Warwick  which  were  in  the  hands  of 

W.  S.  Warwick  at  the  formation  of  the  copartnership 

were  thereupon  transferred  to  the  cc^Murtnership^ 

It  appeared  in  evidence  that  Jackson  and  Biddk  con* 

tinned  to  consign  cargoes  of  tobacco  to  Warwick  alone^ 

but  that  the  proceeds  thereof  went  to  the  partnership 

account. 

Mr.  Commissioner  Faae  delivered  the  following 
judgment  upon  admitting  the  proo^  which  was  con- 
tested:— 

The  question  in  this  case  was  whether  Messrs.  JSkA- 
$an  and  Ca  were  entitled  to  prove  a  debt  against  the 
separate  estate  of  Warwick^  that  ihey  had  a  right  of 
proof  against  the  joint  estate  of  Warwick  and  CkyeU 
was  not  disputed  by  the  assignees ;  but  Messrs.  JackMm 
insisted  that  they  had  two  rights  of  proo^  a  right  to 
prove  against  the  joint  estate^  and  a  right  to  prove 
against  the  separate  estate^  and  therefore  an  election; 
and  they  elected  to  prove  against  the  separate  estate. 
The  circumstances  were  these:  Mr.  Warwidt,  had  for 
some  time  prior  to  the  29th  June  1836  carried  on  busi* 
ness  as  a  separate  trader,  and  as  such  had  dealt  with 
Messrs.  Jackson ;  and  on  that  day  Mr.  Warwick  ad- 
dressed the  following  letter  to  them:  —  [The  kamed 
commissioner  here  read  the  letter,  ante  page  627*3  - 
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Messrs.  Jaekion  agreed  to  open  the  credit  in  question,        1838. 
and  so  informed  Messrs.  A»  and  «/•  Warwick.     Messrs.      J 

Mx  parte 

A.  and  t^  WaruAck  availed  themselves  of  this  accommo-     Whitmorb 
dation,  and  in  consequence  Messrs.  Jaehion  came  under  Iq  "^^\!j|^(i 
an  acceptance  for  them  to  a  considerable  amount;  and  of 

by  letter  of  the  7th  September,  after  informing  Mr.  War-^  ^m^  another, 
vrieh  what  they  had  done^  they  stated  that  they  had 
debited  his  general  account  with  their  acceptances  for 
A.  and  J.  Warwick^  and  that  on  papng  those  acceptances 
they  should  take  their  reimbursements  by  selling  in  the 
American  market,  bills  on  Mr.  Warwich  Before  how« 
ever  the  period  for  Messrs.  Jaxikson  paying  these  accep- 
tances had  arrived,  Mr.  Warwick  had  tak^i  Mr.  Clagett 
into  partnership  with  him,  upcMi  an  agreement  com* 
mencing  on  the  1st  of  October  1836,  and  by  letter 
of  that  date  he  communicated  the  feet  to  Messrs.  Jack^ 
mnu  The  letter  was  in  part  as  fiiUows;— ^[The  learned 
commissioner  here  read  the  letter»  axiie  page  628.] 

A  partnership  circular  of  the  same  date- announced 
the  same  fact^  and  it  was  followed  by  a  joint  letter  of 
the  6th  October  in  part  as  follows:  —  ^'Mr.  Warwick 
has  requested  you  to  consider  all  advices,  credits,  or 
instructions  in  foroe  from  him  as  extended  to  us,  which 
we  beg  to  confirm,  and  we  take  this  opportuni^  of 
expressing  our  hope  that  the  present  is  the  commence- 
ment of  a  correspondence  that  will  long  continue  to  our 
benefit  and  advantage." 

These  letters  reached  Messrs.  Jadbon  prior  to  the 
15th  November  1836 ;  and  by  letter  of  that  date  Messrs. 
Jacksenj  after  acknowledging  the  receipt  of  the  letters, 
expressed  themselves  as  follows :  -*-*  <*  We  shall  make  up 
and  transfer  your  new  firm  the  open  accounts  in  joint 
exchange  transactions^  but  hope  to  have  your  account 
current  made  up  to  ours  transmitted  before  we  carry 
the  old  account  over  to  your  new  firm ;  but '  if  not 

T  T  2 
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183&       received  we  will  make  up  and  transmit  our  accounts 
with  your  prior  by  next  packet'' 
Writmori         Subsequently  to  the  15th  November,  Messrs.  Jodbtnt 

In^'the'^DM^ter  *"^  ^*  P^^  ^®  acceptances  which  they  had  given  in 
of  favour  of  Messrs.  A.  and  /.  WarmcL  and  drew  for  the 

and^mother.  cunount,  not  on  Warwick  alone^  as  they  might  have 
done,  had  they  preferred  it^  but  on  WarvAA  and  ClageU; 
which  Warwidt  and  Clagett  accepted,  and  thus  came 
under  liabiliQr  to  Messrs.  Jackson  and  Co.  Under  these 
circumstances  it  was  contended  for  Messrs.  Jaduon  and 
Co.  that  they  acquired  a  new  demand  on  Messrs.  War^ 
wick  and  ClageU  without  losing  their  original  demand 
on  Warwick  alone,  and  it  was  urged  on  behalf  of  the 
assignees,  that  Messrs.  Jackson  and  Co.  in  acquiring 
their  new  demands,  lost  their  original  one. 

When  this  matter  was  argued  before  me,  I  was  r&» 
ferred  to  several  cases,  all  of  which  I  have  carefully 
examined,  and  although  it  is  impossible  to  say  that  they 
are  not  contradictory  of  each  other  to  a  certain  ^ctent; 
yet  they  all  concur  in  laying  it  down  that  the  true  ques* 
tion  to  be  considered  in  each  case  of  this  kind  is,  whe- 
ther, when  the  debtor  offered  and.  the  creditor  accepted 
the  new  liabili^,  it  was  expressly  or  impliedly  agreed 
for  valuable  consideration  that  the  new  liabili^  should 
be  accepted  in  discharge  of  the  old,  and  that  if  there 
was  no  such  agreement  the  old  liability  r^nained  in 
force  notwithstanding  the  acquisition  of  the  new  one. 

The  material  cases  upon  this  subject  are,  Ewau  v. 
Dnmnumdf  4  £^.89;  Boad  v.  WhitCy  5  Etp.  122;  jB^ 
ford  V.  Deakifij  2 SL  178,  and  2  Bam.  ^  JUkrson,  210; 
Lodffe  V.  Dicasy  8  Bam.  ^  AUersonf  611 ;  David  v.EBice, 
.5  Bam.  ^  Cres.  196 ;  Thompson  v.  Perciwdj  5  Bam.  tf 
Jld  926 ;  and  Kirtoan  v.  Kirwan,  4  Tyrwhitt,  491.  In 
Evans  v.  Dntmnumd  and  Bead  v.  J^die  a  creditor  of 
several  persons  jointly  liable  on  a  bill  not  paid  at  matu* 
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lity,  negotiated  with  one  of  them,  who  appeared  as  be-*        183& 
tween  hunself  and  the  rest  to  be  more  peculiarly  re- 
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i^nsible  for  the  debt,  and  gave  up  the  joint  bill,  and     Whitxors 
took  in  lieu  of  it  a  biU  on  which  the  individual  was  i„"}Je  tSS^ 
alone  liable.    This  was  held  by  Lord  Kenyan  in  the  first  of 

causey  and  by  Lord  EUenborough  in  the  last^  to  be  an  ^g^  another, 
abandonment  of  the  joint  liability,  but  it  was  held  to  be 
so^  as  Lord  EUenborough  explained  at  Nisi  Prius,  in 
Bedfird  v.  Ikakxn^  2  Starkiey  178,  because  the  original 
securiQr  was  given  up.  In  Bedford  v.  Deakbiy  under 
nearly  similar  circumstances,  the  decision  was  other- 
wise, because  there  the  original  security  was  never 
given  up,  and  the  creditor,  when  he  took  the  sole  secu- 
li^,  declared  that  he  would  not  abandon  his  rights 
against  the  joint  estate.  In  the  two  first  cases  the  new 
securi^  was  held  to  be  substitutional,  in  the  third  to  be 
accumulative. 

The  case  of  Bedford  y.  Deakin  was  decided  iq  1818, 
and  in  1620  arose  the  case  of  Lo^  v.  Dicas.  (a)  There 
Ijodgej  being  a  joint  creditor  of  two  persons,  jDuxu  and 
Bandeau^  was  informed  that  they  had  dissolved  partner- 
ship, and  that  Bandeau  was  to  settle  with  him ;  this  Lodge 
agreed  to,  and  he  expressly  agreed  to  exonerate  Dicas ; 
but  BiO'ndeau  not  paying  him,  he  brought  his  action 
against  both,  and  it  wad  held,  chat  as  the  agreement  to 
discharge  Dicas  was  without  consideration,  (the  plaintiff, 
as  Mr.  Justice  Bobrayd  observed,  gaining  no  fresh  secu- 
rity by  having  Bandeau  for  his  debtor,)  it  was  nudum 
pactum,  and  void,  and  the  joint  liability  was  held  to  be 
still  subsisting.  A  similar  decision  was  given  on  the 
same  grounds  \n  David  v.  EUice  (b)  some  time  afterwards, 
and  yet  Mr.  Justice  Bayleyy  who  concurred  in  both  these 


(a)  Lodgcy.IHcat,3B.^  JUL  611. 

(b)  David  v.  ElUce,  5  Barn,  i  Crct,  196. 
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18S8.       judgments,  had  laid  it  down  in  BeJ^brd  ▼•  DmMn  (a\ 

•~""~        "  that  the  right  of  a  joint  creditor  might  be  deBtrojred 

Whitmore     by  his  consenting  to  accept  the  separate  secarity  fsSooB 

and  other*,     parser  in  discharge  of  the  joint  debt.'*    All  the  deei- 
In  the  matter  '^  o  j 

of  sions  above  adverted  to  came  under  the  consideration  of 

end^ill^th^.  *®  ^^^  ^^  fiir^fi%  Bench  in  Thanypson  v.  Permal  (ft), 
in  1834^  where  it  was  insisted  that  a  creditor  had  r&* 
leased  a  joint  demand  on  Jccme*  and  Charies  Perdvalf  by 
taking  a  separate  security  from  James;  and  there  Lord 
Dennuaty  after  doubting  the  propriety  of  the  decisions  in 
Lodge  y*  Dicas  (c)  and  David  y.  J^Uee  (d)  (on  the  ground 
that  as  the  separate  securi^  of  one  debtor  may  be  more 
advantageous  than  the  joint  liability  of  both,  as  for 
instance  in  cases  of  bankruptcy,  the  obtaining  sndi 
separate  security  would  be  a  sufficient  cpnsideratioa  to 
support  an  agreement  to  abandon  a  joint  one),  laid 
down  very  distinctly  that  the  true  question  in  such 
cases  was,  what  was  the  agreement  of  the  parties?  did 
they  agree  that  the  new  security  should  be  a  substitute 
for  the  old?  or  was  there  no  agreement  on  the  subject, 
express  or  implied  ?  The  judges,  in  Kirwan  t.  JSr- 
wan  (e),  in  the  Exchequer,  in  the  same  year,  laid  down 
the  same  principles.  Such  then  being  the  true  test  in  all 
these  cases,  what  will  be  the  effect  of  applying  it  here* 
Undoubtedly  Messrs.  J^icAjtm  and  Ca,  the  moment  thej 
paid  the  bills  which  they  had  accepted  for  A*  and  Jl 
Wanoiekf  became  creditors  of  WiUiam  Sidney  Warwick 
for  the  amount  so  paid,  and  acquired  a  right  to  bring 
an  action  against  him  as  for  money  paid  to  his  use;  at 

his  request  a  method  of  reimbursement  had  been  pointed 

.  * — -^ —  ■  -  ■ 

(a)  Bedford  v.  Deakin,  S  Simrine,  17S. 

(6)  77homps(m  v.  Percival^  5  Banu  4"  ^d,  926. 

(c)  Lodge  V.  JDicat,  5  Bam,  i  Aid.  61 1. 

(d)  David  v.  JElUce,  S  Bam,  S(  Cres.  196. 

(e)  Kirwan  v.  Kirwan,  4  Tyrw*  491. 
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out  to  them  by  Mr.  WarwicK%  letter  of  die  29th  June        18Sa 

1836|  namely^  by  "  their  valuations  upon  him,"  which         

he  had  promised  should  meet  due  protection*     A  new     Whitmorc 

method  of  reimbursement  was  pointed  out  by  the  letters  ,  *"^  othere. 

-,   -  Id  the  maltef 

of  the  1st  and  6th  of  October;  a  method  partly  to  be  of 

inferred  from  the  fact  there  communicated,  that  War^  ^A^^ 
wick  had  formed  a  partnership  with  Clagett^  and  partly 
from  the  request  that  Messrs.  Jcuhson  and  Co.  would 
consider  all  credits,  advices,  and  instructions  then  in 
force  from  WaruAck  as  extending  to  the  firm  of  War' 
widL  and  dageU^  and  that  method  was,  drawing  upon 
them  jointly;  but  the  method  of  payment  appears  to 
me  to  have  been  merely  collateral  to  the  original  con- 
tract, and  subsidiary ;  and  I  cannot  think  that  either 
method  was  intended  by  the  parties  to  operate  as  a 
merger  of  the  original  contract.  Then  if  this  be  so, 
from,  what  am  I  to  infer  on  the  part  of  Warwick  a  sti- 
pulation that^  in  consideration  of  Messrs.  Jackson  and 
Co.  acquiring  a  joint  demand  on  Warwick  and  Clagettj 
they  should  abandon  their  separate  demand  on  War^ 
%Dickj  or  on  the  part  of  Messrs.  Jackson  and  Co.  a 
deliberate  acquiescence  in  that  stipulation?  My  unhesi- 
tating belief  is,  that  so  &r  from  there  being  any  agree* 
ment,  neither  party  ever  gave  the  subject  a  thought. 
In  Lodge  v.  Dicas  (a)  there  was  an  express  agreement  to 
abandon  the  joint  demand ;  in  Tfumipson  v.  Percivai  (b) 
the  same;  in  David  v.  Etiice  (c)  there  was  a  regular 
transfer  of  account  in  the  books  of  both  parties ;  and  in 
J^vans  V.  Drumnumd  (d)  and  Read  v.  White  (e)  there 
was  this  most  material  &ct,  that  the  creditor  delivered 

{a)  Lodge  v.Dicas,  sB.§r  Aid.  611. 

(b)  Thompson  y.  Percivai^  5  Bam,  S^  Aid.  926. 

(c)  David  v.  Ellice,  5  Bam.  ^  Cret.  196. 
{d)  Evam  v.  Drummond^  4  E8p>  89. 

{e)  Read  v.  While,  5  Egp.  122. 
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1898.       up  his  joint  security;  but  what  is  there  here? — ^nothing 

as  regards  the  substantive  thing,  the  debt,  and  merely 

Whitmorb    a  variation  as  to  the  collateral  matter,  namely,  the  mode 

la^tbematter  ^^  Procuring  payment;  a  variation  calculated  to  meet 
of  the  altered  situation  and  convenience  of  the  parties. 

and^uiother.  ^^  ^7  opinion  this  is  too  slender  a  foundation  on  which 
to  raise  a  conclusion  that  Messrs.  JocAfon  and  Co.  ddi- 
berately  intended  to  abandon  a  legal  right.  Surely 
l^al  rights  once  established  ought  not  to  be  prejudiced 
by  influences  so  slight. 

Mr.  WixrwuAj  it  is  true,  proposed,  by  his  letter  of  the 
Ist  of  October  1896  to  Messrs.  Jackson  and  Co.,  that  on 
receipt  of  it  they  should  transfer  any  balances  that  might 
be  due  either  to  or  from  him  to  the  new  firm;  and 
Messrs.  Wartoick  and  Clagett,  by  their  joint  letter,  con- 
firmed this;  but  it  was  not  alleged  before  me  that  any 
such  transfer  took  place  as  regards  the  sums  now  in 
question.  Upon  the  whole,  therefore,  I  am  of  opinion 
that  Messrs.  Jackson  and  Company  have  a  right  of  proof 
against  the  separate  estate^  for  the  amount  of  all  sums 
paid  by  them  in  discharge  of  acceptances  given  by  them 
to  Messrs.  A.  and  «/.  Warwickj  before  they  received  the 
letters  of  the  1st  and  6th  of  October. 

Jvbf  II*  Mr.  Swanstanj  Mr.  W.  LeSf  and  Mr.  Reynolds  for  the 

petition : — ^The  commissioner  allowed  this  proof  against 
the  separate  estate  of  Warwick  alone,  on  the  ground 
that  it  was  originally  his  debt,  and  that  the  right  to 
proceed  separately  against  him  was  not  ever  discharged. 
But  this  is  not  a  correct  view  of  the  case.  It  is  clear, 
from  the  letters  which  passed,  that  Jackson  and  Riddle 
took  the  bills  on  the  credit  of  Warwick  and  Clagetty 
and  that  they  intended  to  consider  Warwick  and  Clagett 
their  debtors,  in  place  of  Warwick  alone.  If  one  party 
makes  a  proposal  to  another,  who  gives  reason  to  be- 
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lieve  that  he  has  acceded  thereto,  he  is  bound  tliereby';        I83& 

ex  parte  NcUe.  la)     The  letter  of  the  1st  of  October        — — 

1836  proposes  thBtJaekmrn  and  Biddle  shall  transfer  all     Wbitmobb 

credits,  advices,  and  instructions  to  the  new  firm,  which  ,  *^^  othen. 

lo  too  nmttfT 

was  done;  and  the  joint  exchange  account  was  actually  of 

transferred  from  the  separate  account  of  Warwiek  to  the    J|^^^^|h|[r^ 
joint  acount  of  Warwick  and  Clagett. 

The  learned  counsel  cited  Thmqacn  v.  Percival  (b) 
and  Evans  v.  Drummand  (c),  when  the  Court  stopped 
them  from  citing  other  cases,  and  declared  that  this 
was  a  question  of  &ct,  viz.  as  to  the  intent  to  transfer  the 
account. 

Mr.  O.  AnderdaUf  for  a  separate  creditor  of  JVartoick^ 
could  not  be  heard,  as  be  had  not  been  served  with  the 
petition. 

'iHt.Burge  and  Mr.  J12Zitff«2?c(7ra/rd.*— >The  bills  are 
drawn  upon,  and  accepted  by  Warwick  and  Clagettj  but 
as  they  were  not  paid  when  at  maturity,  the  original 
separate  liability  of  Warwick  revives,  because  the  bills 
were  drawn  merely  as  a  mode  of  payment,  not  as  adopt- 
ing the  new  firm.  It  appears  from  the  evidence,  that 
there  were  two  accounts  between  the  houses,  one  the 
joint  exchange  account^  the  other  the  general  separate 
account  with  Warwickj  and  these  accounts  were  kept 
distinct,  and  the  former  alone  transferred,  while  the 
separate  account,  including  the  sums  and  bills,  on  which 
this  question  arises,  have  not  ever  been  transferred. 
The  statements  of  the  petition  would  not  furnish  any 
defence  at  law  to  an  action  against  Warwick  alone, 
where   the  only  valid   plea  would  be  "satisfaction." 


(a)  Ex  parte  NoUe,  2  GL  ^f  J.  295. 

(6)  Thompitm  v.  Pcrdval,  SB.^  Adoi.  995. 

(c)  Evant  v.  Vrutmnond,  4  Etp,  89. 
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183&       Suppose  fFarwick  had  desired  Jadiioni  Siddky  and  Co. 

to  draw  bills  upon  a  stranger,  and  those  bilk  were  after- 

Whitmou     wards  dishonoured,  would   that   discharge   Warteiekf 

and  othm    3j^ j  ^|^(  diflerenoe  does  it  make  that  Warwidi  desired 
In  tbe  matter 

of  them  to  draw  upon  himself  and  partner?    Whatproives 

Z^^^S^.   U»t  the  bill,  were  me«««urity  is.  that  Jbcbo.  and 

Riddle  continued  to  send  tobacco  to  Warwick  alone^  and 

not  to  Warwick  and  ClagetL 

Mr.  SwansUm  in  reply  was  stopped  by  the  Court 

The  Chief  Judge  :  —  The  Court  is  of  opinion  that 
this  proof  must  be  expunged.  It  is  dear  that  at  one 
period,  the  debt  was  due  firom  W.  &  Warwick  alone^  be- 
cause^ though  the  actual  payment  of  the  money  by  JaA- 
son  and  Co.  was  after  receipt  of  the  letter  of  the  6th  of 
October  1836  from  Warwick  and  Claydt,  yet  it  was  paid 
on  account  of  bills  accepted  by  Jackton  and  Co.  imder 
Warwick's  letter  of  die  29th  of  June  1836,  and  the  pay- 
ment being  subsequent  to  the  letter  of  the  6th  of 
October  1836  does  not  make  any  difference.  The  debt 
being  originally  the  debt  of  W.  &  Warwick^  the  que»* 
tion  is,  whether,  as  between  the  parties,  it  was  agreed 
to  exonerate  Warwick  as  a  separate  debtor,  and  to  adopt 
or  substitute  the  firm  of  Warwidt  and  Clagett  9  I  agree 
with  the  proposition  of  the  counsel  for  the  respondents, 
that  the  mere  fact  of  the  acceptance  of  the  bills  by  War- 
wick  and  Clagett  would  not  of  itself  be  conclusive  evi* 
dence  of  this  substitution,  but  that  fact,  when  coupled 
with  the  other  circumstances  of  the  case,  does  furnish 
such  evidence.  Upon  entering  into  partnership  on  the 
1st  of  October  1836,  Warunck  and  Warwick  and  Clagett 
wrote  to  Jackson  and  Co.,  and  requested  them  to  con- 
sider all  credits  then  in  force  with  Warwick,  as  extending 
to  the  firm  of  Warwick  and  ClagetL  I  cannot  entertain 
any  doubt  but  that  this  letter  clearly  contains  a  pro* 
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poaal  firom  JVarwidk,  and  Warwick  and  Clagett,  to  Jackson        1888. 
cmd  Co.9  to  transfer  all  credits  from  the  separate  ao^        "~~~ 

Sx  parte 

count  of  fVarwick  to  the  joint  account  of  fVarunck  and     Whitmoeb 
CbffeiL    It  was  a  mere  proposal;  it  was  not  binding  .  ""^^^^'J^ 
upon  Jaekton  and  Co^  who  might  have  rejected  it^  of 

either  wholly  or  in  part;  but  how  did  they  act?  It  ^J^^g^ 
appears  that  Jackmm  and  Co.  kept  what  is  denominated 
a  joint  exchange  account  with  Warwick.  There  is  not 
any  a£Sdavit  that  any  other  account  existed  which 
could  have  been  transferred  from  the  account  of  Warwick 
to  that  of  Warwick  and  Clagett;  and  by  a  letter  dated 
15th  November  1886,  Jackacn  and  Ca,  after  acknow* 
ledging  the  receipt  of  the  letters  from  Warwick^  and 
Warwick  and  Cloffett^  say,  <*  we  shall  make  up  and  transfer 
to  your  new  firm  the  open  account  in  joint  exchange 
transactions.''  It  has  been  argued,  that  because  this 
letter  says  nothing  relative  to  acceptances  by  Warwick 
and  ClageUj  therefore  Jack9on  and  Co.  are  to  be  under- 
stood as  accepting  the  pnqposal  as  to  the  joint  ex- 
change account^  but  not  as  to  the  bills  in  question; 
but  if  such  had  been  their  intenticm  it  would  have  been 
expressed.  If  indeed  it  appeared  that  another  account 
besides  the  joint  exchange  account  existed,  which  Jaxk* 
son  and  Co.  had  not  transferred  in  their  books,  such  a 
circumstance  might  prove  the  understanding  of  the  par- 
ties to  be,  not  to  include  the  accounts  now  in  question ; 
but  there  exists  no  evidence  of  any  such  ibct^  nor  to 
lead  to  any  such  conclusion.  If  the  (acts  of  the  case 
had  stopped  here,  I  should  say  that  there  existed  strong 
ground  to  suppose  that  the  proposal  extended  to  the 
bills  in  question.  But  subsequent  letters  clearly  prove 
that  the  intent  of  Jackson  and  Co.  was  to  adopt  the  firm  of 
Warwick  and  Clageti  as  their  debtors.  Su£Bcient  reasons 
might  be  adduced  to  lead  to  the  conclusion  that  the 
parties  would  not  have  agreed  to  any  partial  transfer  of 
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1838.        the  accounts.    For  instance^  a  balance  was  due  to  Wcst^ 

uAck  on  other  transactions;  would  he  have  agreed  to 

WuiraoRB     transfer  that  credit  to  the  firm  of  Waxwkk  and  Clagdt^ 

and  others,    hq^  remain  himself  a  debtor  on  the  bill  transaction  now 
In  the  matter 

of  in  question  ?  The  intent  to  transfer  all  accounts  is  ther^ 

and  aaotber.    ^^^  ^^^*     ^^  ^^^  ^'^^  argued,  that  though  the  credit 

might  appear  to  have  been  transferred  to  WarvoiUk  and 
Clagett^  yet  that  the  dealings  were  confined  to  Warwiek 
alone^  and  therefore  that  Warwick  is  separately  indebted 
to  the  firm  account;  but  that  was  a  matter  solely 
between  WaruAck  and  his  partner  ClageUy  and  on  account 
of  the  nature  of  the  merchandize,  which  was  tobacco. 
I  am  therefore  of  opinion,  that  it  appears  as  a  matter  of 
&ct  that  the  intended  arrangement  between  the  parties 
was  an  agreement  to  transfer  and  substitute  the  separate 
liabiliQr  of  Warwiekf  for  the  joint  liabili^  of  the  firm  of 
Warwick  and  ClagetL 

Sir  John  Cross:  —  I  am  of  the  same  opinion.  This  is 
not  a  question  of  law  or  of  equiQr,  but  purely  of  fiict ;  vie, 
whether  or  not  it  was  intended  between  Jackson  and  Co. 
and  Warwick  and  ClagM  that  WarwkKs  liability  should 
be  transferred  to  Warwick  and  ClagMf  And  I  am  of 
opinion  that  the  &cts  of  this  case  clearly  prove  that 
Jackson  and  Co.  intended  to  substitute  the  liability  of 
Warwiek  and  ClageU  for  the  separate  liability  of 
Warwick. 

Sir  George  Sose :  — This  is  a.  question  of  feet,  and  is 
very  properly  brought  before  this  Court.  Is  not  the 
letter  of  the  6  th  of  October  1836  a  virtual  withdrawal 
of  WarwicKfi  previous  letter. of  the  29th  of  June  1836, 
by  which  Jackson  and  Co.  are  ^authorized  to  draw  on 
Warwick  alone  ?  It  is  true  that  Jackson  and  Co.  might 
have  refused  to  act  in  pursuance  of  the  letter  of  the 
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6th  of  October  1836;  but  so  &r  from  so  doing  they        18S8. 
acted  in   accordance  therewith.     Warwick  and  Clagett 
accepted  the  bills.     It  is  a  principle  of  law,  that  when     Wbitmorb 
bills  are  given  for  an  existing  debt^  and  afterwards  i*"*u**''*^J 
dishonoured,  the  creditor  may  resort  to  his  original  of 

debt;  in  this  case^  however,  the  parties  could  not  have  unj^^other. 
claimed  to  stand  in  the  same  situation  they  did  before 
the  bills  were  given.  It  appears  to  have  been  admitted 
before  the  commissioner,  that  this  was  a  case  of  election; 
but  it  is  not  so.  When  the  bills  fell  due  before  the 
bankruptcy,  Jackson  and  Co.  did  not  intimate  to  Warwick 
any  intention  to  give  up  the  bills  accepted  by  Warwick 
and  Clagettj  and  resort  to  Warwick  alone  for  payment  of 
the  debt :  if  they  had,  his  reply  would  have  been,  that 
he  was  discharged  by  agreement,  and  that  the  only 
existing  debt  was  joint. 

Per  Curiam :  -—  The  proof  against  the  separate  estate 
must  be  expunged.  Petitioners  costs  out  of  separate 
estate:  respondents  costs  out  of  joint  estate. 


Ex  parte  BOOKER.  —  In  the  matter  of  RAWLINS.       C.  of  R. 

AprU  23, 

This  was  the  petition  of  one  of  the  assignees  to  annul     *^^oi^ 
the  fiat  for  want  of  trading  or  an  act  of  bankruptcy :  ^j,^  ^^^  ^ 
the  other  assignee  refused  to  join  in  the  petition.  not  a  good  peri- 

c  *'  naoukg  credi- 

tor's debt,  aad 

Mr.  Swanston  and  Mr.  K.  Parker  having  opened  the  ^^  petitions 
petition,  the  Court  asked  whether  the  petitioning  ere-  ^^^^^JjlJ^^ 
ditor  was  willing  to  indemnify  the  petitioner  from  the  creditor  offen  to 

indemnify  him, 
and  the  other  assignee  is  willing  to  canr  on  the  fist,  and  contends  a  new  petitioning  creditor's 
debt  may  be  substituted,  the  Court  will  not  annul,  but  will  gire  him  tlie  option  of  retiring 
at  his  own  cost,  or  of  baring  his  petition  dismissed  with  costs.    Di$9,  Sir  John  Cn$s, 
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1888.  consequences  of  the  fiat  standing.    Mr.  Flathery  for  the 

Ex  oarte  Petitioning  creditor  said,  he  was  willing  so  to  do;  and 

BooKEB.  the  Court  asked  whether  the  respondents  were  willing 

of  the  petitioner  should  be  removed  at  his  own  expense,  to 

Rawuns.  which  they  expressed  their  acquiescence. 

Mr.  Bethetty  for  the  other  assignee,  contended  it  was 
the  du^  of  the  petitioner  to  substitute  a  new  petitioning 
creditor's  debt.  Instead  of  coming  to  this  Court  to 
annul  the  fiat,  he  was  bound  to  use  every  exertion  to 
maintain.  Ex  parte  Burnett  (a) ;  ex  parte  Graves^  (b) 
[The  Chief  Judge  .-The  assignees  were  appointed  the 
19th  of  December  1837 :  when  did  the  petitioner  dis- 
cover the  invalidity  of  the  fiat  ?]  He  must  have  known 
it  directly  he  was  appointed,  as  the  invalidity  appears 
on  the  &ce  of  the  proceedings.  The  fiat  issued  on  the 
28th  of  November  1887)  and  this  petition  was  not 
presented  till  the  9  th  of  February  1838,  and  is  contrary 
to  the  wish  of  the  other  assignee,  and  of  the  whole  of 
the  creditors;  and  it  is  presented  from  motives  of  pique, 
because  the  other  assignee  will  not  consent  to  appoint 
a  friend  of  the  petitioner  as  solicitor  to  the  fiat  The 
bankrupt  has  passed  his  last  examination,  and  will  soon 
procure  his  certificate.  The  petitioner  is  not  a  creditor ; 
that  is  to  say,  his  debt  has  been  expunged  by  the  com- 
missioner. [Sir  John  Crass :  —  He  nevertheless  swears 
he  is  a  creditor,  and  that  is  not  contradicted.] 

The  Court  here  intimated  that  probably  no  order 
would  be  made  to  annul,  as  the  petitioning  creditor 
viras  willing  to  indemnify  the  petitioner ;  and  no  doubts 


(a)  Ex  parte  BumeU^  I  Mont,  4'  ^y^*  9B. 
(a)  Eit  parte  Orave$^  1  GL  Sf  J.  S6. 
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were  suggested  as  to  responsibility  of  the  petitioning        1838. 
creditor,  and  that  the   petitioner  might  be  removed        

from  bemg  assignee.  Booker. 

In  the  matter 
of 
Mr.  Swctnxtm  in  reply : — ^The  petitioner  finds  he  must      Rawuns. 

bring  actions  under  the  fiat,  and  his  pleader  informs 

him  the  fiat  cannot  be  supported  for  want  of  a  good 

petitioning  creditor's  debt;  he  therefore  comes  here, 

asking  that,  if  this  information  is  correct,  and  the  fiat 

invalid,  it  may  be  annulled.    The  petitioner  was  elected 

assignee  on  the  19th  of  December,  and  on  the  22d  of 

January  informed  his  co-assignee  that  he  should  petition 

to  annul,  if  the  objections  to  the  fiat  were  not  removed. 

It  is  dear,  and  admitted,  that  there  is  not  a  good  peti« 

tioning  creditor's  debt;  and  what  is  the  situation  of  an 

assignee  if  he  cannot  petition  to  annul  ?    If  the  fiat  be 

valid,  certain  duties  are  imposed  on  the  assignees;  but 

if  it  is  indisputably  invalid,  they  must  fail  in  all  attempts 

to  enforce  their  rights  as  assignees.    The  doctrine  of 

Lord  Eldon  constantly  was,  that  the  first  duQr  of  an 

assignee  was  to  satisfy  himself  of  the  validity  of  the 

commission,  and  if  he  found  it  not  valid,  to  apply  imme* 

diately  to  the  Court;  but  as  his  Lordship^  to  use  one  of 

his  own  expressions,  always  ^  looked  round  a  subject," 

he  entertained  such  applications  with  jealousy,  which 

was  to  render  assignees  vigilant  in  seeking  to  satisfy 

themselves  of  the  fact  of  the  invalidi^.   The  time  when 

the  petitioner  ascertained  the  fiat  could  not  be  sup* 

ported,  has  nothing  to  do  with  the  question,  which  is, 

whether  the  fiat  is  good  or  bad :  if  good,  let  this  petition 

be  dismissed;  if  bad,  the  time  of  the  discovery  is  imma* 

teriaL    It  so  happens  that  in  ex  parte  Qraves  (a)  the 

assignees  knew  of  the  objection  before  they  were  chosen. 

(a)  E»  parte  Oraoeiy  1  GV.  i^  J.  86. 
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1836.       Assignees  must  bring  actions  at  law;  if  they  learn  thej 

'""^       cannot  succeed,  are  they  neyertheless  to  be  compelled  to 

BoouB.      proceed  at  the  risk,  or  rather  the  certain^  of  costs? 

Id  the  matter  j^  jg  ^^^^  ^^^  ^^^^  assignee  alone  petitions:  but  the  fact 

Rawuns.  that  the  other  does  not  join,  will  not  render  the  fiat 
valid.  The  other  assignee  offers  to  carry  on  the  fiat; 
but  will  the  Court  permit  an  officer  to  support  an 
illegal  process?  It  is  also  suggested  that  the  petitioner 
should  offer  to  issue  a  new  and  valid  fiat.  Such  is  the 
law,  when  it  can  be  done^  but  in  this  case  it  is  impos- 
sible. The  petitioner  is  a  creditor,  and  applies  as  such. 
It  is  true  his  debt  has  been  rejected  by  the  commis- 
sioner, but  he  has  a  debt,  he  so  swears,  and  is  not 
contradicted ;  and  his  haying  a  debt,  which  nevertheless 
is  not  proveable^  is  a  strong  motive  to  induce  him  to 
petition  to  annul. 

The  Chief  Judge  :  —  If  this  were  the  petition  of  the 
bankrupt,  of  a  creditor,  or  of  all  the  assignees,  the  Court 
would  have  called  upon  the  petitioning  creditor  to  sup- 
port his  fiat,  and  have  thrown  upon  him  the  burthen  oS 
supplying  a  new  petitioning  creditor's  debt,  or  would 
have  relieved  the  assignees  from  all  further  responsi- 
bili^.  Here  one  of  two  assignees  petitions;  he  alleges 
there  is  no  act  of  bankruptcy,  or  petitioning  creditor's 
debt.  It  does  not  appear  but  that  there  is  a  good 
act  of  bankruptcy;  that  is,  by  absenting.  As  to  the 
petitioning  creditor's  debt,  it  ai^>ears  to  me  there  is 
none  to  support  this  fiat;  nevertheless  the  respon- 
dent is  willing  to  carry  on  this  fiat,  and  affirms  that 
a  new  petitioning  creditor's  debt  may  be  substituted. 
The  assignee  now  complaining,  does  not  show  that  he 
has  done  all  in  his  power  to  support  the  fiat.  He  states 
he  has  a  debt  of  35/.,  which  he  might  have  joined  with 
the  debts  of  others  to  make  up  a  good  petitioning 
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creditor's  debt     It  appears  that  the  real  cause  of  his       1838. 
presenting  this  petition  is,  because  the  other  assignee        "^ — 
would  not  appoint  a  particular  person  solicitor  to  the      Booker. 
fiat     It  is  quite  correct  to  state  that  this  Court  ought  In  '*>«  matter 
not  to  keep  assignees  in  a  state  of  jeopardy;  and  if     Rawlins. 
there  were  no  method  of  relieving  the  petitioner  from 
the  difficulties  of  this  fiat,  the  Court  would  probably 
find  it  necessary  to  annul.    But  such  is  not  the  case ; 
he  may  be  removed,  and  then  his  risk  is  at  an  end. 
But  at  whose  cost  is  this  to  be  done  ?    If  the  affidavits 
proved  that  when  elected  he  was  ignorant  of  the  objec- 
tions he  now  urges,  and  that  he  petitioned  the  moment 
he  made  the  discovery,  then  he  ought  not  to  pay  those 
costs;  but  it  is  not  in  evidence,  and  I  cannot  think 
the  omission  accidental.     An  assignee's  being  cognizant 
of  defects  before  election  is  no  reason  to  compel  him 
to  continue  assignee,  but  is  sufficient  to  throw  upon  him 
the  burden  of  costs,  which  must  fall  somewhere.     The 
costs  of  this  petition  may  come  out  of  the  estate.     The 
petitioner  may  be  removed  if  he  desires,  but  it  must 
be  at  his  own  costs. 

Sir  John  Crots:  —  I  shall  not  offer  any  observations 
concerning  the  act  of  bankruptcy,  as  the  evidence  is 
conflicting;  and  it  is  admitted  there  is  not  a  good 
petitioning  creditor's  debt  Is  the  Court  then  to  say  to 
the  parties,  go  on  with  the  fiat,  though  it  is  confessedly 
invalid  ?  I  cannot  do  so.  One  answer  to  the  petitioner 
is,  that  he  has  no  right  to  petition.  Such  is  not  the 
case ;  he  affirms  he  is  a  creditor  for  d5Z. ;  the  bankrupt 
confirms  that  statement  in  his  balance  sheet,  to  which 
he  swore  when  he  passed  his  last  examination,  and  it  is 
not  contradicted  by  the  respondents.  He  therefore 
stands  as  a  creditor,  and  does  not  lose  those  rights  by 
being  an  assignee  also.  As  to  what  is  alleged  concerning 
Vol.  III.  V  u 
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1838.        the  dispute  relating  to  the  appointment  of  solicitor,  it 

appears  that  both  the  assignees  chose  a  solicitor,  and 

Booker.  then  the  other  assignee  revoked  the  appointment,  and 
lo  the  matter  appointed  another.  The  petitioner  stated  he  suspected 
Rawuns.  there  was  something  wrong  about  the  conduct  of  the 
solicitor  so  appointed  by  the  other  assignee,  and  that 
suspicion  is  not  now  removed.  I  suspect  the  other 
assignee  colludes  with  the  bankrupt  as  to  retaining  that 
solicitor  to  work  the  fiat.  It  is  said  the  petitioner  knew 
of  the  objections  to  the  fiat  when  he  was  appointed. 
This  might  be  an  objection  if  the  fact  were  so  proved; 
but  no  witness  deposes  such  to  be  the  case ;  it  is  a  mere 
suggestion.  Tlien  it  is  said,  he  should  have  applied 
more  promptly.  The  question  as  to  the  petitioning 
creditor's  debt  is  mixed  of  law  and  &ct,  and  the 
petitioner  must  have  consulted  lawyers;,  so  that  two 
months  do  not  appear  to  me  an  unreasonable  delay: 
parties  ought  not  to  precipitate  themselves  into  litiga- 
tion. I  cannot  therefore  discover  any  such  misconduct 
or  laches  in  the  petitioner  as  to  estop  him  in  this  Court 
He  proves  the  fiat  to  be  invalid.  The  petitioning 
creditor  has  not  attempted  to  prove  his  debt  at  any 
meeting  for  the  proof  of  debts;  so  tliat  I  assume  his 
alleged  debt  to  be  invalid.  It  is  then  suggested,  that 
it  is  incumbent  on  the  petitioner,  a  creditor  whose  debt 
is  rejected,  to  go  and  seek  out  some  other  creditor  or 
creditors  to  join  their  debts  to  bolster  up  this  invalid 
fiat.  I  have  yet  to  learn  that  so  to  do  is  any  part 
of  the  duty  of  an  assignee;  I  think  he  has  a  right 
to  take  the  opinion  of  this  Court  as  to  the  validi^  of 
this  fiat  as  it  now  stands.  It  is  not  now  suggested  that 
any  other  creditor  will  come  forward  to  substitute  his 
debt  It  therefore  appears  to  me,  that  the  proper 
course  will  be  to  annul,  unless  some  creditor  actually 
comes  forward  to  substitute  his  debt  within  a  certain 
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time.     Is  not  the  petitioner  in  the  same  situation  as  the        1838. 

petitioners  in  ex  parte  Graves  («),  where  Lord  Eld(m  says,         

it  is  the  first  duty  of  assignees  to  satisfy  themselves       Booi^Rr 
the  commission  is  well  founded,  and  if  they  are  not  '°  ^^^  matter 
satisfied  to  bring  the  case  before   the  Court.     The      Rawlins. 
moment  the  petitioner  was  appointed,  he  wrote  to  his 
co-assignee,  stating  his  suspicions  as  to  the  invalidity  of 
the  fiat     It  therefore  appears  to  me,  that  the  petitioner 
is  correct  in  all  respects ;  so  that  he  ought  not  to  be 
put  to  any  costs  on  any  account  whatever.     I  do  not 
concur  that  the  costs  of  the  respondents  should  come 
out  of  the  estate ;  they  ought  not  to  have  the  costs  of 
attempting  to  support  an  invalid  fiat     Costs  are  often 
more  important  than  the  subject  matter;  and  I  wish 
Courts  used  more  caution  with  respect  to  costs. 

Sir  George  Rose: — In  this  case  costs  constitute  the  sub* 
stantial  question.  The  order  suggested  appears  to  me 
correct.  The  rule  in  bankruptcy  till  ex  parte  Graves  {a) 
invariably  had  been,  that  any  attempt  by  assignees  to 
supersede  was  hopeless.  As  a  matter  of  argument  it 
might  be  said,  how  could  they,  in  the  face  of  the  assign- 
ment reciting  the  validity  of  the  commission  ?  Was  not 
this  an  estoppel  ?  Besides  which,  there  was  the  more 
important  fact,  that  they  had  professed  themselves  trus- 
tees for  the  creditors  under  the  commission.  The  whole 
of  Lord  Eldon's  judgment  in  ex  parte  Graves  (a)  proceeds 
upon  the  protection  and  relief  to  be  extended  to  the  as- 
signees as  trustees ;  and  if  a  bankruptcy  could  have  been 
supported  by  any  method  of  proceeding,  Lord  EUon 
would  have  availed  himself  of  it.  In  cases  where  it  is 
proved  there  is  no  trading,  or  no  act  of  bankruptcy,  it  is 
impossible  to  set  up  another  fiat ;  but  it  is  different  when 


(fl)  Ex  parte  Graves,  1  Gl.  £i  J,  86. 
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18S8.  the  defect  is  in  the  petitioning  creditor's  debt;  and 
"■""■""  accordingly  ex  parte  Graves  (a)  was  twice  sent  back  to 
BooK£B.  the  commissioners,  to  ascertain  whether  the  act  of  bank- 
In  the  matter  niptcy  was  or  not  capable  of  being  supported,  or  whether 
Rawlins,  another  act  of  bankruptcy  could  be  substituted.  This 
does  not  appear  from  the  report  in  Glynn  and  JametaHy 
but  from  a  note  in  my  possession,  which  I  extracted 
from  the  registrar's  book.  No  sooner  had  ex  jxaie 
Graves  been  decided,  than  multitudes  of  petitions  poured 
in,  presented  by  assignees  to  supersede;  arid  it  was  con- 
stantly considered  a  sufficient  answer,  if  the  petitioning 
creditor  undertook  to  try  the  question  at  his  own  risk. 
In  this  case^  therefore,  the  moment  the  petitioning  cre- 
ditor undertook  to  indemnify  the  petitioner,  it  was  an 
answer  to  the  petition.  There  is  so  much  doubt  as  to 
the  validity  of  the  petitioning  creditor's  debt,  that  in 
common  cases  it  would  have  been  proper  to  direct  some 
reference  as  to  the  possibility  of  substituting  a  new 
petitioning  creditor's  debt ;  but  before  so  doing  in  this 
case  we  must  inquire  whetlier  the  real  motive  of  the 
petitioner  was  alarm  as  to  the  validity  of  the  fiat.  If 
so,  I  for  one  should  wish  an  inquiry  as  to  whether  a 
new  debt  could  be  substituted ;  or  if  not,  whether  any 
new  fiat  could  issue  on  any  combination  of  debts.  But 
I  do  not  think  this  is  a  case  of  honest  doubt,  but  that 
the  petition  is  a  vindictive  proceeding,  arising  from  a 
dispute  about  the  solicitor  to  the  fiat. 

The  Chief  Judge  :  —  The  msyority  of  the  Court  is 
of  opinion  that  the  petitioner  may  either  take  an  order 
dismissing  his  petition,  with  costs  out  of  the  estate^  or  an 
order  for  liberty  to  the  petitioner  to  remove  himself 
from  being  assignee  within  a  week,  and  at  his  own  costs, 

(a)  Ex  jtarte  Graves,  1  G.  S^  J.  8«. 


Rawuns. 
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and  the  assignees  to  take  their  costs  of  this  petition  out        1888. 
of  the  estate.     The  petitioning  creditor  must  pay  his        " 
own  costs,  as  he  has  not  proved  that  he  has  a  valid  debt       Booker. 

to  support  the  fiat.  ^"  the^  matter 

Per  Curiam :  — The  petitioning  creditor  undertaking 
to  indemnify  the  petitioner,  let  him  be  discharged  from 
being  assignee,  if  he  thinks  fit ;  and  then  let  there  be  a 
new  choice,  if  the  creditors  think  fit,  at  the  costs  of  the 
estate.  No  costs  to  petitioner  of  this  petition.  The 
costs  of  the  other  assignee  (the  respondent)  out  of  the 
estate.  But  if  the  petitioner  within  a  week  declines  the 
above  order,  then  let  the  petition  be  dismissed,  without 
costs,  the  other  assignee  (the  respondent)  taking  his 
costs  out  of  the  estate. 

The  petitioner  afterwards  elected  to  have  the  petition 
dismissed. 

A  petition  for  rehearing  having  been  presented,  came     June  13, 
on  this  day  for  hearing. 

Mr.  Swaneton  and  Mr.  K*  Parker  for  the  petition  :"— 
On  the  former  occasion  this  Court  declined  to  interfere, 
on  the  ground  that  the  assignee  might  have  substituted 
a  new  petitioning  creditor's  debt.  It  is  submitted,  first, 
that  the  clause  as  to  substitution,  the  6  Geo.  4.  c.  16. 
s.  18  (a),  does  not  apply  to  cases  where  it  is  clear  that 

(a)  *'  If  after  adjudication  the  sufficient  to  support  a  commis- 

debt  or  debts  of  the  petitionhig  sioiiy  provided  such  debt  or  debU 

creditor  or  creditors,  or  any  of  have  or  has  been  incurred  not 

them,  be  found   insufficient  to  anterior  to  the  debt  or  debts  of 

support  a  commission^  it  shall  be  the  petitioning  creditor  or  credi- 

lawful  for  the  Lord  Chancellor,  tors,  to  order  the  said  commis- 

upon    the    application    of    any  uon  to  be  proceeded  in,  and  ic 

other  creditor  or  creditors  hav-  shall  by  such  order  be  deemed 

iug  proved  any  debt  or   debts  valid.'* 

U  U  3 
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1838.       the  petitioning  creditor's  debt  is  fraudulently  concocted; 

"""^        and,  secondly,  it  is  established  in  evidence,  that  no  debt 

Boc^EB.       exists  which  can  be  substituted,  (a)     The  petitioning 

In  the  inatter  creditor  has  filed  an  affidavit  stating  that  he  lias  offered 

Rawuns.      to  indemnify  the  assignees  against  the  consequence  of 

the  fiat  standing,  and  that  they  might  retire  from  being 

assignees.     But  the  petitioner  is  also  a  creditor,  and 

this  offer  is  no  answer  to  a  creditor  who  petitions  to 

annul.     This  being  clearly  an  illegal  fiat,  the  petitioner, 

both  in  character  of  assignee  and  creditor,  is  bound  to 

apply  to  the  Court  to  annul. 

Mr.  Flather,  for  the  other  assignee,  opposed  the 
petition. 

Mr.  BetheU  for  the  petitioning  creditor :  — The  peti- 
tioner was  well  contented  with  the  fiat  till  he  quarrelled 
with  the  petitioning  creditor.  A  dividend  is  now  ready 
to  be  paid,  and  he  petitions  from  improper  motives. 
No  one  creditor  joins  in  the  petition.  He  is  opposed 
by  the  other  assignee.  And  though  he  states  he  is  8 
creditor,  yet  the  commissioner  has  refused  to  allow  him 
to  prove.  No  action  is  threatened  by  the  bankrupt  <Nr 
any  other  person.  He  may  retire  from  being  assignee 
or,  if  he  desires  to  remain  assignee,  may  be  indemnified. 
What  then  can  be  his  motive  for  this  petition  ?  He  is 
not  entided  to  be  heard  on  his  own  account,  not  being 
a  creditor;  nor  as  a  trustee  on  behalf  of  the  other 
creditors,  as  they  all  wish  the  fiat  to  be  supported. 

The  bankrupt  was  served,  but  did  not  appear. 

{a)  It  was  here  objected  by  petition    should    be    hereafter 

Mr.  BetheU^  that  this  new  fact  drawn  up,  and  that  it  should  be 

could  not  be  introduced  on  a  taken  as  if  now  presented.    But 

petition  for  re-hearing,  when  it  this  arrangement  was  afterwards 

was  agreed  that  a  supplemental  altered.  See  the  end  of  this  case* 
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Mr.  Stoanstan  in  reply :  — This  is  an  application  by        1838. 
an  officer  of  the  Court,  informing  that  Court  that  the        — 
fiat  is  invalid  and  illegal;  which  is  not  denied.     The       Booker. 
fiat  is  incurably  bad,  as  no  other  debt  can  be  substi-  '"  '**®  matter 
tuted.     As  to  motives,  what  has  the  Court  to  do  with      Rawlins. 
that?  Motives  might  preponderate  in  a  very  doubtful  or 
delicate  case,  but  can  have  no  weight  in  a  plain  case. 
But  the  charge  of  improper  motives  is  denied.     It  is  true 
the  debt  is  rejected,  but  he  is  nevertheless  a  creditor. 
He  swears  he  is,  and  that  is  not  denied;   and  he  is 
returned  a  creditor  on  the  bankrupt's  balance  sheet. 
As  to  delay,  the  petitioner  did  not  procure  possession  of 
the  proceedings  till  the  19  th  of  January,  and  four  days 
afterwards  he  gave  the  petitioning  creditor  notice  that 
he  required  further  evidence   in  support  of  the  fiat. 
That  he  is  a  mere  trustee,  is  no  answer  in  a  case  where 
the  fiat  is  confessedly  invalid.     As  to  his  retiring  on  an 
indemnity,  will  the  Court  sanction  his  doing  so,  when 
the   consequence   is    that  an   illegal   process  will   be 
sustained  ? 

The  Chief  Judge:  —  Assuming  the  position  that 
annulling  is  discretionary  with  the  Court,  yet  where  a 
party,  having  an  interest  adverse  to  the  fiat,  proves  to 
the  Court  that  his  interest  will  be  affected  by  the  fiat, 
and  that  the  fiat  is  illegal,  then  the  Court  is  bound  to 
annul,  unless  the  petitioner  is  estopped.  In  this  case 
the  petitioner  does  not  prove  that  he  is  a  creditor; 
while,  on  the  other  hand,  the  commissioner  has  refused 
to  allow  a  proof.  The  rejection  of  the  proof  was  not 
conclusive ;  the  petitioner  might  have  appealed  (a) ;  he 
did  not,  however,  and  therefore  the  Court  cannot  take 

(a)  Supposing  he  had  a  case  for  appeal,  quare,  was  it  worth  the 
expense  ? 

U  u  4 
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1838*        his  bare  assertion  for  the  fact     It  is  argued  that  he  as 

assignee  undertook  a  legal  and  not  an   illegal  trust* 

BooEKE.       The  Court  always  attends  to  the  petition  of  an  assignee 

In  the  matter  ^j^^  j^^g  ^g^j  j^jg  utm^gt  endeavour  to  support  the  fiat* 

Rawuns.  This  petitioner,  having  assumed  the  office  of  assignee, 
took  no  measures  to  get  rid  of  the  fiat  till  a  dispute  arose 
with  the  other  assignee  as  to  who  should  be  appointed 
solicitor  to  the  fiat.  The  petitioning  creditor  now,  as 
before,  offers  an  indemni^,  and  the  other  assignee  is 
willing  to  work  the  fiat.  Neither  the  bankrupt  nor  any 
creditor  objects  to  the  fiat ;  neither  the  person  whose 
property  is  to  be  administered,  nor  those  amongst  whom 
it  is  to  be  distributed.  Under  these  circumstances  no 
further  order  ought  to  be  made  than  on  the  form^ 
occasion. 

Sir  John  Cross :  — 

I  am  anxious  to  have  this  case  well  considered,  as  in 
all  my  professional  existence  I  never  knew  a  Court 
resolved  to  drive  on  an  illegal  process.  The  question 
is,  whether  or  not  there  is  a  good  petitioning  creditor's 
debt.  The  respondents  themselves  file  an  affidavit 
proving  the  negative  of  that  question*  The  motives 
which  may  actuate  the  petitioner  are  quite  immaterial 
if  the  fiat  is  illegaL  On  the  former  hearing^  it  was 
said  the  petitioner  did  not  go  far  enough,  because  he 
did  not  show  he  had  tried  to  substitute  another  debt 
It  appeared  to  me  no  part  of  the  duty  of  an  assignee 
to  try  and  discover  a  new  petitioning  creditor's  debt 
to  substitute  for  one  which  is  invalid;  such  was  my 
opinion;  but  some  of  the  Court  came  to  a  difierent 
conclusion :  the  petitioner  now  proves,  not  only  that  the 
debt  is  bad,  but  that  it  is  impossible  to  substitute  any 
other*  Yet  the  Court  is  asked  to  aUow  the  fiat  to 
stand,  and  thus  render  itself  accessary  to  a  fraudulent 
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fiat.  Ex  parte  Orceoes  {a)  is  a  case  precisely  in  point;  1838. 
there  the  assignees  called  on  the  petitioning  creditor  —— 
to  furnish  further  evidence  in  support  of  the  fiat ;  there  BooKEsf 
both  the  assignees  petitioned ;  here  only  one  applies ;  ^"  ^^^  matter 
but  it  may  be  suggested  that  the  other  colludes  with  the  Rawuns. 
petitioning  creditor.  What  imaginable  motive  can  he 
have  for  supporting  this  fiat,  unless  he  is  indemnified  by 
the  petitioning  creditor?  The  petitioner  declares  he 
discovered  some  misconduct  as  to  the  solicitor,  and  de- 
clared he  would  have  a  new  solicitor.  Under  the  circum- 
stances, it  is  not  any  objection  that  only  one  assignee 
applies.  In  ex  parte  Graves  (a\  my  learned  colleague 
Sir  George  Bote  was  counsel,  and  it  was  admitted,  in 
argument,  that  the  assignees  might  apply  in  case  of 
fraud  or  collusion ;  but  that  otherwise,  as  the  assignees 
had  accepted  the  trust,  they  were  thereby  bound  hence- 
forward to  support  it:  the  Vice  Chancellor  adopted  that 
opinion,  and,  on  the  footing  of  estoppe],  dismissed  the 
petition.  The  petitioner  prayed  a  rehearing,  whereon 
Lord  Eldouj  with  that  candour  with  which  all  great  men 
are  ever  distinguished,  made  the  following  important 
observations : "— ^*  If  the  Vice  Chancellor  was  wrong  in 
his  decision,  the  blame  ought  to  attach  upon  me,  for  in 
the  conversation  to  which  bis  Honour  alluded  I  certainly 
intimated  an  opinion,  that  assignees  could  not  present 
such  a  petition.  I  am  satisfied,  however,  that  I  stated 
the  rule  too  broadly.  I  am  not  sorry  the  question  has 
been  agitated,  for  although  such  applications  must  be 
watched  with  great  jealousy,  it  is  the  duty  of  assignees, 
as  soon  as  possible,  to  be  assured  that  the  ground  upon 
which  their  first  steps  are  taken  is  secure;  for  this  end 
it  is  a  fixed  rule,  that  the  petitioning  creditor  is  bound 
to  give  every  information  in  his  power,  upon  every  sub* 

(n)  Es  parte  Gravet,  I  Gl  ^  J.  BO, 
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1838.       ject  which  comes  within  his  knowledge  as  petitioning 
•"""^         creditor.     By  the  very  act  of  issuing  a  commission,  be 
Booker.       Stands  pledged  to  establish  its  validity.     In  this  case  I 
In  the  matter  xhmk  the  commissioners  have  acted  hastily  in  finding 
Rawlins,      the   bankruptcy;    but  suppose  a  petitioning  creditor 
swears  roundly  to  his  debt,  and  proof  of  an  act  of  bank- 
ruptcy is  put  upon  the  proceedings,  —  mere  belief,  au- 
thenticated, as  in  this  case,  by  part  of  the  contents  of  a 
paper  not  produced,  — ^  the  proceedings  remain  in  the 
power  of  the  commissioners  till  the  choice  of  assignees, 
and  frequently  the  assignees  are  not  present  at  their 
election.     But  if,  after  they  are  appointed,  when  tfa^ 
have  the  power  of  examining  the  proceedings,  looking 
to  the  insufficient  evidence  put  upon  the  proceedings, 
they  feel  doubtful  of  the  petitioning  creditor's  debt  and 
the  act  of  bankruptcy,  are  they  not  to  call  upon  the 
petitioning  creditor  to  produce  his  proof?     And  is  not 
the  petitioning  creditor  bound  to  give  explanation  npon 
explanation,  until  the  whole  difficulty  be  cleared  up? 
There  is  no  doubt  but  the  assignees  have  a  right  to  call 
upon  him  for  such  explanation ;  and  the  petitioning  cre- 
ditor must,  to  the  extent  of  his  power,  satisfy  their 
minds.    In  demanding  this  explanation,  they  are  aiding 
the  commission,  aiding  the  trust.     With  a  view  to  sales 
of  the  bankrupt's  property,  and  actions  at  law,  this  is 
absolutely  necessary.     They  must  prove  the  petitioning 
creditor's  debt  and  act  of  bankruptcy,  which  it  would 
be  impossible  to  do  under  such  circumstances  as  these.** 
Now  my  observation  upon  the  present  case  is,  that  to 
maintain  an  action  at  law  the  assignee  must  estaUish 
facts,  which  in  this  case  he  never  can  establish.    Are 
we  to  drive  the  creditors  onwards  till  the  evil  is  past 
remedy  ?  Lord  EldoHf  in  the  case  I  have  before  referred 
to,  farther  said,  <<  Should  the  rule  laid  down  by  the 
Vice  Chancellor  be  admitted,  the  consequence  would 
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be,  that  matters  would  go  on,  till  the  creditors  became        16S8. 

involved,  and  the  evil  was  past  remedy.     I  shall  not  be        ^ 

disposed  to  favour  petitions  of  this  natui'e,  unless  it  be       BooBuuif 
manifest  that  the  assignees  have  done  all  in  their  power  ^^  ^®  matter 
before  they  apply  to  this  Court     But  I  again  say,  I  am      Rawlins. 
not  sorry  this  discussion  has  taken  place,  for  it  will 
instruct  assignees,  that  their  first  duty  is  to  satisfy  them- 
selves that  the  commission  is  well  founded." 

Such  is  pointed  out  by  that  distinguished  judge  as  the 
first  duty  of  the  assignees.  It  has  been  argued,  that  the 
first  duty  of  an  assignee  is  to  support  the  fiat;  but  Lord 
Eldon  was  of  a  different  opinion.  Suppose  a  case  laid 
before  counsel,  stating  that  the  fiat  was  incurably  bad, 
and  asking  what  was  the  course  for  the  assignee  to 
pursue,  what  barrister  would  do  otherwise  than  recom- 
mend an  application  to  this  Court  ?  This  fiat  is  bad, 
application  is  made,  and  can  we  refuse  the  prayer  of 
the  petition  ?  In  my  opinion  such  refiisal  would  not 
be  merely  a  denial  of  justice^  but  actually  a  furtherance 
of  injustice.  It  is  argued,  that  all  who  are  beneficially 
interested  oppose  this  petition;  but  that  is  merely  a 
gratuitous  assumption,  for  the  assignee  who  petitions, 
as  much  represents  the  creditors,  as  the  respondent  the 
other  assignee,  and  the  question  is,  which  assignee  is 
correct?  I  say,  the  petitioner  unquestionably.  It  is 
said  the  petitioner  may  retire  on  an  indemnity ;  but  his 
duty  to  the  creditors  demands  that  he  should  see  that 
they  have  justice,  which  they  will  not,  in  my  opinion, 
unless  this  fiat  is  annulled.  As  no  one  step  can  ever 
legally  be  taken  under  this  fiat,  I  say  that  every  cre- 
ditor is  ii\jured  by  its  being  suffered  to  continue ;  the 
petitioner  ought  not  therefore  to  accept  any  indemnity, 
nor  ought  he  voluntarily  to  retire.  The  Court  may 
remove  an  assignee  at  his  own  request,  or  for  his  de- 
fault, but  ought  not  to  say,  "  If  you  will  not  retire  you 
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1838.        must  take  the  consequences.'*     No  Court  ought  to  tell 

■         an  assignee  to  take  the  consequences  of  an  illegal  fiat« 

ieooKERr      ^  *^®  petitioner  does  not  apply  to  be  allowed  to  retire, 

In  the  matter  |^he  Court  cannot  remove  him  unless  he  has  miscon- 

Rawlins,      ducted  himself,  which  he  has  not  done,  therefore  the 

Court  cannot  remove  him.     I  have  gone  fully  into  this 

case,  as  I  have  the  misfortune  to  differ  from  my  two 

learned  colleagues.     I  think  it  important,  because  what 

now  passes  will  be  recorded,  and  become  a  precedent. 

Upon  the  whole,  I  am  of  opinion,  firsts  that  it  is  no 
part  of  the  duty  of  an  assignee  to  endeavour  to  sub- 
stitute a  new  petitioning  creditor's  debt;  second,  that 
the  petitioner  has  done  his  duty  in  presenting  this 
petition ;  third,  that  the  Court  is  bound  to  annul  this 
fiat. 

Sir  George  Base:  —  The  principles  on  which  this 
Court  acts  in  refusing  to  annul  this  fiat  are  so  well 
understood,  that  I  should  not  add  any  thing  to  what  has 
fallen  from  the  Chief  Judge,  if  it  had  not  been  stated 
that  this  Court  will  commit  injustice  if  it  does  not 
annul.  But  to  whom  will  injustice  be  done?  To  the 
bankrupt  or  to  the  creditors?  The  Court  is  stiil  open 
to  them,  if  they  think  fit  to  apply  to  annul.  On  such 
applications  the  Court  attends,  not  only  to  the  ques- 
tion of  the  validity  of  the  fiat,  but  also  to  the  conduct 
of  the  petitioner.  Even  if  the  bankrupt  had  succeeded 
in  an  action  in  upsetting  the  fiat,  still  this  Court  is  not 
bound  to  annul,  if  by  so  doing  injustice  would  be  done. 
I  have  some  doubts  as  to  whether  the  petitioning  cie« 
ditor's  debt  is  good ;  but  if  those  doubts  were  greater 
than  they  are,  still  I  would  not  anntd  this  fiat.  It  is 
stated  on  the  petition  for  rehearing  that  the  Court  dis- 
missed the  former  petition,  with  costs;  that  is  not  a  fiaiir 
way  of  stating  the  order ;  the  Court  offered  an  alter- 
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native,  and  the  petitioner  elected  the  alternative  of       1838. 
having  the  petition  dismissed.     It  is  now  settled  law,      „        ' 
that  an  assignee  may  petition  to  annul  a  fiat,  on  the       Bookeb. 
ground  that  he  cannot  act  safely  under  it;  but  in  such  e^ matter 

case  his  duty  is  to  come  at  the  earliest  time;  and  Rawlins.  , 
here  the  assignee  does  not  satisfy  the  Court  when  in 
particular  he  discovered  that  the  fiat  was  invalid ;  and 
this  petition  is  not  presented  till  many  months  after 
the  fiat  issued,  till  the  bankrupt  has  passed  his  last 
examination,  and  the  assignees  are  ready  to  declare  a 
dividend.  In  practice,  when  the  assignees  suggest  any 
diflBculty  as  to  the  validi^  of  the  fiat,  it  is  always  con- 
sidered an  answer  for  the  petitioning  creditor  to  ofier  an 
indemnity.  What  injury  can  arise  to  the  petitioner  by 
carrying  on  this  fiat  ?  He  has  not  proved,  therefore  he 
may  immediately  bring  an  action ;  he  may  be  removed 
at  the  costs  of  the  estate,  or  he  may  have  an  indemnity. 
Even  if  there  is  no  petitioning  creditor's  debt,  the  want 
thereof  will  not  be  felt  in  this  fiat  till  some  adverse 
action  is  instituted.  This  fiat  might  be  annulled,  and 
a  new  one  issued  on  the  collective  amount  of  the  debts 
of  the  several  creditors  who  have  proved,  if  by  reason 
of  the  time  of  those  debts  tliey  cannot  be  substituted. 
The  order  must  be  made  on  the  supposition  that  there 
is  a  supplemental  petition;  the  original  order  should  be 
confirmed,  with  costs,  and  the  supplemental  petition 
dismissed,  with  costs. 

Sir  John  Cross :  —  I  have  not  much  considered  the 
lapse  of  time  in  this  case,  as  my  attention  was  not  called 
to  the  point  by  the  arguments  of  counsel ;  but  the  peti- 
tioner accounts  for  tliat;  he  says  he  did  not  know  of 
the  defect  till  be  was  elected  assignee,  and  shortly  after- 
wards he  presented  his  petition. 
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1838.  Per  Curiam :  —  Treating  this  as  a  new  petition,  let  it 
be  dismissed,  with  costs. 

JBjf  parte 

BOOKEB. 

In  the  matter       Mr.  Stoanstan  requested  to  be  allowed  to  ask,  whether 
Rawlins.      ^^  Court  found,  as  a  fact,  that  there  is  not  a  good 
petitioning  creditor's  debt? 

The  Chief  Judge:  —  I  have  not  considered  that 
point,  because  the  majority  of  tlie  Court  are  of  opinion 
that  the  petitioner  has  not  made  out  any  case  entitling 
him  to  be  heard. 

Mr.  Stvanston : — Tlien,  if  the  Court  pleases,  I  should 
prefer  to  consider  tliis  as  a  petition  of  rehearing  only, 
and  without  a  new  supplemental  petition. 

Per  Curiam :  —  In  that  case  let  die  petition  of  re- 
hearing be  dismissed,  with  costs. 


C.  of  R. 

June  S, 

1838. 

If  a  donnaiit 
assignee  is  not 
consulted  as  to 
the  sale  of  part 
of  the  estate, 
and  he  has  rea- 
sonable cause  to 
doubt  whether 
the  sale  will  be 
benefidal,  he 
cannot  be  oom- 
pelledy  without 
a  reference,  to 
execute  the 
conveyance. 


Ex  parte  UNDERHILL.  —  In  the  matter  of 

BISHTON. 

1  HE  bankrupt  having  been  in  partnership,  his  sliare 
of  the  partnership  and  stock,  &c«,  were  put  up  for  sale. 
The  petitioner  was  the  purchaser.  Two  of  the  assignees, 
jSt//and  Crutchley^  executed  the  conveyance  to  him ;  but 
the  third,  Shore,  declined.  This  was  a  petition  praying 
that  he  might  be  ordered  to  execute  the  conveyance. 
In  answer  Shore  stated,  that  he  declined  to  execute,  be- 
cause, as  he  had  not  been  consulted  as  to  the  sale,  nor 
had  in  any  way  consented  thereto,  he  feared  that  by 
executing  the  conveyance  he  might  prejudice  the  rights 
of  the  creditors;  and  that  he  had  not  seen  any  draft  of 
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the  conveyance ;  and  that  there  were  certain  partner-        1836. 

ship   accounts   in   dispute  which  formed  part  of  the        ' 

bankrupt's  share  put  up  for  sale,  {a)  Und^Till. 

In  the  matter 

lAr. Stoanstan  and  Mr.  N,  EUisan  for  the  petition: —  Bishton. 
The  respondent,  as  an  assignee,  is  an  officer  over  whom 
the  Court  has  jurisdiction  to  order  him  to  execute  the 
conveyance.  The  two  other  assignees  have  always  been 
the  acting  assignees,  and  the  third  cannot  be  permitted 
to  lie  by,  allow  the  sale  to  proceed,  and  the  deed  to  be 
prepared,  and  then  refuse  to  execute,  perhaps  from 
improper  private  motives. 

Mr.  Bacon  for  the  respondent :  —  The  third  assignee 
submits  to  the  order  of  the  Court  as  to  signing,  but  the 
reason  he  declines  to  sign  is,  that  he  has  not  autho- 
rized the  sale,  and  is  wholly  ignorant  whether  or  not 
it  is  one  in  which  he  ought  to  concur ;  he  believes  the 
sale  is  not  a  proper  one. 

The  Chief  Judge  :  —  This  is  an  application  to  the 
discretion  of  the  Court  This  Court  has  not  jurisdic- 
tion to  set  aside  the  purchase,  and  the  only  power  we 
have  over  the  respondent  to  enforce  the  purchase,  is 
because  he  is  an  officer  of  the  Court.  If  the  petitioner 
had  proved  that  the  deed  ought  to  be  executed  I  would 
not  drive  him  from  the  cheap  and  expeditious  remedy 
to  be  obtained  in  this  Court  to  the  more  expensive  and 
remote  relief  to  be  procured  elsewhere.  If  the  order 
asked  were  beneficial  to  the  estate,  it  could  be  made ;  but 
the  respondent  declares  that  he  knows  the  shares  were 
once  of  far  greater  value  than  the  sum  for  which  they 
sold,  and  that  he  wishes  for  time  to  ascertain  how  the 

(a)  See  ex  parte  Taylor,  3  Mont.  4*  Ayr,  222. 
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1838.        matter  stands.     The  case  of  the  petitioner  is,  dutt  tiro 
~~^         of  the  assignees  have  signed  the  deed;  that  the  third 
Undbrhill.    vas  in  the  town  where  die  sale  took  pboe^  and  had 
In  the  matter  uQii^e  thereof.     The  statement  upon  the  particolars  of 
BisBTON.      sale  of  the  liabilities,  rendered  it  apparently  somewhat 
hazardous  to  bid ;  but  it  might  have  been  known  to  the 
parties  that  there  was  not  so  much  risk  as  appeared.     I 
am  therefore  of  opinion  that  the  petitioner  cannot  have 
the  order  he  asks  without  a  reference  and  inqoiiy 
whether  the  sale  was  proper,  and  one  in  which  the  re- 
spondent ought  to  concur.    If  die  two  other  assignees 
have  entered  into  a  contract  which  they  cannot  fulfil, 
the  petitioner  has  his  remedy  against  them  elsewhere. 

Sir  John  Cross :  —  I  am  not  satisfied  that  the  reason 
given  for  not  executing  the  deed  is  valid;  but  as  the 
order  asked  is  a  strong  one  to  make,  I  concur  upon  the 
whole  in  thinking  a  previous  reference  necessary.  One 
circumstance  which  made  me  hesitate  in  coming  to  that 
conclusion  is,  die  small  value  of  the  property  concerning 
which  the  question  arises. 

Sir  George  Rose :  —  If  a  bill  were  filed  against  the 
assignees  for  specific  performance,  the  Court  only  looks 
at  the  contract ;  and  as  to  covenants,  the  assignees  must 
enter  into  the  same  as  any  other  vendor.  Before  the 
Court  orders  the  respondent  to  execute  the  conveyance, 
it  must  be  satisfied,  on  behalf  of  the  creditors,  that  the 
execution  of  the  deed  will  be  advantageous  to  thdr 
interest  There  is  nothing  before  the  Court  to  show 
that  the  respondent  was  in  any  way  party  to  the  con- 
tract for  sale  of  the  proper^  in  question.  If  the  oppo- 
sition of  the  respondent  arose  from  idle  alarm  or  im- 
proper motives,  the  Court  would  not  only  order  him  to 
execute  the  deed,  but  would  also  compel  him  to  pay 
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the  costs  of  the  petition.     But  he  suggests  a  difficulty,        1888. 

which  renders   it  apparent    that  he  acts   under   the         

soundest  advice;   for  this  is  not  a  sale  under   ordi-    Unobrhill. 
nary  circumstances:    questions    involving   partnership  ^"  the  mattet 
law  arise.     If  the  petitioner  pleases  he  may  have  a      Bishtom. 
reference. 

The  order  made  was,  refer  it  to  the  registrar  to  in- 
quire whether  it  is  for  the  benefit  of  the  bankrupt's 
estate  that  the  purchase  should  be  carried  into  effect  in 
the  manner  proposed  by  the  deed,  or  in  any  and  what 
other  manner,  and  if  so,  to  settle  and  approve  of  the 
deed  which  has  been  executed  by  tlie  two  assignees,  or 
any  other  deed  which  he  may  think  necessary.  Reserve 
further  directions  and  costs. 


Ex  parte  STEPHENSON.  —  In  the  matter  of  c.  of  R. 

BALCHERN.  June  1, 

1838. 
1  HIS  was  a  petition  by  a  creditor,  praying  for  a  new  wiien  an  as- 
choice  of  assignees.   Pratt  and  Twedell  bad  been  chosen,  "fth^u^j,^!,^^ 
but  Twedell^  who  was  not  present  at  the  choice,  declined  ""t,  and  he 

declines  to  act, 
to  accept  the  office.  there  must  be 

a  new  choice  at 

Mr.  O.  Anderdon  for  the  petition.  ^"^'^  *^  "^ 

Mr.  Swanston  for  Pratt. 

TwedeU  was  served,  but  did  not  appear. 

Per  Curiam  : — As  Twedell  was  appointed  without  his 
consent,  and  declines  to  act,  he  must  be  removed ;  and 
if  one  assignee  is  removed,  all  must  be  removed,  (a)    If 


(a)  Ex  parte  Shaw,  1  G.  4*  .7.  114.     See  I  ^font.  4r  Ayr.  Practice 
in  Bankruptcy,  227. 

Vol.  hi.  x  x 
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1838.        ISaedeU  had  stated  he  would  accept  the  office^  or  had 

-—        aathorized  any  one  to  say  so  on  his  behalf^  or  if  Pratt 

Stsfhsnson.   had  said  80»  it  would  be  proper  to  order  one  of  them 

In  the  matter  ^^  p^y  ^  costs;  as  it  is,  the  estate  must  bear  the 

of  sr    *r 

BAUJHsmN.     costs. 

New  choice.    Costs  of  all  parties  out  of  the  estate. 


C-  of  R.       Ex  parte  ELLIOTT.—  In  the  matter  of  JERMYN. 
Mays,      ^ 
1837.        1  HIS  case  is  reported,  ante,  page  110.     The  assignees 

June  13,     i^  nQy^  commenced  an  action  at  law  to  recover  the  49i 
183& 

78f^opiwoat        Mr.  O.  Anderdan  moved,  on  behalf  of  Elliott^  for  an 
a^ren  on  the  injmiction  to  restrain  the  assignees  from  prosecuting  the 

miles,  and  eold     action. 
goods  of  the 

^^!^the       Mr.  Sioomfon  for  the  anignees. 

assignees  were 

restrained,  by         p^  Curiam :  —  Was  it  not  arranged  by  affre^nent 

injunction,  from  o  J    ^'O 

bringing  an        that  Elliott  was  to  retain  the  49L  ?     Let  Ettiatt  fSLj  the 

action  to  reooyer    a£\i    •  j^  i  i»»  i  i  *•■■• 

the4d/.  ^^'*  ^^^  Court;  he  submitting  to   the  order  of  this 

Court  with  regard  thereto,  and  the  other  matters 
for  which  the  action  is  brought,  and  the  costs  thereof; 
and  then  let  the  assignees  be  restrained  from  carry- 
ing on  the  action.  Costs  of  this  application  reserved. 
Liberty  for  either  party  to  apply.  The  assignees  to  be 
at  liberty  to  open  the  matter  of  the  injunction,  on 
setting  down  the  original  petition. 

June  13.         This  petition  was  this  day  in  the  paper  for  farther 
directions. 

Mr.  SwanUan  and  Mr.  Bacon,  for  the  assignees,  asked 
that  the  49/.  might  be  paid  out  of  Court  to  the  assignees, 
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and  that  ElSdU  might  be  ordered  to  pay  the  assignees  all        1 838. 
costs  incurred  by  them.  — — 

Ejp  parte 
Eluott. 

Mr.  O.  Anderdon^  contrdj  was  stopped  by  the  Court      ^"  ****  matter 

Jbbxyn. 

The  Chief  Judge  : — I  should  feel  much  regret  if  the 
law  oompdled  me  to  declare  that  the  assignees  were 
entitled  to  what  they  ask.  The  former  order  was  hard 
upon  Elliott,  but  strict  law  required  that  a  prosecution 
should  be  instituted  before  a  proof  could  be  allowed. 
But  as  to  the  49L  which  it  is  sought  to  take  from  him 
without  allowing  for  what  he  has  paid  the  landlord,  it 
would  be  hard  if  the  estate  had  not  benefited  by  the 
payment  to  the  landlord;  but  as  it  did,  it  would  be 
actually  unjust  to  make  the  order  asked.  I  consider 
this  application  as  if  it  were  an  action  for  money  had 
and  received,  in  which  the  assignees  are  not  entitled  to 
a  verdict  in  tlieir  favour.  The  costs  of  the  action  at  law 
must  be  set  off  against  the  costs  of  this  application. 

Sir  John  Cross:  —  I  concur.  If  assignees  had  been 
elected  when  Elliott  paid  the  49^.  the  question  might  be 
doubtful ;  but  when  Elliott  paid  that  sum,  he  had  the 
assent  of  the  bankrupt,  who  was  then  the  only  person 
who  could  consent. 

Sir  George  Rose  concurred. 

Application  refused.  Elliott  to  have  the  costs  of 
the  injunction  and  of  this  application,  to  be  set  off 
against  the  costs  of  the  action  which  are  to  be  borne  by 
EUiottf  and  the  balance  paid  by  the  party  liable.  The 
49/.  to  be  taken  out  of  Court  by  Elliott.  The  assignees 
costs  out  of  the  estate.  The  injunction  to  be  made 
perpetual. 

XX  2 
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C.  of  R.       Ex  parte  NEWALL.  —  In  the  matter  of  NEW  ALL 
June  11| 

1  HIS  was  a  petition  by  the  bankrupt  to  annul  the  fiat 

On  a  petition       ^  r  j  • 

by  the  bankrupt  ^OT  want  ot  a  trading. 

to  annul,  an 

the  substance  Mr.  Stoonston  and  Mr.  O.  Anderdon  for  the  petition. 

of  the  examina- 

person  before  Mr.  J,  Russell^  With  whom  was  Mr.  Bacofif  for  the 

m  ^n^'bT""  petitioning  creditor,  was  about  to  read  an  aflSdavit  by 
'ead*  one  Carderu  who  deposed  that  he  was  present  before  the 

Dis.  Sir  Gtorge  .     .  i  ▼»  •      j    -  _^ 

jjo»e.  commissioner  when  Rogerson  was  examined  m  support 

of  the  trading,  and  that  Rogerson  then  deposed  ^  as 
foUmosf*  and  the  affidavit  then  set  out  verbatim  the 
several  questions  put,  and  the  answers  given.  The 
object  of  the  affidavit  was  to  discredit  the  testimony  of 
Rogerson,  he  being  one  of  the  deponents  in  support  of 
the  petition. 

Mr.  Swanston  objected  to  this  affidavit  being  read« 
It  is  an  affidavit  stating  the  purport  of  an  examination, 
of  which  the  examination  itself,  filed  with  the  proceeds 
ings,  is  the  best  evidence ;  and  the  examination  itself 
cannot  be  read,  for  two  reasons;  first,  no  notice  of  intent 
to  read  it  has  been  given  (a) ;  and,  second,  if  notice  had 
been  given,  the  examination  of  third  parties  as  to  the 
requisites,  is  not  evidence,  as  against  the  bankrupt,  on 
his  petition  to  anna] ;  ex  parte  Chambers,  (b) 

Sir  George  Rose :  —  There  must  be  some  mistake  in 
the  report  of  ex  parte  CTiambers  (ft),  as  to  tlie  refusal  of 
the  evidence. 


{a)SeeexparleAnnsby,2Dea.  (^j  E*  parte  Chamber*,  2Mant. 

Si  Ch.2\2i  ex  parte  Stracif.l  Rose,  ^  j^^^  ^g^,  g  c.  i  Bea,  197. 
68 ;  ex  parte  Langley,  Mont.  35  5; 
exparteCrothiefiMont^  Ayr, 597. 
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Mr.  Deacon  (amicus  oirwp):  — I  beg  leave  to  assure         1838. 
the  Court  that  there  is  not  any  mistake  in  the  report.        — 
The  Lord  Chancellor  read  and  approved  of  it  before       Newall. 
it  was  published.  1°  ^^^  matter 


Newall. 


Mr.  Kenyan  Parker  for  the  assignees. 

The  Chief  Judge  :  —  If  notice  had  been  given  to 
read  the  examination  on  the  proceedings^  then  the  case 
of  ex  parte  Chambers  (a)  would  be  an  authority;  and  the 
course  now  proposed,  appears  to  me  an  irregular  way  of 
attempting  to  do  the  same  thing  as  ex  parte  Chambers  {a) 
forbids.  I  am  of  opinion  that  a  witness  cannot  depose 
that  a  person  had  said  so  and  so  when  examined,  with- 
out producing  the  examination  itself,  which  is  the  best 
evidence.  If  the  affidavit  in  question  were  therefore 
allowed  to  be  read,  it  could  only  be  to  enable  the  Court 
to  ascertain  whether  any  further  examination,  by  vivd 
voce^  is  advisable ;  it  certainly  cannot  be  read  as  evidence 
for  any  other  purpose  whatever.  A  bye-stander  cannot 
be  adduced  as  a  witness  to  establish  in  evidence  a  de-^ 
position  of  another  which  is  reduced  to  writing. 

Sir  John  Cross  :  —  I  am  of  opinion  that  if  the  exami- 
nation itself  were  produced  it  would  not  be  evidence 
as  against  the  bankrupt,  having  been  taken  behind  his 
back.  Some  confusion  appears  occasionally  to  have 
existed  as  to  reading  depositions.  What  is  the  course 
pursued  in  Courts  of  Common  Law  ?  Depositions  taken 
before  magistrates  are  preserved  and  transmitted  to  the 
assizes,  for  the  information  of  the  judges,  but  not  of  the 
jury ;  they  never  are  allowed  to  be  given  in  evidence, 
except  tliat  the  statute  of  Philip  and    Mary  provides 


(fl)  Ax  parie  Chambers,  «  Mont,  4-  ^yr.  464.   S.  C.  1  Deti.  1 97. 

XX  3 


668  CASES  IN  BANKRUPTCY. 

183&        that  on  the  death  or  wilful  absence  of  a  witness 
—"-^       depositions  may  be  read     The  use  the  judge  makes  of 
^twALL.      the  depositions  is  principally  this :  if  the  witness  gives 
Id  the  matter  evidence  at  variance  to  that  which  he  gave  before  the 
Newall.      magistrate,  the  judge  cross-examines  the  witness,  and 
points  out  the  discrepancies.     Very  much  the  same 
thing  might  have  been  done  in  this  Court:   the  wit- 
ness might  have  been  summoned  here  to  give  evidence 
vivd  voeey  and  his  examination  befcMre  the  commissioner 
would  have  furnished  the  Court,  or  the  counsel,  with  the 
means  of  cross-examinaticm. 

Sir  George  Rose  :  —  I  cannot  concur  with  my  learned 
colleagues.  Mr.  Swamton  has  an  affidavit  by  Bjogerum 
in  support  of  the  bankrupt's  petition ;  in  reply,  an  affi- 
davit is  tendered,  wherein  Ceardoi  deposes  that  Rogemn 
had,  before  the  commissioners,  stated  the  contrary  to 
his  present  affidavit.  A  mere  statement  that  such  an 
examination  is  on  the  proceedings,  would  induce  me 
to  look  at  them,  and  if  I  do  so,  and  find  an  examination 
wherein  Rogerson  deposes  the  contrary  to  what. he  haa 
sworn  to  day,  can  I  annul  the  fiat  on  his  present 
evidence  ?  The  commissioners  may  examine  as  to  the 
trading  after  the  adjudication,  so  that  the  examination 
of  Rogersan  was  correctly  taken.  In  case  of  an  issue  or 
action  I  should  order  the  deposition  of  RogerMon  to  be 
read.  I  for  one  cannot  divest  my  mind  of  the  effect  of 
this  examination,  and  I  am  of  opinion  that  it  should  be 
read,  and  the  petitioner  allowed  an  opportunity  of  seeing 
and  answering  it,  if  he  can. 

The  affidavit  was  rejected,  and  the  petition  finally 
dismissed. 
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JEx  parte  BENNETT  and  another.  —  In  the  matter      C.  of  R. 

of  SAWER.  ^^^  12» 

1838. 

In  this  case,  the  bankrupt's  affairs  were  in  a  state  of  -^  clerk  who 

*  ^  ^  voluDtanlv 

insolvency,  and  he  had  made  an  assignment  of  his  pro-  leaves  an  msol- 
perty  for  the  benefit  of  his  creditors,  about  one  year  within  6  G.  4. 
before  the  fiat   issued,   but  continued  tradin^r.      His  ^  ^^'  ^  ^^'  ^ 

.  .         towages. 

clerk  then  voluntarily  left  him.  This  was  a  petition 
by  the  clerk  to  be  allowed  six  months  wages  in  full5 
under  6  Geo.  4.  c.  16.  s.  49. 


Mr.  Kenyan  Parhery  for  the  petition,  relied  upon 
parte  Sanders,  (a) 


ex 


The  Chief  Judge  : — If  the  derk  voluntarily  left  the 
bankrupt  because  he  found  his  master  becoming  insol- 
vent, he  would  not  have  any  ground  for  his  petition ; 
but  he  would  if  he  was  compelled  to  leave ;  as  to  which 
there  must  be  a  reference.  If  the  petitioner  does  not 
prosecute  the  reference,  then  let  his  petition  stand 
dismissed,  without  costs. 

Sir  Oeorge  Bose  concurred. 

Sir  John  Cross  dissented,  and  said,  no  order  should 
be  made  except  to  dismiss  the  petition,  because  the 
petitioner  asked  to  open  a  dividend,  without  giving 
any  sufficient  reason  why  he  did  not  make  an  earlier 
application  to  the  Court 

Per  Curiam :  —  If  desired,  refer  it  to  the  registrar, 
to  inquire  at  what  time  and  under  what  circumstances 

(a)  Ex  parte  Sanders,  S  Moni.  ^  Ayr.  0i)4. 

X  X  4 
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1838.  the  clerk  quitted  the  bankrupt's  service.    Kthe  inquiry 

'     "  is  taken»  give  notice  to  the  assignees  to  reserve  enough 

Benkbtt  ^o  meet  the  claim;  if  the  inquiry  is  not  taken,  dismiss 

and  another.  ^^^   petition,    without  costs,      Assiirnees   costs   out   of 
In  the  matter  *^  '  ° 

of  the  estate. 
Sawek. 


C.  of  R. 

March  15,    Ex  parte  RALEIGH  and  others,  assignees.  —  In  the 

183a  matter  of  LAWRENCE  ROSTRON,  JOHN  ROS- 

On€  partner  TRON,  and  JAMES  ROSTRON. 

uorrowed  money 
for  partnership 

Smm!Thicrhe  ^  ^^^  ^*^  *  petition  by  the  assignees  to  expunge  s 
engaged  to  as.    j^bt  proved  against   the  separate  estate  of  Lawrence 

sign  as  secunty,  *%  n       •        <• 

but  did  not;  a  Mostroji,     The  petition  Stated  the  following  facts :  — 
amount  iior-  ^^^  some  years  prior  to  1836,  Lawrence  Mostrony  John 

"*^^  h"*  *^  2Jo5fro7i,  and  James  RostroUy  the  bankrupts,  were  in  part- 

lirm :  Held,  a  nership  uuder   the  firm  of  ^^  Rostron^  brothers."     In 

bXh/the  *  1835  the  firm  opened  an  account  with  the  Manchester 

drawers,  could  ^nd  Liverpool  district  bank,  which  was  a  joint  stock 

be  made  against  *  '  ^ 

the  firm  only,  bank.  One  hundred  shares  were  allotted  to  each  of  the 
n^*might*h«"  partners,  Latcrenee,  John^  and  James  Rostran,  and  placed 
liable  to  an  ac-    jjj   their   respective    names   in   the   company's   books. 

tion  or  damages,  *  mt      ,/ 

for  Non-fulfil-  Shortly  afterwards,  Laiorencey  John^  and  James  Rastron 
£ngogement«      S^^'^  ^  ^^  bank  a  memorandum,  declaring  that  the 

bank  should  have  a  lien  on  the  shares  severally  allotted 
to  them,  for  the  balance  which  might  for  the  time  being 
be  owing  to  the  bank  by  the  firm  of  Rostron  brothers^ 
in  respect  of  any  advances  made  by  the  bank.  Though 
the  shares  were  believed  to  be  private  property  of  the 
partners,  in  whose  names  they  stood,  yet,  in  fact,  they 
were,  as  between  Lawrence^  John,  and  James  Rastran, 
considered  partnership  property,  and  upon  stock  taking 
and  otherwise  were  uniformly  treated  as  part  of  the 
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stock  belonging   to  the  firm.     Early  in   1835  James        1838. 
Rostron  proceeded  to  New  York  for  the   puiposes  of      „ 

,  .  r     r  jgr^  parte 

his  business,  and  left  with  lAztorence  Rostron  a  letter,       Raleigh 

authorizing  him    to  sell   his,  James  Itostron%  shares.  .  *"^  others. 

Laiorence  Rostron   inquired  of  the  bank,  whether  the  of 

company  would  transfer  the  shares  to  a  purchaser  oh     and  oihe«» 

the  authority  of  the  letter,  in  case  he  should  sell  them 

for  his  brother,   and  was   informed   that  a  power  of 

attorney  from  Jam^  Rostron  was  necessary. 

About  the  beginning  of  September  1835  Thomas 
CardweU,  a  stock  broker  of  Manchester^  inquired  of 
Laojorence  Rostron  whether  he  knew  any  person  who 
would  sell  shares  in  the  Liverpool  and  Manchester 
banking  company,  to  be  paid  by  the  purchaser's  accept- 
ance at  six  months;  he  replied  that  he  had  100  shares 
of  his  brother,  James  Rostron^  to  sell,  but,  before  the 
banking  company  would  transfer  shares  to  a  purchaser, 
a  power  of  attorney  must  be  obtained  from  his  brother, 
who  was  then  at  New  York.  CardweU  afterwards  stated 
to  Lawrence  Rostron^  that  Messrs.  Duncan  would  pur- 
chase the  100  shares. 

On  the  3d  of  September  1 835  Messrs.  Duncan  entered 
into  an  agreement  with  Lawrence  Rostron^  by  Thomas 
CardweU  their  agent,  to  purchase  the  100  shares  for 
2,150/.,  and  to  accept  a  bill  drawn  upon  them  by  the 
firm  of  Rostron^  brothers,  for  such  sum,  payable  six 
months  after  date,  on  condition  that  Lazorence  Rostron 
should  give  Messrs.  Duncan  his  undertaking  to  cause 
the  shares  to  be  delivered  to  them,  to  which  he  con- 
sented. The  contract  for  the  purchase  and  sale  was 
entered  into  by  Thomas  CardweU  on  behalf  of  Messrs. 
Duncan^  and  by  Lawrence  Rostron  on  behalf  of  James 
Rostron. 

This  contract  was  entered  in  the  books  of  CardweU  as 
follows:  —  "  Manchester,  3d  September  1835. — Bought 
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1838.  for  J.  and  P.  Dtmcan^  from  J".  R&strany  by  T,  Ckardnodlj 

100  district  bank  shares,  2U  lis.  M^  2,1621;  sold  by 

RAmcH  T.  CardweU,  for  J.  Bo$tnm,  8d  September  1885,  100 

and  others,  district  bank  shares,    21i  10*.,    2,150/.     Brokerage, 

of  2«.  6dL,  12/.  10^.     Bill  at  six  months,  and  five  per  cent. 

RosTRON      discount."     And  the  foUowinir  bill  was  drawn  by  ifo#- 

and  others.  ^  '' 

troHj  brothers,  upon  and  accepted  by  Messrs.  Ihmoan: — 
<<  No.  62.  2,203/.  15«.  Manchester,  dth  September 
1835.  —  Six  months  after  date  pay  to  the  order  of  our- 
selves two  thousand  two  hundred  and  three  pounds 
fifteen  shillings,  value  received.  Bottrcuy  brothers. 
Messrs.  Jehn  and  Peter  Dunarn^  Manchester.  Payable 
m  London*  Indorsed  Rostronj  brothers."  Lawremoe 
Rostran  then  gave  Messrs.  Duncan  the  following  under- 
taking:— "  Manchester,  15th  September  1835.  —  I, 
Lawrence  Rotbwty  do  hereby  agree  and  engage,  in  con- 
sideration of  having  received  John  and  Peter  Duncax^s 
acceptance  of  Rastrony  brothers,  draft,  dated  5th  Sep- 
tember, at  six  months,  for  2,203/.  15^.  M^  to  cause  to 
be  transferred  and  delivered  unto  J.  and  P.  Duncan^  or 
to  any  other  person  whom  they  may  appoint,  100  shares 
in  Manchester  and  Liverpool  district  bank,  now  stand- 
ing in  the  name  of  J.  Rastron  of  Edenfield,  when  re- 
quired ;  and  I  declare  the  said  bill  of  exchange,  when 
paid,  to  be  in  full  of  said  shares.  Lawrence  RMtrmu 
Witness  Thomae  CardweW* 

The  bill  was  paid  away  by  the  firm  of  Rostrenf 
brothers,  in  the  course  of  business.  The  petition 
alleged,  that  when  this  bill  was  accepted  by  Messrs. 
Duncan  they  knew  L  Rostron  was  a  partner  in  the  firm 
of  Rostrony  brothers, 

Lawrence  Rostron  sent  a  power  of  attorney  to  New 
York  for  the  signature  of  James  Rostran,  which  was 
returned  duly  executed;  but  before  its  return,  and 
before   the  bill   became  due,  Rostron,  brothers,   had 
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stopped  payment.    On  the  22d  of  January  1836  a  fiat       183& 

issued  against  Lawrence  Roetron  and  J(Jm  Badron,  as        

dealers  and  chapmen,  carrjring  on  business  under  the      Rauigh 

firm  of  BagtroTif  brothersi  copartners  with  James  Moetr^fu  ,  »"J^  others. 

In  the  matter 
under  which  they  were  declared  bankrupts,  and  the  of 

petitioners  were  chosen  assignees;  and  on  the  3d  of  3d*TheJL 
March  a  fiat  issued  against  James  Bastrarty  who  had 
returned  to  England,  as  copartner  in  the  firm  of 
SoMiran,  brothers,  under  which  he  was  dechired  bank* 
rupt,  and  the  petitioners  chosen  assignees;  and  by 
6  Geo.  4.  c  16.  s.  17.  this  separate  fiat  was  annexed  to 
and  now  forms  part  of  the  first  fiat.  On  8th  March 
the  bill  for  2,203il  15<.  became  due,  and  Messrs. 
Duncan  took  it  up  and  paid  it  {a) ;  the  banking  com- 
pany were  allowed  to  prove  the  amount  of  the  debt 
due  to  them  by  JRostran,  brothers,  without  deducting 
the  value  of  the  shares  standing  in  the  name  of  James 
Bastran;  and  Messrs.  Dimcan  were  allowed  to  prove 
%208L  15^.,  the  amount  of  the  bill  accepted  and  paid 
by  them,  against  the  separate  estate  of  Lcaorence  Bd>str(nu 
The  affidavit  of  debt  made  by  «/.  Duncan  stated  as  fol- 
lows; that  Lawrence  JRostran  was  at  the  time  the  fiat 
issued  and  is  now  indebted  to  him,  J.  Duncan^  and  his 
partner,  Peter  Duncan,  in  the  sum  of  2,203/.  money  had 
by  L.  RoHron,  and  paid  by  J.  Duncan  and  Peter  Duncan 
for  his  use,  for  which  sum  they  have  not  received  any 


(a)  The  petition  here  stated,  shares  for  the  balance  due  from 

that  Messrs.  Duncan  recaved  the  the  firm   of  RostroHy  brothers, 

power  of  attorney,  which  had  But  this  was  denied  by  Messrs. 

been  executed  by  James  Rosiron,  JDunean^  one  of  whom  deposed 

and  that  they  applied   to  the  that    they  never   received    the 

banking  company  to  transfer  the  power  of  attorney,  and  conse- 

100  shares,  which  they  refused,  quently  never   applied   to   the 

alleging,  that  by  the  memoran-  bank, 
dum  they  had    a  Hen  on  the 
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1838.        security  except  the  agreement  of  15th   Sept.   1835. 
■        The  petition  prayed,  that  the  proof  against  the  separate 
Raleigh       estate  of  Lawremx  Mostron  might  be  expunged. 

and  others.         Jofm  Dyncan  made  an  affidavit,  statins:,  that  on  beinir 

In  the  matter  ,.t  n  r  ^^ 

of  mtormed  that  the  shares  stood  m  the  name  of  Jameg 

d  ^h^''      iBo^^ow,  and  he  being  in  America,  he,  Dimcanj  refused 
to  purchase  them  from  James  Itostron  or  in  his  name^ 
and  insisted  upon  considering  Latvrence  Rostron  as  the 
seller,  and  upon  having  his  responsibility  and  guarantee 
for  the  transfer ;  and  that  Thomas  CardweUj  on  behalf  of 
Lauyrence  Rostroriy  agreed  that  he  should  have  his  per- 
sonal guarantee  and  security;   and  that  he^  Duruxoij 
made  inquiries  respecting  the  responsibility  of  Tjaxormce 
RostroHj  and  being  satisfied  therewith,  and  believing 
him  to  be  a  person  of  considerable  private  property,  he 
agreed  to  take  the  shares :   that  shortly  afterwards  he, 
Duncan,  had  an  interview  with  Lawrence  Sostronj  and 
agreed  with  him  to  take  the  shares  on  the  express  con- 
dition of  having  the  personal  and  individual  engage- 
ment, responsibility,  and  guarantee  of  Latorence  Mostrm^ 
which  he  agreed  to  give  for  the  due  transfer  of  the 
100  shares  standing  in  the  name  of  James  Rostr&n  ;  and, 
as  a  mode  of  payment  for  the  shares,  Lawrence  Rostren 
requested  him  to  accept  a  bill  of  exchange,  drawn  by 
Rastrani   brothers,   upon   him   and   his  partner  Peter 
Dtmcany  which  he  agreed  to  do,  and  accordingly  a  bill 
of  exchange   was   drawn   and  accepted:    that  he   did 
not  know,  nor  did  Peter  Duncan  or  Thomas  Cardwdl,  to 
his  knowledge  and  belief,  and  Latorence  Itostron  did  not 
inform  them,  nor  had  they  any  reason  to  believe;,  that 
the   shares  were  the  joint  property   of    the  firm  of 
Rostron,  brothers :    that  after  he,  Dtaruum,  accepted  the 
bill  of  exchange  he  retained  the  same  in  his  possession 
until   the  personal  engagements  of  Lawrence  Roshvn 
had   been   obtained:    that  he   was   not  privy   to  any 
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entry  which  CardweU  made  in  his  books  of  the  tran^  1838. 

action ;  and  that  Cardtoell  had  no  authority  to  bind  him, 

Duncajij  and  his  partner,  or  to  act  for  them,  in  the  Raleigh 

purchase  of  the  shares ;    but  he  had  an  order  from  j  *"  ^  ^^^®"- 

^  ID  the  matter 

Lawrence  Rostren  to  sell  the  shares,  and  he,  Duncan^  of 

purchased  them  from  CardweU,  as  the  agent  for  LcEwrence  and  others. 
Rodron, 


Mr.  Swanstony  with  whom  was  Mr.  Mylne,  for  the 
petition,  having  stated  the  facts,  was  stopped  by  the 
Court 

Mr.  O.  Jnderdon  and  Mr.  Bacon  for  the  respon- 
dents :  —  It  appears,  from  the  affidavit  of  Duncan,  that 
when  the  agreement  was  made,  he  was  ignorant  that 
the  shares  were  not  the  property  of  Laiurence  Rostron* 
He  declined  to  rely  upon  them  as  security  without  the 
responsibility  and  guarantee  of  Laioreace  Bostron,  who 
thereupon  agreed  to  become  answerable  for  the  transfer 
of  the  shares ;  and  the  bill  was  given  for  their  price, 
and  paid  by  Lawrence  Rostran  into  the  Manchester 
Bank,  and  not,  as  usual,  into  the  Liverpool  and  Man- 
chester Bank,  and  when  at  maturity  was  duly  honoured 
by  Dum/Exm  and  Co.  The  guarantee  is,  that  Lawrence 
Rostron  would  transfer  the  shares  when  called  upon. 
Repeated  applications  have  been  made  for  that  purpose, 
but  the  transfer  has  not  been  made.  [The  Chief 
Judge  :  —  Does  that  give  more  than  a  right  of  action 
for  breach  of  contract?]  It  was  an  absolute  engage* 
ment  on  the  part  of  Lawrence  Rostron  to  transfer,  and 
the  respondents  dealt  with  him  only,  and  the  relation 
between  the  parties  is  in  effect  that  of  buyer  and  seller ; 
and  if  there  can  be  no  proof  against  the  separate  estate 
of  liOwrence  Rostron,  no  proof  at  all  can  be  made.     But 
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1838.  there  exists  an  obligation  on  the  part  of  Lawrena 

""""^  Bostron  on  which  a  proof  can  be  founded.     AooepCiiur 

Raleior  a  hill  of  exchange  creates  a  liabiliQr  in  the  drawers  to 

and  others,  recoop    him*    [The  Chief  Judge  :  —  But  does  that 

In  the  matter  \  *■ 

of  give  him  a  right  of  proof  against  the  separate  estate?] 

and^othera.  '^^  collateral  contract  does  not  destroy  the  right  of 
proof.  [Sir  G.  Rose:  —  If  the  bill  had  been  drawn  by 
Lawrence  Rostron  the  respondents  might  have  proved.] 
It  is  clear  that  Lawremie  Rostron  had  oar  money  for  a 
consideration  which  failed.  [Sir  John  Cross: — Did  that 
consideration  fail  before  the  bankruptcy  or  afterwards?] 
It  failed  when  application  was  made  for  the  transfer, 
and  not  attended  to ;  besides  which,  the  guarantee  is 
conclusive,  and  does  not  limit  the  contract.  Whenever 
an  action  for  damages  can  be  resolved  into  a  definite 
amount,  a  proof  for  that  amount  may  be  made  in  bank- 
ruptcy. [Sir  George  Rose: —  If  Lawrence  Rostron  stood 
alone  as  having  received  the  consideration  there  would 
be  sufficient  to  prove  for  the  value  of  the  shares  at  the 
time  of  the  agreement;  but  he  did  not  receive  the  con- 
sideration.] Suppose  there  had  not  been  any  guarantee, 
but  merely  a  simple  engagement  to  transfix  shares  of  a 
definite  value,  then  the  failure  of  that  contract  would 
give  a  right  of  proof  for  the  value.  [The  Chief 
Judge  :  —  Where  a  party  covenants  to  do  a  certain  act 
upon  request,  and  upon  request  does  not  definitively 
refuse,  but  says,  I  have  sent  a  power  of  attorney,  and 
when  that  is  executed  you  shall  have  your  shares,  there 
is  no  ground  for  an  action  for  money  had  and  received 
till  something  more  is  done,  or  the  contract  is  rescinded ; 
till  then  the  only  action  is  for  damages,  which  does  not 
create  a  debt  proveable.]  There  had  been  soch  a 
failure  to  complete  the  contract,  that  the  very  smallest 
measure  of  damages  would  have  been  the  whole  price 
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paid  for  the  shares.    An  action  would  lie  either  for        1838. 
damages  or  for  money  had  and  received;  consequently      ^ 
the  matter  resolves  itself  into  damages  measured  by      hIleigh 
money  price.     That  the  name  of  Eastronj  brothers,  is  i^iikt  nmtter 
used  makes  no  difference)  because  the  bill  was  received  o^ 

by  Lawrence  Roetrcn^  who  received  the  money.  [The  an4  others. 
Chief  Judge:  —  The  difficulty  is,  that  though  Law^ 
rence  Rostran  was  applied  to,  and  postponed  making  the 
transfer,  yet  the  respondents  did  not  rescind  the  con- 
tract Then  the  question  arises,  Can  Dunean  and  Co. 
now  rescind  the  contract,  and  claim  as  for  a  debt  due 
before  the  bankruptcy  ?  The  question  is,  whether  Dwtr 
can  and  Co.  can  prove.  Referring  to  ex  parte  Marshall  (a), 
and  ex  parte  Simpson  (i),  it  appears  they  could  not.] 
The  engagement  here  is  not  one  creating  a  contingent 
liability,  but  is  a  primary  obligation  on  the  part  of  the 
bankrupt,  who  stands  in  relation  of  vendor  towards  the 
respondents.  If  Lawrence  Rastron  were  merely  a  guar 
rantee,  then  ex  parte  Simpson  {b)  would  apply.  [The 
Chief  Judge: — iMwrenceBostron  says  he  paid  the  money 
into  the  account  of  the  firm,  and  could  not  have  drawn 
it  out  without  the  check  of  the  firm.  Sir  John  Cross .-— * 
Suppose  no  bankruptcy,  would  not  all  the  partners  have 
been  liable  on  the  bill  ?]  It  is  now  evident  that  James 
jRostron  could  not  have  transferred  the  shares  on  account 
of  the  lien  which  the  Liverpool  and  Manchester  Bank 
had  thereon.  The  moral  justice  of  the  case  is  beyond 
dispute ;  and  where  that  is  the  case,  the  Court  struggles 
to  get  over  the  di£Elculty  of  the  demand  sounding  in 
damages;  and  the  facts  of  this  case  will  easily  enable 
the  Court  so  to  do. 

mi         I  ■■!    ■      !■■  —  ■     I ■     ■  ■  I  Mill  1^ 

(a)  Bm parte  MartheUf  1  Mont.  ^  Ayr,  145. 
(6)  Es parte Simpiotif  1  Mont,  ^  Ayr*  MI. 
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1836*  Mr.  Swcmstott  in  reply  was  stopped  by  the  Court. 


Ejf  parte 

Raleigh  The  Chief  Judge  :  —  The  respondents,  Duncan  and 

I  ^Ih  **'ma7tcr  ^^'  when  before  the  commissioner,  adopted  the  only 
of  course  practicable,  in  shaping  their  proof  for  money 

and  others.     '^^  ^^  received  by  Lawrence  Bostran  to  the  use  of 
Duncan  and  Co.     If  the  respondents  could  have  estab- 
lished that  the  amount  was  money  had  and  received  by 
Lawrence  Bastron  to  the  use  of  the  respondents,  the 
proof  might  be  supported;  but  the  terms  of  the  agree- 
ment and  the  circumstances  of  the  case  do  not  establish 
that  position.     The  shares  were,  standing  in  the  name 
oi  James  Rostron;  but  it  appears  from  the  evidence  that 
in  effect  they  formed  part  of  the  joint  estate  of  Rastnm^ 
brothers,  though  the  firm  could  not  transfer  them  with* 
out  the  authority  of  James  Rostron;  and  it  being  resol- 
ved to  sell  them,  Lawrence  Rostron  procured  from  Jwnes 
Rostron  a  power  of  attorney  for  that  purpose,  and  depo- 
sited the   shares  with   an  agent,  who  negotiated  the 
sale  with  Duncan  and  Co.,  who,  in  the  course  of  the 
negotiation,  received  a  notice  or  intimation  that  the 
shares  stood  in  the  name  of  James  Rostron^  and  that 
neither  Latorence  Rostron  nor  the  firm  was  the  actual 
owner;  whereupon  Duncan  insisted  upon  having   the 
personal  responsibility  of  Lawrence  RostroHy  which  be 
agreed  to  give,  on  condition  that  Duncan  would  accept 
a  bill  for  2,2032.  drawn  by  Rostron^  brothers,  which  was 
done,  Duncan  still  retaining  the  bill  till  he  received  the 
personal  undertaking  of  Lawrence  Rostron^  which  was  in 
the  following  terms :    [His  Honour  here  read  the  under- 
taking.]    This  was  not  the  imdertaking  of  the  firm,  but 
of  Lawrence  Rostron  alone ;  and  its  purport  was,  if  you 
pay  Rostraiij  brothers,  2,203/.,  I  will,  when  required,  pro- 
cure to  be  transferred  to  you  100  shares.     The  bill 
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given  to  Lawrence  Boetron  was  payable  to  the  firm,        1838. 

and  he  paid  it  to  the  account  of  the  firm,  proving        '    ■• 

that  the  money  was  received  by  him  on  account  of      Rauigh 

the  firm,  not  on  his  own  separate  account.     The  action,  _  *°4  ^^®"' 

^  In  the  matter 

therefore,  which  could  be  maintained,  would  be  against  of 

the  firm  for  money  had  and  received  on  the  faith  of  the  ^^^^ 
omtract.  Then  the  personal  responsibility  of  Lawrence 
Boetran  remains  to  be  disposed  of»  he  not  having  caused 
the  shares  to  be  transferred  according  to  his  under- 
taking«  But  was  he,  at  the  time  of  the  jact  of  bank- 
ruptcy, indebted  in  any  sum  to  Dwncan  and  Co.? 
They  had  undertaken  to  pay  2,20821,  but  had  not  done 
so.  Lawrence  JRoetran  had  undertaken  to  transfer  the 
shares,  but  had  not  transferred  them.  What  action  at 
law  could  have  been  maintained  against  Lawrence  Mae* 
tran^  at  the  bankruptcy,  he  having  received  no  money 
on  his  separate  account,  and  Duncan  and  Co.  not 
having  paid  any  money  for  him,  and  the  contract  still 
remaining  in  force?  It  may  be,  that  if  Duncan  and 
Co.  proved  against  the  firm,  and  Lawrence  Boetron  did 
not  obtain  his  certificate  under  the  fiat,  Duncan  and 
Co.  might  maintain  an  action  against  him  for  the  differ- 
ence between  the  dividends  and  the  amount  agreed  to 
be  paid;  but  even  that  is  doubtful,  because  proof  might 
be  considered  as  rescinding  the  contract  with  Lawrence 
Jtostran.  I  am  therefore  of  opinion,  that  at  the  moment 
of  the  bankruptcy  there  was  no  debt  due  from  Law^ 
rence  Bostron  alone;  and  the  only  remedy  Duncan  and 
Co.  could  have  pursued  would  have  been  a  special 
action  for  damages  for  non-performance  of  his  agree- 
ment, and  the  only  debt  proveable  was  one  from  the 
firm,  in  respect  of  the  2,2092.  bDl. 

Sir  «Mn  Cross :  —  The  petitioners  endeavour  to  sup- 
port their  right  to  prove  against  Lawrence  Bostron  on  a 
Vol.  III.  Y  Y 


eso  CASES  IN  bankruptcy: 

1838,       contract  which  does  not  conttttiite  or  create  any  debt* 
_  The  remedy  of  Duncan  and  Co.  is  an  action  for  damages 

Es  parte       ^  ^  ® 

Ralbiou      for  breach  of  contract.     It  is  not  possible  to  assign  any 

and  others,     reason  for  the  non-transfer  of  the  shares  but  that  it  was 
IB  UM  natter 

of  known  that  Lawrence  Beetron  had  not  the  means  of 

aad  othm.  ^^^^^i^K  ^®  transfer.  The  occurrence  of  the  name  of 
Jamee  Badron  in  the  contract  is  sufficient  evidence  that 
Dtmean  and  Co.  did  not  suppose  Lmoraice  was  selling 
hiB  own  shares.  It  is  argued  that  a  debt  is  created 
i^ainst  Lawrence  Boetran^  by  rescinding  the  contract 
upon  failure  of  the  consideration,  but  there  is  not  any 
evidence^  either  that  the  contract  was  rescinded,  or  that 
the  consideration  failed.  So  far,  indeed,  from  rescind- 
ing the  contract,  Duncan  and  Co.  repeatedly  insisted 
upon  its  performance^  which  was  quite  practicable,  up 
to  die  time  of  the  bankruptcy.  I  am  of  opinion,  that 
before  the  bankruptcy,  no  such  debt  was  due  from  Zaw^ 
renee  Roeiran  as  stated  on  the  deposition  of  Duncan  and 
Co.,  and  that  their  only  remedy  against  him  was  an 
action  for  damages,  and  therefore  that  the  proof  made 
must  be  expunged. 

Sir  Oeorge  Roae :  —  In  my  opinion  it  may  be  con- 
ceded to  the  respondents,  that,  under  diflerent  circum- 
stances, the  agreement  with  Lawrence  Boebron  might 
have  furnished  a  ground  for  proof,  aldiough  at  law  the 
action  would  have  be^i  for  damages  only;  for  proofr 
are  every  day  admitted  where  the  only  remedy  at  law 
would  have  been  for  damages.  The  difficulty  in  the 
present  case,  which  is  insuperable,  is,  that  the  focts  do 
not  come  up  to  that  point  which  would  supfKHt  such  a 
proof.  In  questions  whether  a  proof  is  to  be  admitted 
against  the  joint  or  against  the  separate  estate,  r^ard 
must  be  had  to  the  fact,  which  estate  received  die 
consideration.     Which  estate^  then,  in  the  present  case, 


CASES  IN  BANKRUPTCY.  681 

received  the  benefit  of  the  2|208JL  ?    If  it  passed  to  the        1838. 
joint  estate,  no  proof  for  the  bill  can  be  made  against         ' 

Ex   f)tU'l8 

the  separate  estate^  which  could  only  be  done  by  falling      Raleigh 

back  upon  the  consideration;  but  here  that  consider-     and  others. 
^  '  Iq  the  matter 

ation  was  for  the  benefit  and  use  of  the  joint  estate.  of 

There  is  another  a,ode  of  considering  tlTis  question,  ^^^ 
which  is,  that  though  the  name  of  Lawrence  Rostnm 
alone  appears  upon  the  face  of  the  agreement,  yet  there 
is  abundance  of  pai'ol  evidence,  not  inconsistent  with 
the  agreement,  that  he  intended  to  bind  himself  as 
representative  of  the  partnership,  and  for  their  benefit, 
and  that  he  was,  in  fact,  acting  as  agent  for  the  firm. 
The  result  is,  that  though  he  may.  still  be  liable  to  an 
action  of  damt^es  under  the  contract,  yet  no  proof  can 
be  allowed  against  his  estate.  In  admitting  proofs  in 
cases  like  the  present,  regard  must  always  be  had  to 
the  estate  which  receives  the  consideration  in  respect 
of  which  the  proof  is  sought  to  be  established.  The 
general  principle  which  will  be  the  foundation  of  this 
order  in  this  case  is,  that  the  transaction  was  a  partner- 
ship transaction.  It  has  been  argued,  that  a  sufficient 
debt  to  support  proof  arose  from  the  failure  of  the  con« 
sideration,  or  from  the  rescinding  of  the  contract;  but 
there  is  not  any  evidence  either  of  the  one  or  the  other. 
When  Latorejice  applied  to  Duncan  to  sign  the  agree- 
ment, if  Duncan  had  asked  for  the  shares,  and  had  been 
told  by  Lawrence^  "  I  cannot  assign  them  till  I  procure 
the  power  of  attorney,^'  Duncan  might  have  said,  ^^  I 
will  have  nothing  more  to  do  with  the  transaction ;  give 
me  back  my  bill."  If  this  had  passed,  it  might  have 
been  contended  the  contract  was  rescinded,  (md  Duncan 
might  have  claimed  for  money  had  and  received  to  his 
use,  but  that  did  not  take  place.  Still  the  shares  might 
hav^  been  transferred,  and  Larorence  is  liable  to  an 
action  for  damages  for  having  failed  so  to  do. 

Y  Y   2 
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1638.  The  order  made  was,  Declare  that  the  debt,  under 

J  the  circumstances,  is  not  proveable  under  the  separate 

Raleigh  estate,  and  the  proof  expunged,  but  that  the  party  is  at 

and  <>^^®i^>*  liberty  to  go  in  before  the  commissioners,  and  make 

of  such  proof  as  he  can  against  the  joint  estate.     Costs 

MdTthcn,  «>"t  ^f  separate  estate. 


Ex  parte  JAMES  WATSON.  — In  the  matter  of 
C.  of  R.  ^^^^  WATSON  and  JAMES  WATSON. 

Jpril  24,      J 
1838.        In  February   18361  a  joint  fiat  issued   against  John 

Q««r«, Whether  WaUon    the    father    and  James    Watson    the  son,    as 

agunst  an  infant  paitners.     This  was  a  petition  by  James    Watson   to 

b^liMuSld  i^  annul  the  fiat,  on  the  ground  that  he  was  an  infant, 

to  the  infant.  He  had  Surrendered. 

and  stand  good 
as  to  the  other, 

Tit  Viti^       ^^*  Mantaff7£  for  the  petition :  —  The  infancy  is  not 

disputed,  and  it  does  not  appear  that  the  petitioner 
ever  held  himself  out  to  the  world  as  an  adult,  in  which 
case  the  Court  might  refuse  to  annul  without  a  trial  at 
law,  as  appears  by  ex  parte  Watson,  (a) 

Mr.  Bethellf  for  the  assignees,  did  not  oppose,  but 
submitted  the  fiat  might  be  annulled  as  to  the  infant 
without  affecting  the  other  bankrupt,  under  the  16th 

(a)  Ejf  parte  WtUton,  16  Vei.  S.C.  1  Marih.  469;  S.C 6  Tatmt. 

265;    Anon.,    1  M<mi.  4r  Ayr,  io6;    «  parte  Moult,   14  Fet. 

Practice  in  Bank,   lo,  in  note.  603;e:tparieAdam,lFei.^Bea. 

A  commission  against  an  infant  494  :  it  being  void,  not  voidable 

cannot  be  supported;   tTBrien  merely;  Beilonv.Hoifget^BBmg. 

V-  Currie,  5  Car.  *  Pay.   283;  565;  S.  C.  2  Ifoo.  *&•  496. 
Stephens  \.  Jackson,  4  Camp.  1 64; 
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section  of  6  Geo.  4.  cap.  16.,  which  enactSi  that  in  every        1838. 
commission  airainst  two  or   more  pei'sons  it  shall  be       — ^ 

y  .  -E*  parte 

lawful  to  supersede  such  commission  as  to  one  or  more  Watsok; 

of  such  persons ;  and  the  validity  of  such  commission  *°  ^^^  matter 

shall  not  be  thereby  affected  as  to  any  person  as  to  Watson 

whom  such  commission  is  not  ordered  to  be  superseded,  *^  "*^*  ^^' 
nor   shall    any   such  person's  certificate  be    thereby 
affected. 

Mr.  Montagu  :  —  It  is  a  matter  of  indifference  to  the 
petitioner  whedier  tlie  fiat  is  or  is  not  retained  as 
against  John  Watson  ;  but  it  is  ventured  to  be  intimated 
that  considerable  doubt  may  be  entertained  whether 
the  fiat  against  John  Watson  can  be  upheld  if  it  is 
annulled  as  to  the  petitioner  James  Watson^  because  it 
seems  that  the  16th  section  of  6  Geo.  4.  c.  16.  was  not 
intended  to  render  valid  a  fiat  which  is  invalid,  (a) 

Per  Curiam:  —  Take  an  order  for  keeping  distinct 
accountSi  and  annul  the  fiat  as  to  the  petitioner,  with 
costs  of  all  parties  out  of  the  joint  estate ;  or,  take  an 
order  annulling  the  fiat  generally ;  and  the  petitioning 
creditor  to  be  at  liberty  to  take  out  a  new  fiat  against 
John  WatsoTiy  with  costs  of  all  parties  out  of  the  joint 
estate. 

This  day  Mr.  BetheB  stated,  that  upon  consideration  May  10. 
it  was  resolved  to  annul  the  fiat  altogether,  and  issue  a 
new  fiat  against  John  Watson  alone ;  and  that  the  infant 
agreed  to  confirm  all  sales,  &c. 

.    Ordered,  that  the  fiat  be  annulled  as  to  both  bank- 
rupts, as  before  ordered. 

(a)  See  ex  parte  Wrmy^  Mont,  ex  parte  Bygrave,  S  Gl,  4"  J*  301; 
if  Mac.  195,  In  the  matter  of  ex  parte  Burlton,  8  GL  4*  «/•  544. 
Coieinan,  Mont, ^  Mac,  15;  and 

y  Y  3 
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C.  of  R. 

Nov,  5f 

i8da 

A  town  fiat 
issued  instead  of 
a  country  fiat, 
because  the 
minority  of  the 
creditors  lived 
in  London,  the 
petitioning  cre- 
ditor ordered  to 
pay  the  bank- 
rupt's expenses, 
and  recoup  him- 
self out  of  the  ^ 
estate. 

Lord 
Chancel- 
lor, 
Nov.  8, 
1838. 


In  tlie  matter  of  6RIGG. 

Mr.  O.  ANDERDON  Bsked^  that  a  town  fiat  might 
issue  instead  of  one  to  the  country,  where  the  bankrupt 
lived,  on  the  ground  that  twenty-eight  out  of  the  thirty 
creditors  resided  in  London. 

Per  Curiam :  —  The  petitioning  creditor  undertaking 
personally  to  pay  the  bankruplfs  expenses  of  attending 
in  London,  let  a  town  fiat  issue. 

Mr.  O.  Anderdon  having  mentioned  the  matter  to  the 
Lord  Chancellor  by  way  of  appeal  motion  fiiom  so 
much  of  the  order  as  directed  the  petitioning  creditor 
to  pay  the  costs  personally,  his  Lordship  varied  the 
order  by  adding  that  tlie  petitioning  creditor  might 
recoup  himself  out  of  the  estate. 


C.  of  R. 

Jan.  14, 

1836. 

Hie  commis* 
sioners  may  ap- 
point.an  audit 
meeting,  though 
the  six  months 
mentioned  in 
the  6  Geo.  4. 
c  16.  s.  106. 
hare  elapsed. 


Ex  parte  HOLYLAND.— In  the  matter  of  ELLIOTT. 

1  HIS  was  a  petition  by  the  assignees,  praying  that 
the  commissioners  might  be  directed  to  appoint  a 
meeting  to  audit  their  accounts.  A  period  of  more 
than  six  months  having  elapsed  since  the  bankrupt's 
last  examination  (a),  the  commissioners  conceived  Aey 
had  not  any  authority  to  appoint  an  audit  meeting. 


(a)  The  commisrionert  shall,  rion,  nor  later  than  ax  calendar 

at  the  meeting  appointed  for  the  months  from  the  last  examiaa- 

last  examination  of  the  bankrupt,  tion  of  the  bankrupt,  ...  to 

appcnnt  a  public  meeting,  not  audit  the  accounts  of  the  as. 

sooner  than  four  calendar  months  signees,  &c.     6  Geo.  4.  c  16. 

from  the  issuing  of  the  commis*  s.  106. 
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Mr.  Ayrton  for  the  petition.  1838. 

Per  Cbrtom:— The  6  Geo.  4.  a  16.  s.  106.  is  direc-    Holtland. 
tory,   and  not  prohibitory.     The  commissioneni  are  '"*  the  matter 
thereby  desired  to  appoint  a  meeting  within  a  certain       Bluott. 
time,  but  are  not  forbid  to  do  so  after  that  time  has 
elapsed:    indeed  if  such  were  the  case  no  dividend 
could  ever  be  declared  in  this  case,  because  the  6  Geo.  4. 
c.  16.  8. 107.  declares  that  no  dividend  shall  be  declared 
till  the  accounts  of  the  assignees  have  been  audited. 
No  order  therefore  should  be  made  upon  this  petition ; 
but  it  may  be  intimated  to  the  commissioners  that  the 
opinion  of  the  Court  is,  that  commissioners  have  power 
and  ought  to  appoint  an  audit  meeting,  though  more 
than  six  months  have  elapsed  since  the  last  exami- 
nation. 

No  order. 


Ex  parte  GRIM  WOOD.  —  In  the  matter  of  MAT-      C.  of  R. 
THEW     BARNARD     HARVEY     and    JOHN  Jan.  27, 28, 
WHITTLE  HARVEY.  ^^^^ 

A  dividend  of 

IN  1814  a  commission  issued  against  the  bankrupts,  ciareJfbuTthe 
under  which  Daniel  Harvey^  Nashp  and  Yauj^ifnanf  were  f"«g°^»  tWnk- 
chosen  assignees ;  Daniel  Harvey  and  Nash  died  after-  would  pay  20t. 

ii>xr  1  ••  •  T^n  the  pound* 

wards,  leaving  Yaungman  sole  survivmg  assignee.  In  paid  •  creditor 
1815  a  dividend  of  16«.  in  the  pound  was  declared  f *  t^at  »te,  and 

^  himself  became 

under  the  separate  estate  of  M.  B,  Harvey.  One  Beeve  bankrupt,  and 
proved  two  debts  under  this  commission*  one  of  172L  chown  his  aiT'' 
proved  soon  after  the  commission  issued,  another  of  ^^^  ^^h 
3,783^,  which  was  not  proved  till  April  1826,  and  jurisdiction  to 
Reeve  assigned  both  these  debts  to  one  Daniel  WkitQe  refund  the  ex- 
Harvey ;  and  Youngnumj  thinking  the  estate  would  pay  *^^  i^«ccived« 

y  y  4 
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I836«       2O1.  in  the  pound,  psdd  JD.  W.  Harvey  in  fiilL      In 

■        March  1825  Youngman  became  banknipt,  and  Danid 

Grim^tod.     ^f^i^^  Harvey  was  chosen  his  assignee.     Previously  to 

In  the  matter  the  bankruptcy  of  Youngman  it  had  been  found  at  the 

Haevet      audit  of  his  accounts  that  he  had  in  his  hands  1,05ML 

and  another,    belonging  to  the  separate  estate  of  one  of  the  original 

bankrupts,  but  that  sum  was  not  ever    received  by 

Daniel  Whittle  Harvey ^  or  otherwise  accounted  for; 

but  another  sum  of  44021  was  received  by  him  from 

Youngmany  being  part  of  the  separate  estate  of  one  of 

|he  bankrupts. 

It  appeared  that  though  Daniel  Whittle  Harvey  had 
received  some  assignment  of  the  debt  of  Reevey  yet 
IReeve  at  first  had  only  proved  for  246/.;  and  it  was 
not  till  April  1826  that  Daniel  Whittle  Harvey ^  on 
bhalf  of  Reevey  made  a  second  proof  for  8,7831.;  but 
the  payments  made  by  Youngman  to  Daniel  WhiOk 
Harvey  were  before  that  time^  and  in  anticipation  that 
the  proof  would  be  made. 

The  following  is  an  account,  as  furnished  by  Daniel 
Whittle  Harveyy  of  the  payments  made  to  him  by 
Youngman:  — 

1822. — May. — To  cash  received  of      £ 
Mr.  Youngman 

August— To  ditto 

September.— To  ditto 

November, — To  ditto 
1823.— April.— To  ditto 

November. — To  ditto 


►f    je 

$, 

d. 

-    74 

2 

0 

-1,185 

0 

0 

-  800 

0 

0 

-  500 

0 

0 

-  681 

13 

4 

-  300 

0 

0 

3,040 

15 

4 

This  was  a  'petition  by  a  person  who  in  April  1826, 
as  personal  representative  of  a  creditor,  had  proved  a 
debt,  but  had  not  received  any  dividend.    It  stated  the 
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above  facts,  and  that  Danid  Whittle  Harvey  had  re-t        1836. 
ceived  892/.  more  than  he  was  entitled  to,  if  paid  the      „ 

Ex  parte 

dividend  of  14^.  in  the  pound,  and  that  he  ought  to     Grimwood. 
have  proved  the  sum  of  l,059i  as  a  debt  against  the  ^°  the^matter 
estate  of  Yonngmany  and  that  application  had  been  made       Harvey 
to  the  commissioner  to  charge  Dcmid  Whittle  Harvey  in  * 

bis  accounts  with  the  excess  received  over  the  dividend 
of  14«.  in  the  pound ;  but  that  the  commissioner  declined 
to  interfere,  on  the  ground  that  as  the  sums  so  received 
were  before  D.  W.  Harvey  became  assignee  he  had  not 
jurisdiction  to  make  the  order. 

The  petition  prayed  that  Daniel  WhUde  Harvey  might 
account  for  the  39221  excess  beyond  the  dividend  of 
I4s.  in  the  pound,  and  for  the  4402.  balance  received 
from  Yaunffmajii  and  interest  on  those  sums,  or  with 
20JL  per  cent  per  annum ;  that  there  might  be  a  refe- 
rence to  the  commissioner  to  take  an  account  of  the 
sums  received  by  Daniel  Whittle  Harvey^  and  to  inquire 
what  loss  had  accrued  to  the  estate  of  one  of  the  ori- 
ginal bankrupts  by  the  neglect  of  Daniel  Whittle  Harvey 
in  not  proving  the  IfiBSL  against  the  estate  of  Yottny^ 
many  and  that  Daniel  Whittle  Harvey  might  make  good 
such  loss;  and  that  out  of  the  monies  produced  the 
petitioner  might  receive  his  dividend. 

Sir  Geary e  Rose:  —  Has  this  Court  jurisdiction  to 
order  the  respondent  to  pay  over  money  he  received 
before  he  became  assignee? 

Mr.  Swanetan,  Mr.  O.  Anderdon^  and  Mr.  Bacon  for 
the  petition :  —  A  wrong  has  been  done,  and  the  peti- 
tioner is  remediless,  save  in  this  Court,  which  is  suffi- 
cient to  give  jurisdiction;  Wib(my.MarryatL(a)  Mr.D. 


(a)  IVUton  V.  MaryaU,  1  MjfL  4*  Xee, 
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1896»        W.  Hartey  has  clearly  received  more  than  he  has  a 
""—        right  to  retain.     Viewed  as  a  <^reditor,  he  has  received 

Rg  parte 

Orimwood.  &n  excess  of  dividend,  which  this  Court  has  jurisdiction 
In  the  matter  ^^  ^^  upon  him  to  refund ;  or  if  viewed  as  an  assignee^ 
Harvey  he  is  indisputably  amenable  in  this  Court ;  and  the  fiu^t 
cr.  ^^^  ^^^  ^^^  characters  of  creditor  and  assignee  are 
united  in  one  person  does  not  deprive  the  Court  of  its 
power.  But  he  is  liable  as  party  to  the  de&ult  of 
Yowiffmm.  It  was  not  till  1826  that  D.  W.  Harvey 
proved  for  the  3,783/.,  but  before  that  time  he  had  re- 
ceived from  Youngman  sums  amounting  to  3»040iL ;  these 
payments  therefore  constituted  a  breach  of  trust,  and  a 
cestui  que  trust  is  liable  for  sums  received  from  the 
trustee  when  he  Is  a  party  to  the  breach  of  trust.  Courts 
of  equity  always  assume  jurisdiction  over  parties  col-* 
luding  with  tinistees  respecting  property  under  adrni* 
nistration  in  court.  When  D.  W.  Hcarvey  became  as> 
signee  it  was  his  duty  to  have  invested  the  surplus 
monies  he  had  in  his  hands  as  creditor.  [The  Chief 
Judge  :  —  If  another  person  had  been  assignee,  could 
he  have  called  on  D.  fV.  Harvey  to  account  in  this 
Court?  The  difficulty  is  to  trace  the  payments  as  made 
under  the  commission.  Is  the  question  between  D.  fF, 
Harvey  and  the  estate,  or  between  Youngman  and  D.  fK 
Harvey  f]  D,  W.  Harvey  is  also  liable  to  make  good 
to  the  estate  the  deficiency  caused  by  his  not  having 
proved  against  the  estate  of  Youngman  for  the  1,059/. 
found  by  the  audit  to  have  been  in  his  hands,  and  which 
has  never  been  accounted  for.  [Sir  George  Rose :  — 
Nash  did  not  die  till  1833,  he  therefore  was  equally  in 
default  in  that  respect.  The  account  at  the  banker's, 
under  the  original  bankruptcy,  is  stated  to  have  been 
opened  in  the  names  of  all  the  assignees,  with  power  to 
Youngman  to  draw  the  drafts.]  As  D.  W,  Harvey^  after 
he  became  assignee,  improperly  retained  the  money  in 
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bis  hands,  instead  of  investing  it  at  a  banker^Si  he  is        1836. 

liable  to  a  penalty  of  20t  per  cent  per  annum  under        

6  Gea  4.  c.  16.  s.  104.  Grikwood. 

In  the  matter 
of 
Mr.  c7.  Russell  for  the  respondent: — This  commission       Haryby 

issued  in  1814,  the  dividend  was  declared  in  1816,  the  ^^  *°^**"*^- 
petitioner  proved  his  debt  in  1826,  and  nevertheless  no 
steps  have  been  taken  till  this  time.  It  is  not  suggested 
that  the  money  paid  to  D.  W.  Harvey  was  without  the 
approbation  of  the  commissioners.  So  far  as  the  pay- 
ments constituting  the  difference  between  the  dividend 
and  14«.  in  the  pound,  there  has  not  been  any  dealing 
between  D.  W,  Harvey  and  the  estate,  but  only  between 
D.  Wl  Harvey  and  Younynuau  If  any  one  is  liable  to 
the  estate,  it  is  Ycmigman;  and  \i  D.  W*  Harvey  is  ac-> 
countable,  it  is  to  Youngman.  When  creditors  have 
received  dividends  which  they  ought  to  refund,  this 
Court  follows  the  money,  as  having  been  paid  to  the 
creditor  under  an  order  in  bankruptcy.  Here  the 
amount,  up  to  \As.  in  the  pound,  was  properly  paid ; 
the  excess  was  not  paid  under  any  order  in  bankruptcy, 
and  therefore  the  remedy  is  to  file  a  bill  for  an  account 
in  equity.  A  party,  by  receiving  part  of  a  bankrupt's 
estate  from  an  assignee  by  any  fraudulent  collusion, 
may  perhaps  be  amenable  in  this  Court;  but  there  is 
no  pretence  that  the  payments  in  this  case  were  frau- 
dulent; they  were  made  under  a  iond  ,/&fe  belief  that 
the  estate  would  pay  20«.  in  the  pound.  [The  Chief 
Judge  :  —  Z).  W.  Harvey  has  altogether  received  more 
than  he  is  entitled  to  retain  under  any  possible  circum- 
stances; is  not  that  a  legal  fraud?]  He  received  no 
part  of  the  estate  of  the  original  bankrupts  to  which  he 
was  not  entitled.  The  monies  paid  by  Yovngnnan  be- 
yond the  dividend  might  have  been,  and  it  is  contended 
were,  out  of  his  private  funds ;  he  intending  to  repay 
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183(5.        himself  out  of  the  bankrupt's  estate,  which  he  may  or 

■""~        may   not  have  done.     Yotinfftnan  was  a  banker,  and 

GaiMwooD.     therefore  more  easily  made  the  advances.     Suppose  an 

In  the  matter  executor  appointed,  and  an  intestacy  as  to  the  residue, 
Harvey       and  a  claim  made  by  one  of  the  next  of  kin,  and  pay- 

and  another,  ^lents  made  to  him,  and  the  executor  to  become  insol- 
vent, could  the  next  of  kin  be  called  upon  to  refond  by 
any  one  but  the  executor, — if  by  him  even?  Assignees 
are  answerable  in  this  Court  for  all  acts  done  by  them 
in  that  character;  but  was  Harvev  amenable  to  the 
jurisdiction  of  this  Court  before  he  became  assignee? 
It  is  contended  that  he  was  not,  and  that  he  has  done 
nothing  since  his  appointment  to  render  himself  liable. 
The  allegation  of  wilful  default,  in  not  having  proved 
under  Yaunfftnan*s  commission  for  the  1,0592.,  is  an« 
swered  by  the  fact  that  Na^  was  alive  at  the  time,  and 
a  co-defaulter  not  before  the  Court.    As  to  the  charge 

of  20£  per  cent,  under  section  104. [The  Chief 

Judge: — The  Court  relieves  the  respondent  from  that.^ 
Then  what  remains  ?  At  most  an  account,  to  be  taken 
before  the  commissioner,  by  which  D.  W.  Harvey  has 
already  offered  to  be  bound,  but  the  offer  was  rejected. 

yir.SwansUm in  reply : •—  If  Z>.  W.  Harvey  is  liable,  it 
is  either  in  this  Court  to  the  petitioner  as  a  creditor 
under  the  original  bankruptcy,  or  in  an  action  at  law 
or  suit  in  equity  to  be  instituted  by  Youngmany  who  is 
bankrupt;  therefore  the  assignee  of  Yaungnum  must 
proceed  with  the  action  or  suit;  but  Z>.  W.  Harvey  is 
such  assignee,  and  no  man  can,  in  one  character,  main* 
tain  an  action  or  suit  against  himself  in  another  cha- 
racter ;  and  i£  D.W.  Harvey  could  do  so^  he  has  not. 
Tlie  petitioner  has  the^refore  no  remedy  unless  in  this 
Court 
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The  Chief  Judg£  :  *-  In  this  case  a  creditor  {Reeve)        1 836. 
assiirned    a    debt    which    had    not    been    proved    to       „ 

_    ^_,  __  ,        ,    o  i.  .  1   1       -.r  ^'  parte 

Jj.  W.  Harvey^  who,  before  proof,  was  paid  by  Young-^     Grimwooo. 

manj  in  anticipation,  a  larger  sum  than  he  is  entitled  to  ^°  the^  mattef 

retain  in  the  shape  of  dividend.     When  D.  Wi  Harvey       Hartey 

received  the  money  he  was  a  creditor  of  the  original    *"   *"**   *'* 

bankrupts ;  he  has  since  been  elected  assignee  of  Young* 

m£aC%  estate.     The  question  is,  whether  D.  fV*  Harvey 

can  be  called  upon  in  this  Court  to  refund,  or  whether 

Yaungman  done  is  liable  to  the  creditors  of  the  original 

bankrupt?    D.  W.  Harvey ^  in  his  character  of  creditor, 

is  liable  to  be  called  upon  to  refund  the  excess  of  divi-' 

dend;  and  supposing  the  person  to  call  upon  him  to 

refund  was  Youngman^  yet  he  being  bankrupt,  and 

D.  W.  Harvey  his  assignee,  the  latter  is  the  person  to 

proceed.     But  as  he  cannot  sue  himself,  I  am  of  opinion 

that  the  petitioner  is  entitled  to  part  of  the  relief  he 

asks.     Upon  the  footing  of  an  account  furnished  by 

D.  W.  Harvey  himself,  it  appears  that  he  has  received 

from  Yaungman  sums  amounting  to  3,040A  l&s.  4dL;  ^ 

whereas  the  amount  of  dividend  to  which  he  was  entitled, 

at  ]4«.  in  the  pound,  was  %MSL  7s.  lOd.  only;  and  he 

therefore  must  refund  the  difference^  being  7582L  5s.  Bd. 

That  part  of  the  petition  which  seeks  to  charge  him 

with  a  sum  for  wilful  de&ult  in  not  having  proved 

1,0592.  against  Youngman  cannot  be  sustained,  because 

Nash  was  also  alive  when  the  proof  ought  to  have  been 

made,  (a) 

Sir  John  Cross  concurred. 

Sir  George  Rase:  —  At  first  I  entertained  a  doubt 
whether  this  Court  had  jurisdiction  to  compel  the  re- 

(a)  Besides  which,  Harvey  was  assignee  of  Youngman^  not  sssigaee 
of  the  original  bankrupts. 
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1836.  spondent  to  account  for  monies  received  before  he  be- 
*~"^  came  assignee ;  but  as  I  am  now  satisfied  that  the  sums 
Gbimwooo.  received  were  part  of  the  estate  of  the  original  bank- 
In  the  matter  Yu^tSf  I  no  longer  entertain  the  slightest  doubt  upon 
Hartet  the  question.     Where  the  assignee  pays  to  the  solicitor 
another.  ^  ^^  ^^  ^^  ^^  ^^  messwiger,  more  than  either  of 

them  is  entitled  to  retain,  it  has  always  been  the  prac- 
tice to  interfere  on  the  application  of  a  creditor,  and  to 
order  the  solicitor  or  messenger  to  refund.  The  Coart 
can  compel  a  creditor  to  refund  dividends  improperly 
received  or  retained ;  and  when  the  bankrupt's  estate  has 
a  counter  claim  against  the  creditor,  thisTburt  interferes 
to  restrain  the  payment  of  the  dividends.  With  these 
instances  before  us,  there  is  no  difficulty  in  ordering 
die  respondent  to  pay  into  Court  the  sum  admitted  by 
his  own  statement  of  the  accounts  to  have  been  received 
over  and  above  the  dividend,  with  a  reference  to  the 
officer  of  the  Court  to  take  an  account  of  any  other 
money  received  by  Z>.  Wi  Harvey  as  assignee. 

The  order  was,  that  D.  W.  Harvey  should,  on  or 
before  the  second  day  of  Easter  Term  next,  pay 
758il  5^  6<f.  into  the  Bank  of  England,  with  the 
privity  of  the  accountant  in  bankruptcy,  to  be  laid  oot 
in  3  per  cents.  Reference  to  Mr.  Gregg  to  take  an  ac- 
count of  the  separate  estate  of  Jf.  B.  Hanoey  (one  of 
the  original  bankrupts)  which  can)e  into  the  hands  of 
2).  W*  Harvey  as  assignee,  making  all  just  allowances. 
Liberty  to  state  special  circumstances.  Costs  and 
further  directions  reserved.  Liberty  to  either  party  to 
apply. 
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Ex  parte  SMITHER  and  others.  —  In  the  matter  of     j^  30 

GOVEITT  and  LEIGH.  1886.' 

A  bankrupt 

In  1823  a  commission  issued  against  Gaveitt  and  Leigh^  X^diton^a 
under  which  several  creditors  proved*    On  the  24th  of  [u}),«ndgaTe 

^  bills  for  the 

March   1824  Leigh  obtained  his  certificate;    on  the  amount,  and 
25tli  he  applied  to  his  principal  creditors  to  execute  executed  a" 
a  deed  poll  for  the  purpose  of  enabling  him  to  supersede  ^^^^^  ^^*^b 
his  commission ;  on  which  being  done  he  promised  to  to  receive  their 
pay  them  in  full  within  three  months;  and  if  not,  it  was  thTbankrupt^ 
airreed  that  the  deed  should  be  void.     On  the  25th  of  i«e:  the  bills 

^  not  being  paid, 

March  three  of  the  creditors  executed  a  power  of  at-^  Held,  the  ere- 
torney  to  one  Fry,  enabling  him,  amongst  other  things,  a!b',' ^re"^- 
to  receive  their  dividends,  and  give  receipts  in  their  ^^^^^* 
names,  hut  for  the  use  and  benefit  of  Leigh^  and  to  do      A  second 
all  things  to  enable  Leigh  to  supersede,  as  the  creditors  S^""g"^ued, 
themselves  might  have  done.     These  creditors  then  re-  5^^^  t^e  divi- 

^  denos  were  not 

ceived  from  Leigh  bills  of  exchange  for  the  amount  of  in  the  reputed 
their  debts  payable  in  three  months,  which,  however,  th^"b^krupt. 
were  dishonoured,  and  the  debts  of  the  creditors  re- 
mained wholly  unpaid.  In  April  1826  a  separate 
commission  issued  against  Leigh.  In  March  1830  a 
dividend  of  the  separate  estate  of  Leigh  was  declared 
under  the  first  commission,  which  the  assignees  refused 
to  pay  to  the  petitioners,  alleging  that  the  assignees  under 
the  second  commission  claimed  the  dividends  under  the 
deed  poll,  as  Fry  was  merely  a  trustee  for  Leigh. 

Tliis  was  a  petition  by  the  assignees  of  one  of  the 
creditors,  who  was  bankrupt,  and  of  the  represen- 
tatives  of  the  othei-s,  that  the  assignees  under  the  first 
commission  might  pay  the  dividends,  notwithstanding 
the  deed  polK 
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1886.  Mr.  Swansion :  — The  debt  not  having  been  paid,  the 

"        consideration  for  the  deed  poll  failed,  and  it  beoomes 

SMiTHJBit      revoked  and  a  nullity^  and  the  petitioners  are  entitled 

and  others.     ^^  ijj^j,.  dividends.     A  promise  to  pay  a  debt  by  the 
la  the  matter  ^  ^  ^  ^ 

of  debtor  furnishes  no  consideration  as  to  the  creditors; 

dYno^er.    ^^^  ^^  ^^  ^^^>  ^^^^  consideration  has  failed. 

Mr.  TwisSf  for  the  assignees  under  the  first  com- 
mission, submitted  to  the  order  of  the  Court. 

Mr.  Sogers  for  the  assignees  under  the  second  com- 
mission :  — In  the  power  of  attorney,  Ry  is  a  trustee  for 
the  bankrupt,  and  the  assignees  under  the  second  com- 
mission are  therefore  entitled  to  whatever  can  be  re- 
ceived under  that  power.  The  deed  is  not  a  bare  power 
to  act,  which  would  be  revocable,  but  coupled  with  a 
consideration,  it  is  irrevocable.  The  consideration  was 
the  promise  to  pay  the  debts.  If  the  consideration  fiul, 
it  is  admitted  the  party  may  fall  back  on  his  original 
rights;  and  assuming  that  the  petitioners  could  do  so  in 
bankruptcy,  yet  they  are  not  entitled  to  what  they  a^ 
as  the  dividends  would  have  been  iu  the  order  and  dis* 
position  of  the  bankrupt.  Notice  was  given  by  the  peti- 
tioners to  the  assignees  under  the  first  commission ;  if 
they  had  been  asked  to  whom  the  dividends  belonged, 
they  would  have  said  **  to  the  bankrupt;"  so  that  at  the 
second  bankruptcy  the  dividends  were  in  the  reputed 
ownership  of  the  bankrupt^  with  consent  of  the  true 
owners,  the  petitioners. 

Mr.  SwansUm,  in  reply,  was  stopped  by  the  Court. 

The  Chief  Judge: — If  the  consideration  had  been 
performed,  the  instrument  in  question  would  have  been 
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irrevocable;  such  not  being  the  case,  it  becomes  revo-       1836. 

cable^  as  being  a  mere  power  not  coupled  with  any      """"" 

interest;  but  though  revocable,  it  cannot  be  said  that  a      Sm^hbr 

power  by  deed  is  a  nullity  if  the  consideration  is  not  .  ®"^  others. 
^  .         ,  In  the  matter 

performed.     The  dividends  were  to  be  received  by  Fry,  of 

for  the  use  of  Leighy  and  notice  was  given  to  the  as-   -nd^wiother 

signees  under  the  first  commission^  so  that  the  reputed 

ownership  and  order  and  disposition  of  the  dividends 

was  in  Fry^  not  in  Leigh.     The  petitioners  are  entitled 

to  the  dividends. 

Sir  John  Cross :  —  Leigh  is  no  party  to  the  power ; 
because  there  was  a  parol  contract  between  him  and  the 
creditors^  that  the  deed  should  be  void  if  these  debts 
were  not  paid ;  not  being  paid,  the  bankrupt's  title  to 
dividends  never  arose.  Neither  sets  of  assignees  can 
establish  any  objection  to  this  claim.  If  the  dividends 
were  not  the  petitioners,  they  belonged  to  Mr.  Prp, 
and  were  not  in  the  reputed  ownership  of  the  bank- 
rupt 

Ordered  as  prayed.  Costs  of  assignees  under  the  first 
commission  out  of  the  dividend.  Costs  of  the  petitioners 
and  the  assignees  under  the  second  commission  out  of 
the  estate. 
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C.  of  R.  -E*  parte  WHITLEY.  —  In  the  matter  of 

Marck  10,  WHITLEY. 

1836. 

Onapethion      A  TRUSTEE  having  beoome  bankrupt,   the  peti- 

iiodCT  o  Geo*  4* 

c.  16.  t.79.,  tioner,  who  was  a  cedui  qwt  trust,  applied  for  the  ap- 

mlktwmabte  pointment  of  a  new  trustee  under  6  Geo.  4.  c.  16.  s.  79, 

tiie  Uoknipc,  The  assignees  and  the  bankrupt  were  served  with  the 

titled  to  costi.  petition. 

Mr.  Koe  for  the  petition. 

Mr.  Lofondes  for  the  assignees. 

Mr.  O.  Anderdmiy  for  the  bankrupt,  asked  for  his  costs 
of  appearing. 

Mr.  Koe,  in  reply,  contended  the  bankrupt  was  not 
entitled  to  costs,  as  the  necessity  for  the  petition  was 
caused  by  the  bankruptcy,  which  must  be  considered  as 
the  act  of  the  bankrupt 

Per  Curiam:  —  Take  a  reference  to  Mr.  Gregy  to 
appoint  a  new  trustee.  The  bankrupt  must  have  his 
costs. 
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Bx  parte  SPENCER  and  others.  —  In  the  matter  of     C.  of  R. 

MITCHELL.  March  9, 

April  25, 

Mrs.  MITCHELL  (the  bankrupt's  wife)  was  before        ^^^• 
her  marriage  possessed  of  certain  shares  in  the  Sheffield  rupf  S^lgea 
Gas  Light  Company ;  after  the  marriage  Mr.  Mitchell^  ■*"***■  in  a  com- 
being  indebted  to  the  petitioners  (a  banking  company),  belonged  to  bis 
deposited  the  share  certificates  with  them.     Save  this  martag^otice 
deposit,  the  bankrupt  had  not  done  any  act  to  reduce  must  be  given 

^  .  *^      .  ^  before  the  act  of 

the  shares  mto  possession  (a),  and  they  still  stood  in  bankruptcy,  or 
the  gas  company's  books  in  the  wife's  maiden  name,  the^r^uted  '" 
The  deposit  was  some  time   previous   to  the  act  of  ownership, 
bankruptcy,  but  no  notice  was  given  thereof  by  the  pe- 
titioners to  the  gas  company  till  after  the  act  of  bank- 
ruptcy, which  was  on  the  9th ;  the  notice  was  on  the  Idth, 
and  the  fiat  issued  on  the  18th  of  the  same  month. 

This  day  tlie  petition  was  called  on,  when  Mr.  Kgnyon  March  9. 
Parker  and  Mr.  Bethel!  appeared  for  the  petitioners,  and 
Mr.  Stoanston  for  the  assignees.  The  wife  not  having 
been  served,  the  Court  decided  that  the  petition  should 
stand  over  for  that  purpose,  and  directed  that  it  should 
be  amended  by  the  petitioners  submitting  to  any  order 
as  to  the  disposal  of  the  properly,  and  by  stating  the 
feet  of  the  wife's  interest,  which  did  not  appear  on  the 
petition. 

This  day  the  petition,  as  amended,  came  on  again.    April  25. 
Tlie  wife  was  served,  but  did  not  appear. 

Mr.  JC.  Parker  for  the  petition : — The  whole  question 
is,  whether  the  shares  in  question  were  in  the  reputed 

(a)  As  to  reduction  into  possession  by  the  husband,  see  2  Chitty't 
Eq.  Dig.  665j  664. 

z  z  2 
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1836.       ownership  of  the  bankrupt  for  want  of  notice  to  the 

■  gas  company  ?  It  is  submitted  that  notice  before  issuing 

Spcnc£ii       the  fiat  is  enough,  and  that  the  notice  has  relation  back 

and  others.     ^  ^jj^  ^j^^^  ^f  ^g  deposit,  SO  as  to  precede  the  act  of 
In  the  matter  r      -»  r 

of  bankruptcy. 

Mitchell. 

Mr.  StoanstoMf  contrd. 

Per  Curiam :  —  As  no  notice  was  given  till  after  the 
act  of  bankruptcy  the  shares  were  in  the  reputed 
ownership  of  the  bankrupt. 

Petition  dismissed,  without  costs. 


C.  of  R. 
jipril  29,  Ex  parte  ANDERDON.  —  In  the  matter  of 

1836.  MANNING. 

A  person  con*      ^^ 

tracted  to  pur-     J  jj£  petitioner  contracted  to  purchase  an  estate  of 

ehase  an  estate  ^  *- 

of  the  assignees  the  assignees  for  5,350/.;  but,  before  the  conyeyance 

forthwith  resold  was  executed  to  him,  he  resold  it  for  5,600/.     He  now 

it  for  5,600/. :  presented  a  petition,  praying  that  the  assignees  might 

were  ordered  to  couvcy  the  estate  to  the  new  purchaser. 

convey  to  the 

Mr.  J.  Russell  for  the  petition. 

Mr.  G.  Richards,  for  the  assignees,  submitted  to  the 
order  of  the  Court 

The  Courts  with  some  diflkulty,  made  the  following 
order  :— 

The  assignees  not  alleging  any  thing  against  the  sale 
to  the  petitioner,  the  assignees  to  convey  the  estate  to 
the  petitioner,  or  to  such  person  as  he  should  direcL 
Reference  to  Mr.  Gregg  to  settle  the  form  of  the  coxk- 
veyances  if  the  parties  differed. 
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Ex  parte  MOORE.  —  In  the  matter  of  CART-  C.  of  R. 

WRIGHT.  ^fyrU  29, 

1836. 

1  HIS  was  a  petition  by  a  creditor  to  tax  the  peti-  Q««rtf  whether 

tioning  creditor's  bill,  which,  to  the  choice  of  assignees,  the  petitioning 

amounted  to  102Z.,  and  had  been  taxed  and  allowed  by  ^j^*^*g^^ed 

the  commissioners  at  85i     The  petition  pointed  out  on  him? 

some  items  as  objectionable,  all  of  which  had  already  a  petition  to 

been  disallowed  by  the  commissioners,  and  the  petition  juri^lrtion  for 

alleged  there  were  other  improper  items,  as  by  reference  *«ca"on  must 

to  the  bill  of  costs  would  appear.     The  bill  was  taxed  tionabie  items, 

upwards  of  two  years  ago,  and  paid ;  but  the  petitioner  refcreiSrto  the 

stated  he  had  only  lately  proved,  till  which  time  he  had  ^*^  ^^f?!**  " 

•^            J  r          ^                ^  not  sufficient. 

not  seen  the  bill,  or  he  should  have  applied  sooner  for  a         

retflxation  IfthepetiUon 

reiaxauon.  ^^^  „  ^^^^ 

tionabie,  items 

Mr.  Jereng  for  the  petition  f — The  Court  can]tax  aUow^by'the 

the  solicitors  bills,  though  paid,  ex  parte  Brawn,  (a)  {r^Sffidln 

but,  it  seems, 

Mr.  Swandon  for  the  solicitor :  —  The  material  objec-  f*f  '^"^  ^^" 

•^  to  be  amended. 

tions  to  this  petition  are,  ^rst^  that  the  Court  will  not  - — 

order  re-taxation  after  the  bill  has  been  taxed  and  paid  201.  creditor  to 

upwards  of  two  years ;  secand,  the  petition  does  not  suffi-  ^^^  ^^'  ^' 

ciently  set  out  objectionable  items;  those  actually  set  c.i6.  s.  14.  is 

,-,.„,-.                    .     .                     J  confined  to  costs 

out  are  already  disallowed  by  the  commissioners,  and  after  the  choice 

the  general  reference  to  the  bill  of  costs  is  not  suffi-  '^*^"*' 

cient;  and,  thirdj  the  petitioning  creditor  is  not  served,  A  petition  by  a 

,        ,  creditor  to  retax 

and  it  is  his  bill,  not  that  of  the  solicitor,  which  is  sought  the  petitioning 

♦«  K^  4-n^A^  creditor's  bill, 

to  be  taxed.  ^hjch  has  been 

paid  two  years. 

The  Chief  Judge  :  —  In  the  absence  of  evidence  to  ^j^or  has  but 


the  contrary,  I  presiune  that  the  solicitor  followed  the  ^^^^y  proved. 


(a)  Ex  parte  Bronniy  5  Dea,  4*  ^*  496. 

zz  3 
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1836.        usual  practice  in  such  cases,  and  himself  carried  in  the 

"""""        petitioning  creditor's  bill  before  the  commissioners,  and 

Moore.        was  himself  paid  the  amount  by  the  assignees  out  of  the 

In  the  matter  estate.     If  such  had  not  been  done,  the  solicitor  would 
of 

Cartwright.  have  shaped  his  defence  accordingly.     It  is  true  the 

form  of  the  commissioner's  order  is,  that  the  money  be 
paid  to  the  petitioning  creditor,  but  in  practice  it  is 
paid  to  his  solicitor,  and  it  is  not  alleged  that  the  prac- 
tice was  departed  from  on  this  occasion.  I  therefore 
assume  that  the  money  was  actually  paid  to  the  solicitor 
out  of  the  estate.  It  is  clear  that  some  of  the  items  of 
the  bill  are  such  as  require  taxation,  and  it  is  therefore 
for  the  respondent  to  consider  whether  it  is  expedient 
to  insist  on  the  points  of  form,  which  would  probably 
end  in  the  standing  over  of  the  petition. 

Sir  John  Cross :  —  The  6  Geo.  4.  c  16.  s.  14.  enacts, 
^*  that  the  petitioning  creditor  or  creditors  shall,  at  his 
or  their  own  costs,  sue  forth  and  prosecute  the  commis- 
sion until  the  choice  of  assignees;  and  the  commissioners 
shall,  at  the  meeting  for  such  choice,  ascertain  jsuch 
costs,  and  by  writing  under  their  hands  direct  the  as- 
signees (who  are  thereto  hereby  required)  to  retmbune 
such  petitumng  creditor  or  creditors  such  costs  out  of  the 
first  money  which  shall  be  got  in  under  the  commis- 
sion ;"  and  the  act  then  goes  on  to  declare^  that  ^  all 
bills  of  fees  or  disbursements  of  any  solicitor  or  attorney 
employed  under  any  commission  shall  be  settled  by  the 
commissioner;"  and  the  clause  then  continues,  that  if 
any  creditor  of  20L  shall  be  *^  dissatisfied  with  such 
setdement  by  the  commissioners,"  he  may  have  such 
bills  retaxed.  The  power  of  this  Court  to  retax  under 
this  clause  is,  therefore,  confined  to  the  bills  of  a  soli- 
citor for  costs  since  the  choice  of  assignees,  and  does 
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not  extend  to  that  of  the  petitioning  creditor.    If  the       I8S6. 
petitioning  creditor's  bill  is  to  be  retaxed  under  the      ^TZlog 
general  jurisdiction^  must  he  not  be  served  with  the       Mooas. 
petition  ?    The  solicitor  may  have  no  interest  whatever  ^"  thc^  matter 
in  the  question  now  before  the  Court.     He  is  an  utter    CASTwaioHT. 
stranger  to  the  order  of  the  commissioners  for  payment 
of  the  costs  of  the  petitioning  creditor.    The  supposed 
course  of  practice  does  not  remove  my  di£Sculty.    The 
petitioning  creditor  might  not  be  entitled  to  make 
many  charges  against  the  estate^  which  nevertheless  he 
must  pay  his  solicitor. 

Sir  George  Rase :  —  The  Court  could  have  taxed  the 
solicitor's  bills  before  6  Geo.  4.  c.  16.  s.  14.  was  passed, 
but  then  objectionable  items  must  have  been  pointed  out. 
The  act  obviates  that,  where  the  application  is  prompt, 
but  that  part  of  the  clause  is  not  now  in  question ;  the 
application  is  to  the  general  jurisdiction,  and  objection- 
able items  must  be  pointed  out.  But  can  the  petitioner 
rely  upon  the  items  as  referred  to  in  the  bill  of  costs, 
and  not  set  out  in  the  petition  ?  If  that  is  insisted  upon, 
the  petition  must  stand  over  to  be  amended.  Are  there 
then,  in  fact,  any  objectionable  items?  There  appear 
to  be  such.  Then,  as  to  the  petitioning  creditor  being  a 
necessary  party,  if  he  or  his  solicitor  have  received  part 
of  the  estate  which  ought  to  be  refunded,  they  cannot 
be  allowed  to  retain  it;  if  the  petitioning  creditor  is  a 
necessary  party  to  this  petition,  let  it  stand  over  to  have 
him  served. 

Mr.  SwansUm :  —  The  respondent  abandons  his  ob- 
jections as  to  form,  seeing  from  what  fidls  from  the 
Court,  that  it  would  only  lead  to  the  petition  standing 
over. 

z  z  4 
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1836.  Per  Curiam:  —  The  usual  order  made  as  to  tazft* 

-  tion,  and  let  the  petiti<Miing  creditor  have  notice  of  this 

JSjc  parte  _ 

MooBE.  order,  and  let  him  be  at  liber^  to  attend  the  regis- 

in  the  matter  ^j^^^  ^^^  |g^  Yam  have  leave  to  apply  to  this  Court  if  he 

Caetweight.  thinks  fit. 


C.  of  R.  Ex  parte  ROLLS  and  others.  —  In  the  matter  of 

^^y  ^y  FOSSINCK. 

1836. 

ngnee  is  re-  i  HIS  was  a  petition  by  three  of  the  assignees  (under 

Wfe,^!S$*  ^  ^^^  commission)  for  removal  of  the  fourth,  who  had 

mtut  be  a  new  becomc  lunatic. 


choice. 


Mr.  Rawlins^  for  the  petition,  asked  that  a  new  ehoice 
might  be  dispensed  with,  and  the  lunatic  merely  re- 
moved, and  he  cited  ex  parte  Kerdey.  (a) 

Sir  George  Base :  —  If  one  assignee  is  removed  we 
must  allow  the  creditors  the  opportunity  of  a  new 
choice,  according  to  ex  parte  Shaw,  {b) 

Sir  John  Cross :  —  Has  not  this  Court  some  further 
power  than  the  Lord  Chancellor  had  when  ex  parte 
Shaw  (b)  was  decided?  The  6  Geo.  4.  c.  16.  s.66. 
authorizes  the  ChanceUor  to  order  the  assignment  to  be 
vacated.  The  1  &  2  W.  4.  c.  56.  s.  36.  gives  this  Court 
power  to  remove  any  assignee  of  any  estate. 


(fl)  E*  parte  Kertley,  Buck,  477. 
(6J  Er  parte  Shaw,  1  GL  i  J.  5SS, 
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The  Chief  Judge:  —  I  do  not  think  there  is  any        1886. 

difference  betwe^  the  operation  of  the  two  enactments,        """"" 

though  the  wording  varies.     It  is  proper  to  give  the        Roii^ 

creditors  an  option ;  if  they  are  satisfied  with  the  three  .  *°i  otherg. 

r        *  J  In  the  matter 

assignees,  they  will  re-elect  them  alone.  of 

FOSSIKCK. 

The  order  was,  that  the  lunatic  should  be  discharged 
from  being  assignee,  and  that  the  assignment  and  bar* 
gain  and  sale  and  the  inrolment  thereof  should  be 
severally  vacated  (a),  without  prejudice  to  any  act  done 
under  the  same  respectively,  (h)  A  new  choice  to  be 
had.    Costs  out  of  the  estate. 


Ex  parte  MOLINEUX.  —  In  the  matter  of  BRIGHT.      C.  of  R. 

1  HIS  was  a  petition  by  a  creditor,  praying  that  the        1836. 
assignees  {Bradshaw  and  Lambe)   might  be   removed.  ^^^^^^ 
The  petition  stated  facts  to  prove,  that,   before  the  mterfere  in  the 

*  .  *  choice  of  as- 

choice  of  assignees,  an  arrangement  was  made  between  signees.    If  he 
the  bankrupt,  Bradshaw  and  Lambej  that  the  two  latter  ^^wiiibT* 
should  be  elected  assignees,  to  insure  which,  objections  »«nio^ed. 
were  to  be  taken  to  the  proofs  of  the  creditors,  who  did 
not  bring  their  books ;  that  Bradshaw  and  Lambe  proved 
fictitious  debts  for  20L  lOs.  and  SLy  and  elected  them- 
selves assignees ;   and  that  the  sale  of  the  bankrupt's 
farming  stock  had  been  put  ofi^  for  improper  purposes, 
and  finally  sold  to  Bradshaw  at  an  undervalue.     The 
petitioner   attended   the    meeting   for    the    choice  of 
assignees,  but  was  then  prevented  proving ;  but  he  did 


(a)  Quarey  If  the  yacation  is  necessary  ?  See  Smith  v.  Be  Tastei, 
1  Mont,  4r  ^yr,  371. 
{b)  Quare,  As  to  the  force  of  this  as  to  third  persqns? 
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1886.        not  object  to  Bradshaw  and  Lambe  as  assignees.    At  the 
•""^        next  meeting  he  proved  a  debt  of  460i 

Ex  parte 

MOUNEUX. 

In  thc^  matter       j^jj.^  SwanOon  and  Mr.  Keene  for  the  petition. 
Brioht. 

Mr.  GirdlegtoH  and  Mr.  J,  Russell  for  the  assignees: — 
Bradshaxo  denies  that  he  purchased  any  of  the  bank- 
rupt's property;  he  says,  the  bankrupt  purchased  it  on 
his  own  account.  There  is  not  any  foundation  for  the 
charges  in  the  petition  beyond  the  assertions  of  the 
petitioner,  who  is  actuated  by  malicious  motives,  as 
appears  from  some  of  the  allegations  of  the  petition, 
which  are  clearly  scandalous. 

The  Chief  Judge  :  —  If  the  petitioner  sought  any 
private  advantage,  this  petition  ought  to  be  dismissed, 
because  he  made  no  objection  at  the  meeting  to  the 
election  of  Bradshaxo  and  Lambe^  nor  did  he  ask  an 
adjournment,  to  enable  him  to  prove ;  but  this  appli- 
cation is  for  the  general  benefit  of  the  estate.  I  under- 
stand the  law  to  be,  that  the  assignees  must  be  removed, 
when  the  choice  is  influenced  by  the  interference  of  the 
bankrupt  (a).  This  petition  charges,  that,  before  the 
choice  of  assignees,  an  arrangement  was  made  between 
the  bankrupt,  Bradshaw^  and  Lambe^  that  the  two  latter 
should  be  the  assignees,  to  insure  which  objections  were 
to  be  taken  to  the  proofs  of  the  creditors  who  did  not 
bring  their  books.  The  assignees  deny,  in  terms,  that 
they  were  parties  to  this  precise  arrangement,  but  they 
do  not  deny  that  they  were  parties  to  some  arrange- 
ment having  for  its  object  their  being  chosen  assignees : 
as  the  evidence  now  stands  there  is  not  sufficient  to 
found  an  order  for  the  removal  of  the  assignees,  but 

,(«)  Ex  parte  ShaWy  1  GL  ^  /.  154. 
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there  must  be  an  inquiry,  the  result  of  which  may  guide        1886. 

the  Court  as  to  costs,  and  as  to  whether  any  steps 

^         ^         Ex  parte 
ought  to  be  taken  to  procure  the  debts  to  be  expunged     Mounsux. 

which  are  alleged  to  be  fictitious.  '°  thc^  matter 

Bright. 
Sir  John  Cross :  —  It  certainly  appears  to  me  that 
there  is  no  ground  whatever  laid  for  the  removal  of 
these  assignees.  The  allegations  of  the  petition,  with  a 
single  exception,  appear  false,  and  many  of  the  state- 
ments are  scandalous.  The  charge  of  the  fictitious 
proofs  is  not  supported  by  a  single  fact,  and  the  other 
charges  are  not  supported  by  any  evidence  but  the  peti- 
tioner's. The  inquiry,  therefore,  can  only  be  for  the 
satisfaction  of  the  conscience  of  the  Court,  and  in  that 
view  I  do  not  wish  to  dissent  from  the  other  judges. 
But  how  are  the  costs  to  be  paid  in  the  event  of  the 
inquiry  being  adverse  to  the  petitioner,  and  his  failing 
to  pay  ?  They  clearly  ought  not  to  be  charged  on  the 
estate. 

Sir  George  Rose :  — 

The   statements  of  the  petition  are  certainly  most 
improper,    and   doubtless   are   founded    in    malicious 
feelings.     But  if  the  assignees  found  the   petition  to 
contain   scandalous   matter,   the   regular  course  of  a 
reference  for  scandal  was  open  to  them.     The  charge 
is,  that  the  assignees  were  improperly  elected  by  con- 
trivance with  the  bankrupt,  which  charge  is  not  entirely 
rebutted;  therefore,  on  the  general  principle  of  pro- 
tecting the  estate,  an  inquiry  should  be  ordered.    The 
costs  must  not,  in  any  event,  fall  on  the  estate.     If  the  Assignees  may 
assignees  are  not  satisfied  that  the  petitioner  is  able  to  ^Xtyfor^o^i 
pay  the  costs  of  the  inquiry  if  so  ordered,  they  may  aninqmrywhra 
apply  for   security.      This   petition  does   not  ask    to  insolvent, 
expunge  the  debts  of  the  assignees;  but  it  should  form 
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1886. 

JEs  parte 

MOUNXITX. 

In  the  matter 

of 

Bakoht. 


part  of  the  inquiry  whether  the  debts  are  really  due^  as 
the  proof  thereof  was  connected  with  the  choice.  The 
leading  rule  which  guides  the  Court  on  the  present 
occasion  is  a  most  salutary  one,  viz.  that  the  bank- 
rupt shall  not  in  any  way  interfere  with  the  choice  of 
assignees. 

The  order  made  was,  that  it  be  referred  to  Mr.  Gregg^ 
whether  there  was  any,  and  what  debt  due  to  BradAaw 
or  Lambe;  and  whether  the  bankrupt  interfered,  and 
how,  in  the  choice  of  assignees,  and  whether  any  part 
of  the  bankrupt's  estate  was  purchased,  either  directly 
or  indirectly,  by  Bradahaw.  Usual  power  as  to  ex« 
amining  parties  and  books;  liberty  to  state  qiecial 
circumstances;  reserve  further  directions  and  costs; 
liberty  to  either  party  to  apply. 


C.  of  R. 

Apnl  19, 

1836. 

If  a  mortgagee 
presents  a  peti- 
tion claiming 
priority  over 
several  mort- 


Ex  parte  BIGNOLD.  —  In  the  matter  of  FRANCES, 

TURNER,  and  WEST. 


1  HIS  was  the  petition  of  Bignold  on  behalf  of  the 
Norwich  Life  Insurance  Society,  praying,  as  herein- 
after mentioned,  that  the  Society  be  declared  equitable 
mortgagees. 

In  August  1822  the  bankrupt  Frances  mortgaged  to 
tion^it^wUi^   the  Company  certain  expectant  estates,  the  property 

of  his  wife  (and  to  which  she  was  enuUed  after  a  life 


gagees,over 
whom  the  Court 


dismissed. 

the  mortgsgee  siucc  dead),  with  the  usual  covenants  to  levy  fines,  &c. 
l^^^^he       In  1830  fresh  advances  were  made,  on  an  agreement 

sold,  as  the  con-  for  a  mortgage  on  other  estates,  part  of  the  title  deeds 

flicting  claims 

would  render  it  belonging  to  which  were  deposited,  and  the  bankrupt 

itsMmsibe  ^^  ^^  ^  ^9j[e  in  one  of  these  estates,  which  he 

Court  wUi  de-  agreed  to  mortgage  to  the  petitioner,  but  had  not  per- 

termine  the  \j  %j  x 

question  of  priority  between  any  two  claimants  who  submit  the  question  to  the  Court. 
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formed  his  agreement     In  1834  JPirances  executed  a        1886. 

mortgage  of  these  estates  for  28,000/L     In  1834  a  joint 

fiat  issued  against  the  bankrupts.  BioNoiiiL 

It  was  then  discovered  that  in  1814,  1815,  181(J,  ^  the  matter 
1820,  and  in  1828,  different  parts  of  the  premises  had       Fbancbs 
been  mortgaged  by  Frances  to  certain  other  parties.     *°   ®   *"• 
The  mortgage  of  1814  had  been  transferred  to  Messrs. 
Scott,  to  whom,  however,  the  deeds  were  not  delivered, 
and  therefore  the  petitioner  claimed  a  preference^  as 
having  the  deeds.     In  1830  Frances  had  also  executed 
some  conveyance  of  all  his  real  and  personal  estates  to 
trustees,  for  the  benefit  of  all  his  creditors ;  but  it  did 
not  appear  whether  or  not  it  was  ever  acted  upon. 
There  were  also  other  transactions  of  a  complicated 
nature,  all  of  which  related  to  deposits  of  deeds  and  poli- 
cies of  insurance  to  raise  money,  and  which  the  petitioner 
contended  were  included  in  the  security  given  to  the 
Company. 

The  petition  stated  that  the  petitioner  was  willing  to 
submit  to  the  Court  the  questions  of  priorities  between 
himself  and  the  other  mortgagees,  but  that  he  was 
advised  that  he  was  not  entitled  to  make  them  respon- 
dents, unless  with  their  consent. 

The  petition  prayed,  that  the  petitioner,  on  behalf  of 
the  Norwich  Insurance  Company,  should  be  declared, 
by  virtue  of  the  several  deposits  of  deeds  and  mortgage 
deeds  (in  the  petition  mentioned),  entitled  to  have  all 
the  premises  sold,  &c.;  and  that  in  case  the  several 
parties,  or  any  of  them,  should  come  in  and  submit  to 
the  jurisdiction  of  the  Court,  then  that  the  Court  might 
make  such  order  as  might  be  just,  the  petitioner  sub- 
mitting to  abide  thereby. 

The  only  parties  who  came  in  were  Messrs.  &o^ 
who  presented  a  cross  petition,  claiming  priority  in 
respect  of  their  mortgage. 
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1836.  Mr.  Swmston  and  Mr.  O.Jnderdonf  for  the  pedtioni 

having  stated  the  prayer  of  the  petition,  — 

In  the  matter       Mr.  Tioiss  (with  whom  was  Mr.  E.  Montagu)  for  the 
of  assignees:  —  There  are  preliminary  objections  to  the 

andothen.  petition.  The  petitioner  is  secretary  for  a  company; 
none  of  the  members  join ;  and  there  is  no  allegation 
in  the  petition  that  he  is  enabled  to  sue  alone  by  act  of 
parliament.  [The  Chief  Judge  :  —  If  in  &ct  he  is  so 
authorized,  omitting  so  to  state  in  the  petition  is  merely 
a  technical  objection,  and  if  pressed,  the  Court  would 
allow  the  petition  to  be  amended*]  The  next  objection 
is,  diat  the  necessary  parties  are  not  before  the  Court. 
The  bankrupt's  wife  has  such  an  interest  as  gives  her  a 
right  to  redeem ;  and  the  petition  seeks  a  sale  in  her 
absence.  As  to  the  Wentworth  estate,  the  cestuis  que 
trusts  of  Mu  Scott  must  be  before  the  Court;  Bl^k  a 
second  mortgagee  is  not  before  the  Court,  and  the 
title  deeds  are  in  the  hands  of  another  person,  as 
trustee,  and  he  is  not  a  party  here.  But  even  if  those 
persons  were  served  with  tlie  petition,  and  appeared, 
still  this  Court  would  have  no  jurisdiction  over  them. 

Mr.  Swanston  and  Mr.  O.  Anderdan :  —  As  to  the  gene- 
ral question  of  jurisdiction,  this  is  a  matter  in  bank- 
ruptcy, and  one  which  the  Lord  Chancellor  could 
clearly  have  decided  on  bill  filed  before  the  institution 
of  this  Court.  Then  the  1  &  2  W.  4.  c.  56.  s.  2.  enacts, 
that  this  Court  ^'  shall  have  superintendence  and  con* 
trol  in  all  matters  of  bankruptcy,  and  shall  have  the 
same  power,  jurisdiction,  and  authority  to  hear  and 
determine,  order  and  allow,  all  such  matters  in  bank- 
ruptcy as  now  usually  are  or  lawfully  may  be  brought, 
by  petition  or  otherwise^  before  the  Lord  Chancellor." 
The  Court,  therefore,  has  jurisdiction;  and  the  only 
question  there  can  be,  is  whether  it  would  be  expedient 
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to  exercise  it  on  the  present  occasion  ?     It  is  the  bank-        1886. 

rupt's  interest  only  which  is  sought  to  be  aflfected, 

and  not  the  interests  of  the  absent  parties;  and  an      Bionolo. 

objection  for  want  of  parties  applies  only  when  their  "*  the^mattcr 

interest  is  sought  to  be  affected  in  their  absence.     The       Fbamcbs 

assignees  could  clearly  sell  the  bankrupt's  interest,  if  it 

were  not  vested  in  the  petitioners;  why  then  may  not 

the  petitioner?    The  case  of  ex  parte  Jackson  (a)  does 

not  apply  to  the  present  application.    There  a  sale  of 

the  whole  estate  was  asked ;  here  a  sale  of  the  bankrupt's 

interest  alone  is  sought. 

The  Chief  Juuge  :  —  This  is  a  petition  for  a  decla- 
ration of  the  petitioner's  rights  in  respect  of  property 
mortgaged  by  the  bankrupts.  To  ascertain  the  peti- 
tioner's interest,  that  of  the  bankrupts  must  be  known. 
If  he  could  sell,  no  other  party  need  necessarily  be 
before  the  Court,  as  his  interest  might  be  sold,  subject 
to  the  claims  of  the  others.  But  in  this  case  a  contest 
exists  as  to  the  nature  and  amount  of  the  bankrupts 
interests.  The  rights  c^  other  persons  are  adverted  to 
in  the  petition,  over  which  the  petitioner  claims  a  pri- 
ority; but  the  petitioner  cannot  have  this  adjudged  in 
the  absence  of  those  parties*  An  order  for  sale  of  the 
petitioner's  interest  alone  would  be  ineffectual,  as  no 
person  would  purchase  what  might  involve  him  in 
several  suits  in  equity.  The  consent  of  Mr.  ScoU  can- 
not bind  the  cestuis  que  trmts.  When  the  parties  are 
before  the  Court,  the  question  of  jurisdiction  will  pro- 
perly arise;  but  I  doubt  the  power  of  this  Court  over 
them  without  their  consent  The  second  section  of 
1  &  2  W.4.  C.56.  was  intended  to  give  to  this  Court 
the  power  of  the  Lord   Chancellor  when  sitting  in 

(a)  Ex  parte  Jackt<m,  5  Vei,  557 • 
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1836.        bankruptcy;  if  more  had  been  intended,  the  legialatiire 

would  have  declared  that  intent  in  clear  terms.    This 

BiGNou).      petition  may  stand  over  to  give  the  petitioner  the  oppor- 
In  the  matter  tunity  of  serving  the  other  parties,  if  he  think  fit. 

FnANCEfl 

and  others.  gj^  j^^  q^^^,  _  .]^^  objection  of  want  of  parties 
applies  to  part  of  the  property  in  question;  the  peti- 
tioner asks  that  the  amount  of  his  debt  may  be  de- 
clared, and  his  interest  sold,  whatever  that  may  be; 
he  does  not  seek  to  afifect  the  interest  of  third  persons. 
It  is  said  that  there  are  third  persons,  whose  interests 
are  not  ascertained,  without  which  no  decision  can  be 
arrived  at  I  do  not  concur  that  it  is  a  principle  either 
of  law  or  equity,  that  an  incumbrancer  cannot  sell  his 
own  interest,  because  there  are  other  incumbrancers; 
it  might  as  well  be  contended  that  the  governor  and 
company  of  the  bank  of  England  were  necessary  parties 
in  an  action  upon  a  bank  note.  If  two  parties  have  an 
interest  in  any  mere  right  of  the  bankrupts^  both  must 
be  before  the  Court ;  but  not  when  two  have  an  interest 
in  the  property  itself  I  therefore  am  inclined  to  think 
the  want  of  parties  not  a  good  objection ;  but  as  the 
petition  has  not  been  heard  through,  I  cannot  give  a 
decided  opinion.  Suppose  the  parties  are  served,  and 
appear,  and  it  then  turns  out  that  we  have  no  juris* 
diction  ?  If  the  petitioner  goes  into  equity,  he  cannot 
there  get  his  proof  allowed. 

Sir  Oeorge  Rose:  —  I  have  read  through  the  petition 
to  enable  myself  to  see  how  far  the  objection  of  want  of 
parties  was  valid,  so  that  there  is  no  point  in  the  petition 
with  which  I  am  not  acquainted :  the  petition  is  oor* 
rectly  drawn,  and  all  necessary  circumstances  stated. 
Upon  the  petitioner's  title,  the  order  prayed  is  the 
common  oixler,  and  he  has  a  clear  case  as  equitable 
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mortgagee,  as  against  the  assignees}  and  the  prayer  is        18S8. 
in  the  alternative,  in  case  the  absent  parties  should       ^ 

*  .  Ex  parte 

come  in;  this  was  introduced  to  meet  the  difficulty  Bignolo* 
apparent  upon  the  face  of  the  petition,  viz.  that  there  ^"  the^  matter 
are  conflicting  claims  to  the  interest  sought  to  be  sold ;  Francbs 
the  petitioner,  therefore,  tenders  issue,  whether  the 
absent  persons  are  not  necessary  parties  to  be  before  the 
Court;  and  without  expressing  any  opinion  on  the 
merits  of  the  case,  the  Court  declares  them  to  be  neces- 
sary parties.  Perhaps  the  parties  have  not  been  served, 
to  ascertain,  if  possible,  the  opinion  of  the  Court  as  to 
its  jurisdiction  if  they  had  been  served.  Under  the  im- 
pression that  such  is  the  case^  I  will  state  my  opinion 
to  be,  that  we  have  no  jurisdiction  over  them,  as  the 
power  of  this  Court  is  no  greater,  or  other,  than  that  of 
the  Lord  Chancellor  when  sitting  in  bankruptcy.  The 
judgment  of  the  Court,  in  cases  of  equitable  mortgages, 
is  in  consideration  of  what  is  due  to  the  creditors  in 
respect  of  giving  the  benefit  of  the  surplus,  if  any,  after 
payment  of  the  mortgagee's  debt :  the  general  order  as 
to  legal  mortgages  (a)  points  out  the  principle  on 
which  the  Court  acts  in  cases  of  equitable  mortgages. 
When  a  sale  is  to  be  ordered,  the  Court  must  pause,  if 
any  difficulty  presents  itself  by  which  the  sale  might  be 
prevented.  In  this  case  there  are  conflicting  claims, 
and  the  assignees  may  properly  say,  the  mortgagee  shall 
not  realize  a  part  of  his  security  only,  but  he  shall  give 
us  the  benefit  of  the  whole ;  all  shall  be  adjudicated  upon 
by  the  Court  The  persons  interested  in  contending 
these  questions  with  the  assignees  must  be  before  the 
Court.  The  petition  may  stand  over,  but  the  parties 
must  understand  my  opinion  to  be,  that  the  Court  will 

(a)  Lord  Lovghborotigh\  order,  March  8,  1794.    See  1  M(mt,  4* 
Ayr,  Practice  in  Bankruptcy,  174. 

Vol.  III.  3  a 
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I8S6,       have  no  jurisdiction  over  the  parties  now  absent,  if  tbejr 
"""■~        do^  appear. 

Ex  parte 

BlANOLD. 

In  the  matter       Petition  ordered'  to  stand  over,  to  enable  the  petitioner 

FftANcu      ^^  eonsider  what  course  he  will  adopt, 
and  others. 

May  25,  This  day  the  petition  eame  en  again. 

1836. 

Mr.  Swanston  and  Mr.  O.  Anderdon  r —  Tliis  petition 
stood  over  principally  for  the  petitioners  to  determine 
whether  they  would  serve  the  other  parties.  On  consi- 
deration of  what  fell  from  the  Court,  as  to  not  having 
jurisdiction,  the  petitioner  declines  to  serve  them,  at  the 
risk  of  costs.  The  petitioner,  therefore,  now  asks  the 
judgment  of  the  Court,  as  to  whether  he  is  not  entitled 
to  have  his  interest  sold,  independently  of  the  rights  of 
others,  but  subject  to  any  prior  incumbrances.  Mr.  Scott 
has  presented  a  cross-petition,  claiming  priority. 

Mr.  Twiss  and  Mr.  Bickner,  contrd,  were  stopped  by 
the  Court 

Ptr  Curiam  : —  The  Court  cannot,  under  the  circum- 
stances of  this  case^  make  the  order  as  asked.  The  petir 
tion  most  be  dismissed. 

Mr*  Stcanstbn  and  Mr.  O.  Jmkrxbm  .*" — ^Ttien  as  to  the 
costs ;  the  assignees  should  take  theirs  oi^  of  the  estate ; 
the  petitioner  ought  not  to  pay  them,  und^  tbe  cb«* 
eumstances.  The  same  objection  applies  to  Seotfn  cross- 
petition,  which,  it  is  said,  applies  to  ours,  viz.,  that  there 
are  other  persons  interested,  who  are  not  before  Ae 
Court  But  as  the  absent  parties  in  question  are  net 
served,  the  question  of  jurisdiction  does  not  arisen  and 
the  sole  point  is  the  propriety  of  ordering  a  sale  of  the 
bankrupt's  interest  alone. 
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Mn  Twiss:  —  As  the  assignees  are  brought  here  to        loSo. 

discuss  a  question  on  which,  in  the  absence  of  the  other      ^^     ^^ 

parties,  the  Court  cannot  decide,  surely  the  petitioner      Bionold. 

,  .  ,    .  ^  *^  In  the  matter 

ought  to  pay  them  their  costs.  of 

Frances 
Sir  George  Rose:  —  I  regret  much  to  dismiss  this 
petition,  and  with  costs.     It  appears  idle  to  denominate 
that  a  Court  for  the  administration  of  bankrupts  estates, 
where,  on  a  question  solely  relating  thereto,  it  finds  itself 
stopped  short  for  want  of  jurisdiction !     Assignees  can 
never  be  heard  to  object  that  the  Court  has  not  juris- 
diction over  them  in  any  matter  touching  the  estate  of 
the  bankrupt.     Suppose  all  the  parties  had  been  before 
the  Court,  then  let  me  ask  whether,  in  so  complicated 
a  question,  the  machinery  of  this  Court  would  enable  it 
to  have  worked  out  a  decision.     It  has  seldom  fallen 
to  the  lot  of  this  Court  to  see  so  very  complicated  a 
case.     The  petition  must^  however,  be  dismissed  with 
costs.     The  petitioner  may  be  allowed  to  enter  a  claim  A  mortgagee 
for  the  amount  of  his  debt  till  the  questions  of  right  pUcated  case, 
are  set  at  rest.     The  petition  must  also  be  dismissed,  h^*d,^t  tnUhT 
with  costs,  as  against  Mr.  Scott,    As  to  Mr.  Seotfs  cross-  quesdon  is 
petition,  we  must  hear  counsel  thereon,  if  wished;  but  it 
appears  to  me  that  it  is  in  the  nature  of  a  defence 
only;  and  as  BignoU^s  petition  is  dismissed,  Scotf%  should 
also  be  dismissed,  without  costs.     Scotl^s  petition  would 
be  irregular  but  for  BignoUTs ;  as  BignolcTs  is  dismissed, 
Scotfa  must  follow. 

The  Chief  Judge: — I  am  willing  to  decide  between 
Scott  and  the  petitioner  which  has  priority. 

This  soggettion  of  the  Chief  Judge  did  not  produce 
any  observation. 

3  A  2 
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1836. 


Ex  parte 

BlGNOLD. 
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The  Chief  Judge  : — The  reason  the  Court  does  not 

interfere  as  to  equitable  mortgages  in  cases  of  conflict 

is,  because  the  estate  sells  for  so  much  the  less,  and 

"  ^  ^  ™*''*®''  the  proof  is  so  much  the  greater,  which  is  injurious  to 

Frances       the  estate, 
and  others. 

Mr.  E,  Montagu  appeared  for  the  assignees,  against 
Seot^s  petition. 

The  Chief  Judge: — If  BiffnolcTs  petition  alone  were 
before  the  Court  it  would  fail,  with  costs,  as  a  usual 
consequence;  but  a  question  arises  whether  that  is 
varied  by  Scotfs  cross-petition.  Scott  would  not  have 
come  had  he  not  been  invited  by  Biffnold^s  petition.  If 
the  parties  would  agree  that  the  costs  should  depend 
upon  the  question  of  priority  between  Scott  and  Biff' 
noldi  I  would  not  object;  but  this  Mr.  Swanston  wisely 
declines.  As  Scotfs  depends  on  BiffnolcPsy  and  fails  be- 
cause BiffnoliTs  fails,  he  should  be  protected  from  pay- 
ing costs,  but  ought  not  to  receive  any.  Scotfs  petition 
is  therefore  dismissed,  without  costs,  save  as  against  the 
assignees,  to  whom  he  must  pay  costs. 


Per  Curiam : — Ex  parte  Bignold  dismissed,  with  costs 
against  all  the  respondents.  Ex  parte  Scott  dismissed, 
with  costs  against  all  but  Bignold.  Let  Bignold  be  at 
liberty  to  enter  a  claim,  and  let  the  order  to  claim  be 
drawn  up  on  motion  now  made. 


General  order 
as  to  direction 
offiati. 


General  Order. 

The  Lord  Chancellor  has  given  the  following  general 
directions  to  his  secretary  of  bankrupts: — 
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"  9th  June  1837. 
.  **  All  fiats  to  be  directed  to  the  Court  of  Bankruptcy, 
or  to  the  list  in  the  country  nearest  to  the  place  of 
residence  of  the  bankrupt,  unless  a  special  order  be 
obtained,  on  affidavit,  directing  the  fiat  to  go  to  any 
other  list.** 


Ex  parte  JAMIESON.  —  In  the  matter  of  q  ^f  ^ 

MITCHELL.  jiine  2, 

1  HE  commissioner,  having  rejected  a  debt  tendered  to  a  proof  was 
be  proved,  was  informed  that  a  petition  would  probably  ^j^^j^er 
be  presented  to  the  Court  of  Review ;  he  thereupon  •"d  a  sum  set 

Apart*  and  in- 

ordered  a  sum  to  be  retained  under  1  &  2  W.  4.  c  56.  Tested  under 
s.  31.,  which  enacts,  that  "  if  such  commissioners  or  sub-  ^  ^    On^kff* 
division   court  shall  determine  any  point  of  law  or  P«*l  *^f  ^"^ 
matter  of  equity,  or  decide  upon  the  refusal  or  admis-  proof,  but  held 
sion  of  evidence,  in  case  of  any  disputed  debt,  such  no*  entitted  to" 
matter  may  be  brought  under  review  of  the  Court  of  the  interest 

•'  c  made  by  the 

Review,  by  the  party  who  thinks  himself  aggrieved,  investment, 
and  the  proof  of  the  debt  shall  be  suspended  until  such 
appeal  shall  be  disposed  of;  and  a  sum  not  exceeding  any 
expected  dividend  or  dividends  may  be  set  apart  in  the 
hands  of  the  accountant  general  until  such  decision  be 
made" 

ThLs  was  a  petition  to  prove  the  debt,  which  was 
ordered. 

Mr.  SwaTiston  and  Mr.  Martin  for  the  petitioner,  then 
asked  for  the  interest  which  had  been  made  on  the  sum 
so  set  apart,  which  had  been  invested,  and  producing 
interest. 


Mr.  Boffsfuzwe,  contrd,  for  the  assignees. 

3  A  3 
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1836.  ^^  Curiam:  —  The   petitioner   is   not   entitled    to 

interest     His  proof  was  rejected,  and  therefore   the 

f'^E^os,  sum  set  apart  was  not  for  his  dividend,  bat  to  provide 

In  the  matter  a  fund  to  pay  any  dividend  to  which  he  might,  at  a 

Mitchell,  future  time,  become  entitled. 

Proof  ordered.     No  interest. 


C.  ofR. 

June  13, 

1836. 

If  a  creditor 
draws  a  bill 
upon  a  firm  for 
his  separate 
debt,  due  from 
one  partner, 
wbidi  is  ac- 
cepted by  that 
partner  in  the 
name  of  the 
firm,  the  credi- 
tor cannot  prove 
against  the  joint 
estate  without 
showing  the 
assent  of  the 
other^partner 
to  the  firm 
being  liable. 


Ex  parte  THORPE.  — In  the  matter  of  WARDLEY 

and  HODSON. 

1  HIS  was  a  petition  by  the  assignees  to  expunge  a 
prcy)f. 

Wardky  and  Hodson  were  partners,  and  Hodson  had 
the  management  of  the  money  transactions  of  the  firm, 
and  had  authority  to  draw  and  accept  bills  in  the  partner- 
ship name,  but  for  partnership  purposes  only.  He  owed 
one  Brooks  a  sum  of  money  on  his  separate  account, 
and  in  payment  of  part  thereof,  drew  three  checks  on 
die  partnership  bankers,  which  were  ent^ed  in  the 
partnership  pass  book;  he  also  drew  some  bills  of 
exchange  for  the  remainder,  with  a  blank  for  the 
drawer's  name,  which  was  afterwards  filled  up  with  die 
name  of  his  {Hod9on*s)  brother,  and  then  accepted  by 
Hodson  on  behalf  of  the  firm,  and  handed  over  to 
Brooks,  who  proved  thereunder  against  the  joint  estate 
of  Wardley  and  Hodson,  Some  of  the  bills  (or  part  of 
the  amount  thereof)  were  paid  by  checks  upon  the 
partnership  bankers,  of  which  entries  were  made  in  the 
partnership  bankers  pass  book. 


Mr.  Swanston  and  Mr.  Mylne  for  the  petition :  —  The 
respondents  insist  that  the  checks  were  entered  in  the 
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partnenhip  books,  and  that  fVardle!^  had  access  thereto^  18S6. 

and  must  be  held  bound  by  the  subsequent  acquies-  ' 

cence.     But  there  is  no   evidence  that   Wiardky  ever  Tnt^pEr 

saw  the  pass  book.     It  is  a  general  rule,  that  if  one  ^"  ^^^  matter 

partner  gives  for  his  separate  debt,  a  bill  accepted  by  Waudlev 

the  firm,  without  then-  authority,  they  are  not  bound.  ''"'^  another. 
£x  parte  Gxndding.  {a) 

The  Chvbs  Judge: — ^The  mere  fact  that  this  is  a 
partnership  security  taken  for  a  separate  debt,  throws 
the  burden  on  the  respondents,  as  many  cases 
decide. 

Mr.  Temple  and  Mr.  K»  Parker  for  the  respondent: — 
If  a  separate  creditor  collude  with  a  partner,  and  take 
the  security  of  the  joint  estate^  it  is  fraudulent  and 
void ;  but  it  is  good  if  there  be  no  collusion.     Stoan  v. 
Steek  (&),  Ridley  v.  Taylor,  (c)     Brooks  knew  that  Hod-^ 
eon  had  the  management  of  the  partnership  funds,  and 
had  a  right  to  use  the  partnership  name.  The  assignees 
admit  that  the  checks  were  entered  in  the  bankei^s  pass 
books  of  the  partnership,  so  that  Wardley  had  notice  of 
the  payments  to  Brooks  by  the  checks,  and  it  is  not 
alleged  he  dissented,  and  therefore  Brooks  might  iairly 
suppose  that  Wardley  assented  to  Hodson  putting  the 
partnership  name  to  the  acceptance  of  the  bills.     Sup- 
pose Brooks  had  indorsed  the  bill,  the  indorsee  clearly 
might  prove  against  the  joint  estate ;  if  so.  Brooks  him- 
self may  prove.     Besides  which,  it  is  in  evidence,  that 
before  the  bills  became  due,  Wardley  sent  to  Brooks^ 
begging  further  time  for  their  payment. 

(a)  Ex  parte  G-oulding^  2  GL  <^  .7. 118. 
{b)  Swan  v.  Steele^  7  East^  210. 
(c)  Ridley  v.  Taylor,  13  East,  175. 

3  A  4 
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1836.  Sir  George  Rose :  —  Tlie  indorsee  might  prove,  but  a 

'        restraint  would  be  put  on  the  dividends  till  he  bad 

Kg  parte  i  .  w>       . 

Ihorpe.       sought  out  his  remedy  agamst  Brooks. 
In  the  matter 
of 

Wasdlsy  Mr.  Suxmston^  in  reply,  was  stopped  by  the  Court. 

and  BDother. 

The  Chief  Judge  : — 

The  question  is,  whether  this  debt  is  to  be  proved 
against  the  joint  or  separate  estate.  The  ground  of 
proof  against  the  joint  estate  is,  that  Brooks  holds  bills 
drawn  on,  and  accepted  by,  Wardky  and  Hodsonj  and 
indorsed  to  Brooks,  It  is  clear,  primd  facie,  that  if  bills 
are  accepted  by  a  partner  in  tlie  name  of  the  firm,  the 
holder  has  a  claim  against  the  joint  estate;  but  in 
bankruptcy  it  is  necessary  to  regard  the  consideration 
and  other  circumstances.  A  partner  may  bind  the  firm 
by  bills  given  for  partnership  purposes ;  and  so  he  may 
by  bills  given  for  other  than  partnership  purposes,  if 
such  bills  get  into  the  hands  of  third  persons  without 
notice;  in  such  cases  one  innocent  party  must  suffer, 
and  the  law  throws  the  loss  on  the  partnership.  It  is 
alleged  that  Brooks  took  this  bill  as  security  for  his 
separate  debt,  knowing  that  it  was  drawn  in  blank  for 
the  purpose  of  HodsarCs  separate  debt. 

The  case  of  Swan  v.  Steele  (a)  was  cited  as  being  in 
lUvour  of  the  respondents ;  but  in  that  case  there  was 
nothing  to  induce  the  indorsee  to  suspect  there  was 
any  thing  irregular.  On  referring  to  that  most  accurate 
writer,  Bayley,  I  find  the  law  thus  laid  down : — "  If 
one  partner  accept,  in  the  partnership  name,  a  bill 
drawn  on  the  firm,  by  his  own  separate  creditor  for  his 
separate  debt;  or  if  for  such  separate  debt  lie  give  a 
promissory  note  in  the  name  of  the  firm,  it  lies  upon 


{a)  Swan  v.  Steele,  7  £*«/,  210. 


and  another. 
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the  creditor  to  show,  that  his  debtor  had  authority  so  to        1836. 
give  him  the  joint  security  of  the  firm ;  priwA  facie  the 
transaction  is  fraudulent,  on  the  part  both  of  debtor       THoarB. 
and  creditor.**  (a)  '"  the^  matter 

In  the  case  of  FraaMand  v.  M^Chuty  (&),  before  the  Wabdlby 
privy  council,  this  general  position  is  acceded  to.  Is 
Brooks  then  entitled  to  prove  against  the  firm  ?  At  first 
Hodson  gave  promissory  notes  to  Brooks,  and  afterwards, 
on  pressure,  Hodson  paid  in  sums  of  250^1,  and  by 
checks  drawn  in  the  partnership  name,  and  entered 
as  paid  by  the  partnership  in  the  pass  books.  -  I  under- 
stand the  respondents  to  say,  that  as  JVardley  had  access 
to  the  partnership  books  he  must  be  presumed  to  have 
known  of  such  payments  for  'the  separate  debt  of 
Hodson,  or  that  Brooks  had  a  right  to  assume  that 
Hodson  had  the  authority  of  Wardley  for  what  he  did. 
It  is  admitted  this  is  a  separate 'debt,  and  the  evi- 
dence proves  that  fVardley  never,  in  fact,  gave  Hodson 
any  such  authority.  But  did  Brooks  take  the  bill  bond 
fide  with  a  belief  that  Hodson  had  authority  to  bind  the 
firm  ?  Did  the  conduct  of  Wardley  warrant  this  conclu- 
sion? If  so,  I  think  the  firm  would  be  liable;  but  tliat 
is  not  established,  either  by  the  affidavit  of  the  bankrupt 
or  otherwise,  and  the  nature  of  the  case  prevents  my 
raising  any  presumption  where  the  bankrupt  might 
establish  the  fact  at  once  if  it  were  so.  If  the  transac- 
tion was  bond  fide,  why  did  not  Brooks  himself  draw  on 
the  firm?  He  procured  some  one  else  to  draw;  and  for 
what  reason  but  to  conceal  the  fact  that  the  bills  were 
given  for  his  separate  debt,  and  because  WardUy  had 
not  then  assented?  Therefore  Brooks  cannot  prove 
against  the  joint  estate.     Then  Brooks  states,  that  when 


(a)  Bayley  on  Bills,  59,  5th  edit. 

(6)  Frankland  v.  M*Gutty,  1  Knapp^  Priv.  C.C.  S74. 


wo  CASES  IN  BANKRUPTCY. 

1886.       one  of  the  bills  became  du^  Wardky  affiled  to  Brooki 

J.         .       for  further  time  for  its  payment;  but  this  is  denied  by 

TaoEPs.       Wardky,    But  the  statement  of  Brooks  undenied,  only 

In  tbe^  mauer  ^j^Quutg  ^  ^jjjg^  ^^t  Wincrdky  asked  for  time  before  the 

Wabolst  bill  was  due.  Brooks  offered  two  years.  If  Wardtey  had 
closed  witli  the  ofier,  a  new  contract  would  have 
arisen,  binding  the  joint  estate^  but  the  n^;otiation  was 
broken  off,  and  the  parties  were  referred  back  to  their 
old  contract 


Sir  John  Cross :  —  I  am  of  the  same  opinkm.  The 
facts  are  not  disputed.  If  Brooks  had  bamd  Jids  wished 
for  Wardley*s  security,  to  whom  he  was  a  Btraiq[er»  he 
would  hare  sent  to  Wardley;  for  being  a  man  <^ 
business  and  a  banker,  he  very  well  knew  that  in 
bill  transactions  a  partner  only  binds  the  partnership 
according  to  the  usage  of  trade,  to  which  this  was 
contrary.  If  Brooks  intended  fairly,  why  did  he  not 
draw  himself?  As  to  the  adoption  of  the  bills^  fFordZey, 
the  monied  partner,  insisted  on  a  dissolution,  when 
he  discovered  these  bills,  and  then  desired  Hodson  to 
go  to  Brooks  for  time. 

Sir  George  Rose :  — This  is  a  mere  question  of  &ct 
in  a  case  in  which  the  law  is  well  settled.  On  the  &ce 
of  the  evidence,  the  respondent  could  not  recover  at  law. 
The  case  comes  to  this,  whether  Brooks  took  the  bill 
with  a  reasonable  belief  that  it  was  fairly  available 
against  the  firm.  The  evidence  proves  that  he  could 
not  have  believed  that  fVardley  intended  to  assent. 
As  to  Wardley  having  the  means  of  knowledge  in  his 
power,  by  examining  the  partnership  books,  that  would 
be  conclusive  in  a  question  between  the  partners  them-^ 
selves.  The  whole  question  turns  on  whether  there 
was  any  authority  given  by  JVardley  to  Hodson  to  bind 
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the  firm  for  Hodstnis  separate  debt;  and  there  certainly        1886. 

was  not.     If  the  bills  w^r^  in  any  other  person's  hands        - 

the  proof  would  be  allowed  against  the  joint  estate.  Thobpb. 

In  the  matter 
Debt  expunged.    Assignees  costs  out  of  the  estate.         _  ^^ 

and  another. 


■>'  * 


^f^^m 


Bx  parte  MOUN£UX.~In  the  matter  of  DENNIS. 

Upon  the  audit  of  the  assignees  accounts  the  com- 
missioners had  disallowed  a  sum  of  Bh^  being  the 
expenses  of  two  meetings  of  the  creditors  called  by 
the  assignees  to  resolve  whether  or  not  they  should 
defend  an  action  commenced  against  them  to  recover 
certain  property  which  they  had  seized  as  belonging  to 
the  bankrupt.  The  commissioners  also  disallowed  a  sum 
of  2h  charged  for  the  tavern  expenses  of  bidders  at  an 
auction  of  part  of  the  bankrupt's  property. 

This  was  a  petition  by  the  assignees,  praying  to  be 
allowed  those  sums. 

Mr.  Girdlestane  for  the  petition. 

Mr.  SwcmstQUy  cantrd. 

Per  Curiam  :  —  The  prayer  of  this  petition  cannot  be 

granted.     As  to  the  62.,  it  was  for  meetings  of  creditors 

to  determine  that  which  the  assignees  themselves  ought 

to  have  determined ;  and  tliere  is  not  any  evidence  to 

show  that  the  commissioners  were  wrong  in  thinking  the 

costs  improperly  incurred.     Concerning  the  2/.  there 

cannot  be  a  shadow  of  doubt  that  it  is  an  improper 

charge. 

Petition  dismissed* 


C.  of  11. 

Jtdjf  12, 

1836. 

Charges  for 
meetings  of  ere- 
ditorsy  to  deter- 
mine whether 
or  not  the  as- 
signees should 
defend  an  ac- 
tion eommenced 
against  them» 
and  charges  for 
tavern  expenses 
of  bidders  at  a 
sale  of  the  bank* 
rupt's  property, 
caiinot  be  al- 
lowed in  the 
assignees 
accounts. 
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CofR. 

April  31, 

1837. 

It  seems  a  cre- 
ditor eannot 
petitioD  tore- 
verse  the  ftdUu- 
dication  under 
1  &  8  W.  4. 
e.  56.  6.  17. 
If  a  trader  goes 
abroad,  leaving 
a  general  power 
of  attorney  with 
his  derk  to 
transact  all  his 
business  for 
hini»  but  pro« 
vidcs  no  means 
of  paying  bills 
of  exchange 
which  fidl  due 
in  hisabsence» 
he  commits  an 
aet  of  bank- 
ruptcy. 


Ex  parte  KILNER.  —  In  the  matter  of  BRYANT- 

1  HIS   was  a  petition  by  a  creditor  to  reverse  the 
adjudication  (a)  for  want  of  an  act  of  bankruptcy . 

The  bankrupt  went  to  New  South  Wales,  Jeaving  a 
general  power  of  attorney  with  his  clerk  to  act  for  him, 
but  did  not  inform  his  servants  nor  his  creditors  of  his 
intent  to  go  abroad.  During  his  absence  some  bills  of 
exchange^  on  which  he  was  liable,  became  due,  and 
were  not  paid,  no  provision  having  been  made  by  him 
for  their  payment  A  fiat  then  was  issued  against  him. 
The  act  of  bankruptcy  was  being  out  of  the  realm  and 
remaining  abroad,  with  intent  to  defeat  and  delay  his 
creditors,  {b) 

Mr.  Jhiss  and  Mr.  fVUcock  for  the  petition :  — The 
alleged  bankrupt  went  to  Sydney  on  business ;  he  has  a 
house  of  business  there ;  and  he  left  a  power  of  attorney 
with  his  clerk  to  act  for  him  during  his  absence.  It  is 
clear,  therefore,  that  he  had  no  intent  to  defeat  or  delay 
his  creditors. 


Mr.  BetheU  and  Mr.  O.  Anderdan,  for  the  assignees, 
were  stopped  by  the  Court. 

The  Chief  Judge  :  —  As  no  provision  was  made  for 
payment  of  the  bills  of  exchange^  it  follows  that  the 
inevitable  consequence  of  the  bankrupt's  going  abroad 


(a)  If  any    trader    adjudged  Sir  John  Cron  observed,  that 

bankrupt  shall  be  minded  to  dis-  this  section  did  not  enable  a  cre- 

pute  such  adjudication,  and  shall  ditor  to  petition  to  reverse  the 

present   a  petition  praying  the  adjudication, 

reversal  thereof  to  the  Court  of  (b)  €  Geo.  4.  c.  16.  s.5. 
Review,  &c.  1&2W.4.  c.5«.  8.17. 
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is,  that  his  creditors  are  delayed,  and,  as  every  man  is 
held  to  contemplate  the  inevitable  consequences  of  his 
own  acts,  this  bankrupt  must  be  considered  as  remaining 
abroad  with  intent  to  delay  his  creditors. 

Sir  John  Cross :  —  I  concur.  No  order  could  have 
been  made  upon  this  petition,  as  the  act  of  parliament 
does  not  authorize  a  creditor  to  petition  to  reverse  the 
adjudication. 

Sir  George  Rose  concurred. 

Petition  dismissed  with  costs. 


1887. 

JSx  parte 

KiLNER. 

Id  the  matter 

of 

Bbyant. 


In  the  matter  of  SCOTT. 

A  FIAT  was  directed  to  the  Worcester  list  of  com- 
missioners, upon  an  affidavit  made  by  the  London 
agent  of  the  petitioning  creditor's  solicitor,  deposing, 
falsely,  that  the  major  part  of  the  Kidderminster  list 
(to  whom  the  fiat  regularly  ought  to  have  gone)  were 
creditors  of  the  bankrupt,  and  that  the  great  body  of 
the  creditors  resided  at  Worcester,  or  in  the  neighbour- 
hood. The  commissioners  of  the  Kidderminster  list 
thereupon  presented  a  memorial  to  the  Lord  Chan- 
cellor, stating  these  facts,  and  complaining.  The  Lord 
Chancellor  thereupon  desired  to  be  attended  by  the 
parties. 

The  matter  now  came  on  in  Court,  and  an  affidavit 
was  filed,  stating  that  only  two  out  of  seven  of  the 
Kidderminster  Commissioners  were  creditors  of  the 
bankrupt,  and  that  the  majority  of  the  creditors  resided 
at  Kidderminster. 


Lord 
Chancel- 
lor. 
Jtofie  17, 
1837. 

Order  made  by 
the  Chancellor 
to  annul  a  fiat 
because  directed 
to  other  than 
the  proper  com- 
missioner on  an 
untrue  affidant, 
without  peti- 
tion, and  on  a 
statement  sent 
by  the  com- 
missioners. 
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1887.  jf f.  Wigram  and  Mr.  Parker^  for  the  country  solici- 

I    the  matter   ^^  Stated,  that  their  instructions  to  the  town  agent 


of 
Scott. 


The  Queen*s 
warrant  as  to 
aittings  of  a 
single  judge. 


were,  not  that  the  majority,  but  that  some  of  the  commis- 
sioners were  creditors. 

Mr.  J.  Eusselly  for  the  London  agent,  admitted  that 
the  statement  in  the  affidavit  was  not  accurate;  bat 
that  no  improper  motive  existed,  and  that  no  injury 
had  been  done. 

Mr.  Bethetty  for  the  Kidderminsteir  cottixlussioners^  was 
stopped  by  the  Court. 

The  Lord  Chancellob:  —  The  complaint  is,  that 
the  destination  of  the  fiat  was  improperly  changed,  by 
means  of  a  iaise  statement;  and  the  complaint  is  well 
founded.  Formerly  solicitors  chose  their  own  commis- 
sioners in  the  country;  this  was  modified  in  some  degree 
by  Lord  Eldon's  general  order  of  July  25,  1817, 
and  now  by  the  1  &  2  W.  4.  c.  56.  s.  14.  the  Chancellor 
selects  them.  I  shall  direct  a  new  fiat  to  issue  to  the 
Kidderminster  ]isU  I  shall  not  make  any  order  as  to 
costs,  because  I  cannot  recognize  the  commissioners  as 
complainants  or  appearing  by  counsel  in  this  matter. 


The  Queen's  Warrant. 

July  18^  18»7. 

This  day  the  Qoeeti's  warrant  was  read^  aothoriamg 
any  one  or  more  of  the  judges  of  the  Court  of  Bank- 
ruptcy to  exercise  the  same  po^ei^  td  by  the  aet  for 
estaUishingf  the  said  Court  ai^  ^vto  tb  any  diree  of 
the  judges  thereof. 
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In  the  matter  of  FOUKES.  C.  of  R. 

1%/r  Nov,  6, 

Mr.  JS^CO^".— This  is  a  petition  to  annul  the  fiat,         1837. 

with  consent  of  the  creditors.     No  creditors  attended  Afiatxnaybe 

.  «         .  .  annulled,  with 

the  meeting  for  the  choice  of  assignees,  which  was  ad-  consent  of  ci«- 
joumed,  and  not  having  been  since  held  the  order  to  mewSigfOT 
annul  was  refused  at  the  oiSce.  ^^^^  ^^^ 

signers  is  adTer- 
tised,  but  ad- 

JPer  Curiam : — The  meeting  having  been  advertised^  iio"creditor8  "** 
and  the  bankrupt  having  surrendered,  the  order  may  *****»<*«*• 
pass. 

Fiat  annulled. 


In  the  matter  of  CREED.  G  of  R, 

Tt/r  ^^^^' 

Mr.  biggs  moved  that  the  direction  of  the  fiat        1837. 

miirht  be  altered,  or  that  it  might  be  annulled,  and  a  ?®  T?*?*^ 

^  .  1  T  t  .     .  should  issue  to 

new  fiat  issued,  because  the  commissioners  had  refused  bring  the  bank- 
to  sign  a  warrant  to  seize  the  bankrupt,  and  bring  him  ^mmisdoner^ 
before  them  to  be  examined.  J^«"  ^^}^ 

been  specuuly 
summoned,  or 

The  Chief  Judge:  —  No  special  summons  has  been  «nie«t^«forty- 

''  second  day  has 

served  upon  the  bankrupt;  only  the  usual  summons  passed  without 
after  adjudication ;  the  bankrupt  therefore  might  natu-  i^^derodf  "^^ 
rally  conclude  that  he  had  given  him  till  the  forty- 
second  day  to  appear  and  surrender,  and  that  time  has 
not  yet  expired.  I  am  therefore  of  opinion  that  the 
commissioners  are  correct  in  refusing  the  warrant,  and 
that  what  is  asked  should  not  be  ordered. 

No  order,  (a) 

(a)  Quare,   If  the   bankrupt   were    absconding   and  quitting 
England  ? 
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Appendix  to  Rex  v«  Faulkner,  (a) 
The  following  is  a  copy  of  the  Commissioner's  judgment : 

Mr.  Faulkner^  — A  letter  has  been  placed  in  your  hands, 
purporting  to  be  addressed  by  you  to  me;  and  you  have 
acknowledged  that  letter  to  have  been  signed  by  yourself, 
and  to  have  been  written  and  sent  to  me  with  your  sanction. 

It  is  my  duty,  a  duty  which  I  owe  to  the  Court  of  Bank-> 
ruptcy  and  to  myself  as  a  commissioner  of  that  court,  to 
declare  that  your  sending  that  letter  to  me  was  a  contempt 
of  thb  court. 

The  circumstances  under  which  that  letter  was  sent  to  me 
are  these :  —  A  fiat  of  bankruptcy  issued  in  August  last, 
against  a  Mr.  Kensinptath  on  the  petition  of  Mr.  Jones  his 
father-in-law.  The  fiat  was  taken  out  by  yourself  and  your 
partners  Mesan,  Adlinffton  and  Greg^aty;  Mr.  Whiimore  was 
appointed  official  assignee,  and  Mr.  Lunn  was  chosen  the 
creditors  assignee.  Mr.  Lunn  continued  yourself  and  your 
partners  in  the  office  of  solicitors  to  the  fiat.  Mr.  Jones,  by 
letter  of  the  3d  October,  addressed  to  Mr.  Whiimore,  after 
specifying  certain  property  constituting  either  the  whole  or 
nearly  the  whole  of  the  bankrupt's  estate,  expressed  himself  as 
follows :  —  '^  I  hereby  offer  500/1  down  for  the  above,  when  the 
necessary  assignment  b  duly  made  over  to  me."  Mr.  Lunut 
having  determined  to  accept  this  offer,  signed  the  following 
acceptance : — '^  I  consent  to  accept  the  above,  subject  to  the 
approbation  of  the  official  assignee.  William  Lunn,  assignee." 
Mr.  Wliitmare^  on  the  23d  October,  sent  a  copy  of  the  above 
to  your  firm,  together  with  a  letter,  in  these  words :  — 

(a)  Thk  appendix  to  Rtx  ▼.  FauBmtTy  2  MtmU  ^  Ayri,,  was  omitted 
by  an  aoeident  at  thQ  and  of  that  Tolunie. 

Vol.  hi.  3  b 
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"  Gentlemen,  «  No.  2,  Basingliall  Street,  Oct.  23,  1834. 

*'  I  beg  to  hand  you  a  copy  of  a  letter  received  from 
Mr.  Colin  JoneSy  Mr.  William  Lunny  the  creditors  assignee, 
having  consented  to  accept  Mr.  Joneses  offer.  I  have  to 
request  you  wUl  let  the  necessary  assignment  be  prepared. 
I  am,  gentlemen,  your  obedient  servant,  William  Whit- 
more.  To  Messrs.  ^(^tit^rftm,  Gregoryy  zxiA  Faulkner^  Bed- 
ford Row." 

It  does  not  appear  at  what  time  your  connection  with  your 
former  client  Mr.  Jones  was  resumed,  after  you  had  accepted 
from  the  assignee  the  office  of  solicitor  to  the  fiat;  but  it 
appears,  by  a  letter  addressed  by  you  to  Mr.  Whiimore^  dated 
the  29th  October,  that  at  that  time  the  connection  existed 
for  in  that  letter  you  call  Mr.  Jones  ^  country  solicitor  ^^  your 
client."  By  your  letter  of  the  29th  October  you  wrote  thus : 
—  <<  Mr.  Joneses  attorney  informs  us  the  cost  of  conveyance 
is  to  be  paid  by  the  estate ;  is  that  so  ?"  and  in  another 
letter  to  Mr.  Whitmoret  of  the  14>th  November,  you  wrote 
thus :  —  <^  Oblige  us  by  an  answer  whether  you  undentand 
Mr.  Jones's  offer  for  5002.  as  including  the  expenses  of  trans- 
fer ;  he  so  intends  it,  as  we  before  wrote  to  you." 

It  is  scarcely  possible  that  you  could  have  been  ignorant 
as  a  lawyer  that  Mr.  Jones  %  real  intentions  were  immaterial. 
Indeed,  no  personal  or  verbal  communication  whatever  had 
taken  place  between  him  or  his  country  agent  and  Mr.Ztmjs, 
or  Mr.  Whxtauire^  and  therefore  there  was  nothing  to  go  by 
but  the  written  contract ;  and  it  was  plainly  your  duty  to  the 
estate  so  to  advise  the  creditors  assignee  and  the  official 
assignee.  In  answer  to  your  last  letter  Mr.  Whitmore  wrote 
thus:  — 

<<  Gentlemen,  «  No.  %  Basinghall  Street,  Nov.  80,  1834. 

^  In  answer  to  your  letter,  Mr«  Colxn  Joneses  offer  was  as 
follows :  —  "I  hereby  offer  500^  down  for  the  above,  when 
the  necessary  assignment  is  duly  made  over  to  me."  Froai 
this  I  should  conclude  he  did  not  mean  to  pay  for  the  assign- 
ment, and  I  so  understood  it;  but  I  was  not  prepared  for 
any  heavy  necessary  expenses  attending  the  same,  which, 
under  the  circumstances,  I  thought  he  might  have  waived. 
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I  am,  gentlemen,  your  obedient  servant,  William  Wiiit- 
MORS.    Messrs.  AdUngtony  Gregory y  and  FauXk/kerr 

Upon  receiving  this  letter  it  was  plainly  your  duty  to  the 
estate  to  advise  Mr.  Whxtmore  to  this  effect:  — "  The  lan- 
guage you  quote  does  not  bear  you  out ;  the  rule  is,  that  the 
purchaser  pays  the  expense  of  the  conveyance,  and  nothing 
short  of  express  words  can  vary  that  rule ;  the  words  here 
are  not  express  enough  for  that  purpose.*'  Unfortunately 
you  had  at  this  time  placed  yourself  in  a  situation  which 
exposed  you  unavoidably  to  a  bias.  You  had  consented  to 
act  for  your  original  client,  who  had  an  interest  adverse  io 
that  of  the  estate ;  and  under  the  influence  of  that  bias,  as  it 
would  seem,  you  omitted  to  offer  suitable  advice ;  and  here 
I  will  observe,  that  no  solicitor  who  chooses  to  place  himself 
in  the  situation  of  solicitor  for  two  parties  having  adverse 
interests  has  a  right  to  complain  if  comments  are  made  upon 
his  conduct  when  it  appears  that  the  interest  of  either  of 
the  parties  has  not  been  duly  protected.  Having  received 
Mr.  WkitmoT€%  letter,  you  proceeded  to  prepare  the  neces- 
sary conveyance  as  attorney  or  agent  for  Mr.  JoneSy  and  ulti- 
mately brought  in  a  charge  of  46/.  odd  against  the  estate  for 
the  costs  of  that  conveyance.  When  the  existence  of  this 
charge  first  came  to  my  knowledge  I  expressed  my  surprise, 
and  desired  that  the  official  assignee  would  request  your 
attendance  before  me :  you  declined  to  attend  me  without 
being  informed  as  to  the  object ;  but  being  then  regularly 
summoned  you  attended.  I  then  inquired  how  it  hap- 
pened that  this  unusual  charge  should  be  made  against 
the  estate;  and,  after  having  heard  you,  I  declared  it 
to  be  my  clear  opinion  that  the  estate  was  not  liable. 
You  did  not  acquiesce  in  this  opinion,  but  undertook  to 
consult  Mr.  Jones. 

On  the  6th  instant  you  addressed  to  me  the  following 
letter:— 

<<  Re  Kensington. 

<<  Sir,  Bedford  Row,  6tli  Jan.  1835. 

"  Mr.  Jones  is  surprised  at  the  proposition  made  at  your 
suggestion,  and  the  more  so  that  any  objection  should  be 

dB  2 
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made  to  carry  into  efFect  an  arrangement  bond  fide  made 
with  the  official  assignee,  about  which  there  could  be  no  difB- 
eulty  or  misapprehension  in  his  own  mind,  whatever  con- 
structions might  be  put  on  his  proposition;  for  my  own  part, 
having  looked  more  fully  into  the  transaction,  I  do  not 
hesitate  to  say,  that,  on  a  reconsideration  of  the  whole 
question,  I  am  satisfied  I  have  pursued  that  which  in  the  dis* 
charge  of  my  duty  I  could  safely  or  honourably  have  pur- 
sued, and  which  meets  the  approbation  of  those  gentlemen 
to  whom  I  have  thought  proper  to  name  it,  on  which  I  can 
securely  rely.  I  am,  Sir,  for  partners  and  self,  your  obedient 
servant,  G.  Faulkner.    Mr.  Commissioner  Fantl^ 

Shortly  afterwards  an  order  took  place;  you  did  not 
attend,  nor  did  any  one  from  your  office,  until  three  quarters 
of  an  hour  after  the  time  fixed  the  meeting ;  after  waiting 
some  time  I  explained  the  state  of  afiairs  to  the  assignee  and 
other  creditors  who  were  present,  and  told  them  how  much  I 
was  dissatisfied  at  finding  that  an  estate  so  small  was  in 
danger  of  sustaining  so  heavy  a  loss  as  46/.,  and  that  my  own 
opinion  was  that  the  estate  was  not  liable ;  but  that  I  thought 
it  scarcely  worth  while  to  enter  into  litigation  for  such  a 
sum,  and  that  if  the  assignee  chose  to  sanction  the  payment, 
I  should  not  object  Shortly  after,  your  clerk  entered  the 
court,  and  I  then  took  the  trouble  to  repeat  shortly  in  his 
presence  for  your  information  what  I  had  previously  said, 
and  what  you  would  have  heard  had  you  been  present  at  the 
proper  time.  It  is  impossible  for  me  to  recollect  the  exact 
expressions  used  by  me  on  that  occasion ;  but  it  appears  from 
words  quoted  by  you  in  that  letter  to  which  I  have  alluded  as 
involving  a  contempt  of  this  court,  that  they  were  not  of  a 
very  harsh  nature.  Undoubtedly  I  felt  a  strong  judicial 
indignation  at  finding  that  the  estate,  instead  of  having  had 
and  still  having  the  zealous  protection  of  a  gentleman  ac- 
quainted with  the  law,  and  free  from  all  improper  bias,  had 
had  no  other  protection  than  that  of  a  gentleman  who,  while 
acting  for  the  estate,  had  consented  to  act  for  a  party  whose 
interests  were  directly  adverse  to  those  of  the  estate,  and  at 
finding  that  in  the  conffict  of  these  contending  interests  the 
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bankrupts  estate  had  suffered,  and,  as  it  appeared  to  me, 
entirely  through  the  default  of  the  solicitor.  Indeed,  I 
could  not  but  feel  indignant  at  finding  that  while  the 
estate  was  to  pay  two  bills  of  costs  relating  to  this  matter, 
your  bill  against  the  vendor  and  your  bill  against  the 
purchaser,  it  was  not  to  have  any  legal  assistance  what-> 
ever.  I  thought,  and  still  think,  that  that  nice  sense  of 
honour  for  which  in  your  letter  to  me  of  the  6th  instant  you 
claim  credit,  ought  to  have  induced  you  to  refuse,  in  the  first 
instance,  to  act  for  the  purchaser  at  all  when  you  were 
already  retained  for  the  vendor,  or  at  all  events  to  withdraw, 
on  the  first  symptom  of  contest,  from  acting  for  one  of  the 
parties,  leaving  that  party  to  choose  some  solicitor  for  him- 
self free  from  all  improper  bias.  Finding  that  you  had  not 
so  acted,  but  that  the  estate  was  in  danger  of  either  losing 
46/.  or  being  involved  in  litigation, — attributing  these  results 
to  a  want  of  zealous  co-operation  on  your  part,  and  seeing  no 
appearance  of  a  disposition  in  you  to  advocate  the  cause  of 
the  estate  from  which  you  were  to  receive  your  remuneration, 
and  every  appearance  of  a  disposition  to  advocate  the  cause 
of  its  antagonist,  your  original  client, — I  certainly  feel  a  very 
strong  judicial  indignation,  and  adopted,  I  have  no  doubt,  the 
language  corre^onding  thereto,  and  I  do  not  think  that  in  so 
doing  I  overstep  the  bounds  of  my  duty.  On  the  following 
day  I  received  from  you  this  letter :  — 

'<  Re  Kensington. 

**  Sir,  Bedford  Row,  8th  Jan.  I8S5. 

**  I  have  received  a  message  by  my  clerk  that  you  con- 
sidered it '  highly  improper  and  unjust  that  this  estate  should 
be  saddled  with  these  charges;'  without  entering  upon  the 
question  how  far  it  was  consistent  with  the  station  you  fill 
to  send  such  a  message  by  that  gentleman,  I  beg  leave  to 
repeat  my  own  opinion,  that  it  would  be  dishonest  to  attempt 
to  cast  them  on  Mr.  JoneSy  and  that  I  am  fully  prepared  to 
meet  your  charge  whenever  and  where  you  may  think  proper. 
In  the  meantime,  it  appears  to  me  that  the  expression  of 
opinion  on  either  side  is  not  likely  to  benefit  the  estate  to 
which  you  assume  the  character  of  protector.    It  would  be^  a 
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satisfaction  to  me  if  I  could  pay  over  the  money  according 
to  the  directions  I  have  received.  I  am,  Sir,  for  partoeia 
and  self,  yoar  obedient  servant,  G.  Faulkner.  Mr.  Com- 
missioner JFVifM. 

It  is  quite  unnecessary  for  me  to  comment  on  the  tone  and 
language  of  this  letter  for  the  purpose  of  showing  its  grots 
impropriety.  You  must  yourself,  in  your  cooler  moments, 
be  sensible  how  greatly  you  have  erred.  It  is  impossible 
but  that  you  must  now  be  sensible  how  unbecoming  it  ia  in 
a  solicitor  of  this  court  to  speak  of  a  commissioner  of  the 
court  as  of  one  who  assumes  the  character  of  protector  of  the 
estate.  Had  the  letter  been  in  your  own  handwriting,  and 
signed  by  yourself  alone,  I  might  perhaps  have  looked  upon 
it  as  sufficiently  private  to  admit  of  its  being  disregarded  • 
but  it  is  observable  that  the  body  and  superscription  o£  the 
letter  are  in  the  handwriting  of  a  clerk,  from  which  it  is  pre- 
sumable that  you  intended  that  it  should  be  known  to  the 
clerks  in  your  office  with  what  contumely  you  had  thought 
proper  to  treat  one  of  the  commissioners  of  his  Majesty's 
court  of  bankruptcy.  It  is  also  observable  that  you  ugn 
**  for  self  and  partners,"  so  that  it  would  seem  that  you  had 
also  consulted  those  gentlemen :  and,  under  such  circum- 
stances, I  have  thought,  after  much  consideration,  that  it  witt 
impossible  for  me,  consistently  with  my  duty  to  the  public,  to 
avoid  taking  a  public  notice  of  it ;  and  I  have  therefore  now 
to  declare  publicly,  that  the  writing  and  sending  of  that  let« 
ter  was  a  contempt  of  this  court,  and  as  such  punishable  at 
my  discretion  with  fine  or  imprisonment,  or  both.  Finding 
myself  armed  with  a  power  so  extensive,  and  feeling  that 
such  power  could  never  have  been  given  by  the  law  to  a  com* 
missioner  except  in  the  full  confidence  that  he  would  never 
exercise  it  otherwise  than  discreetly,  I  have  thought  it  my 
duty  not  to  act  either  hastily  or  without  careful  deliberation. 
I  have  therefore  allowed  several  days  to  elapse  without 
taking  any  step,  and  have  thus  given  ample  time  for  any  per* 
sonal  feeling  (if  any  such  had  ever  existed,  which  however  I 
entirely  disclaim,)  to  subside,  and  I  have  thus  also  enabled 
myself  to .  consult  with  those  with  whom  it  would  be  fit  to 
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communicate  on  such  an  occasion ;  and  I  am  now  prepared  to 
pronounce  my  decision,  which  is  this,  that  you  pay  a  fine 
of  lOL  to  his  Majesty  for  the  contempt  of  which  you  have 
been  guilty. 

In  pronouncing  this  decision,  although  the  act  is  mine  and 
the  responsibility  mine,  yet  I  have  the  satisfaction  of  knowing 
that  I  have  the  full  and  entire  concurrence  of  my  brother 
commissioner. 

R.  G.  C.  Fane,  23d  Jan.  1835. 

Copy  of  the  Summons* 

By  virtue  of  a  fiat  in  bankruptcy  issued  against  John 
Larkin  Kensington^  late  of  Mincing  Lane  in  the  city  of 
London,  merchant,  broker,  dealer,  and  chapman,  directed  to 
his  Majesty's  court  of  bankruptcy,  these  are  to  will  and  require 
you  and  every  of  you  to  whom  this  warrant  is  directed  per- 
sonally to  be  and  appear  before  me  on  Friday  the  23d  day  of 
January  instant,  at  one  o'clock  in  the  afternoon  precisely,  at 
the  Court  of  Bankruptcy,  Basinghall  street,  London,  then  and 
there  to  be  examined  by  me  by  virtue  of  the  said  fiat  and  the 
statute  in  such  case  made  and  provided :  And  hereof  you  are 
not  to  fail  at  your  peril.  Given  under  my  hand  this  19th 
day  of  January  1835. 

R.  G.  C.  Fane. 

To  George  Faulkner  esq. 


dB  4 


YUl 


APPENDIX. 


Appendix  to  ex  parte  Christie^  ante^  page  103- 


The  Schedule  as  it  finally  stood  and  was  allowed.(a} 


Taxed  off 

by 
Mr.  Gregg 


£  i,    d. 


0  13     4 


0     6     8 


0     6     8 


Affidoviti. 
Close  copy  of  affidavit  .  •  •  • 

Attending  and  advising  the  assignee  thereon,  but  considered 
it  unnecessary  to  reply         -  -  .  -  - 

Drawing  and  engrossing  affidavits  of  Mr.  W.  8c  Mr.  T.  of  their 
not  having  interfered  in  the  accounts,  and  oaths,  and  attend- 
ing to  swear  (&)   -  -  -  -  -  . 

Advertisements. 
Making  three  copies  of  advertisement  of  bankruptcy  for  in- 
sertion in  the  Manchester  papers  (c)  ... 
Paid  for  the  insertion  in  the  Guardian  (c)  ... 
Attending  printers  (c)  ... 
Drawing  advertisement  of  time  and  place  of  paying  dividends 
Two  fair  copies  thereof  for  papers  (r)       ... 

Attendances. 

Attending  on  Messrs.  H.  and  Co.  (agents)  to  get  them  to  ac- 
cept service  to  save  journey,  which  they  agreed  to  do 

Attending  Messrs.  S.  and  D.  with  affidavit  and  bill  returned 
to  them  at  their  request  before  they  were  exhibited  under 
the  commission  as  they  wished  to  prove  on  the  other  estates; 
and  taking  receipts  •.•... 


O     7     O 


0     6     8 


0  13     4 


0 
O 
0 
0 
O 


7 
9 
6 
5 
5 


6 

6 
8 
O 
O 


0     6     8 


0     6     8 


(a)  This  schedule  consbted  of  a  large  number  of  unoonneeted  items;  only  thoee  faav* 
been  selected  for  this  report  which  may  be  useful  in  practice ;  and  to  render  them  more 
of  reference,  they  have  been  alphabetically  arranged. 

(6)  See  anUf  page  101. 

(c)  These  charges  are  not  to  be  allowed  for  the  future^  ante,  page  100> 
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IX 


Taxed  off 

by 

Mr.  Gregg 
£   9.    d. 


0     6     8 


0     6     8 


0     3     4 


O  10     6 


Charged. 


0     6     8 
0     5     4 


O  16     8 
0     5     0 


Agent's  attending  with  copy  order  on  Mr.  jr.  thereon,  but  he 
and  his  clerk  were  not  within  (a)       -        -        -        -        • 

Many  attendances  at  Mr.  ilf.'s  warehouse  to  get  release  ex- 
ecuted, but  did  not  succeed,  he  being  at  Leipsic ;  and  after- 
wards to  learn  when  he  would  return  (a)     • 

Attending  twice  to  serve  Mr.  C  with  summons,  but  he  was 
out  of  town  (a)        -----  - 

Attending  with  Mr.  M,  to  endeavour  to  make  a  demand  upon 
Mr  A.y  but  Mr.  A.  could  not  be  met  with  (a)      - 

Attending  at  Windsor  Bridge  to  meet  Mr.  M,  by  appointment 
to  make  the  demand  upon  Mr.  A.,  but  he  sent  word  to  us 
then  that  he  could  not  attend  (a)     - 

Attending  with  you  at  Mr.  AJs  counting-house  to  make  in- 
quiries into  an  alleged  allowance  by  him  to,  &c.,  of  which  he 
offered  to  make  an  affidavit  «  .  -  -  • 

Agent's  attending  the  messenger  on  his  inquiring  whether  he 
was  to  keep  possession,  and  advising  him  thereon 

Agent's  attending  at  Sir  J,  Scarleif%  to  inquire  whether  his 
general  retainer  would  secure  him  in  all  actions  under  the 
commission  ------- 

Clerks. 

Clerk's  attendance  at  meeting  of  commissioners  (<i) 

Examinaiians. 

Attending  and  advising ;  When  you  instructed  us  to  bring  down 
Mr.  C.  to  be  examined  before  the  commissioners 

Two  fresh  copies  of  summons  to  serve  on  Mr.  C.  {b)    - 

Examining  papers  and  drawing  list  of  documents  for  Mr.  G> 
to  bring,  a  meeting  to  examine  Mr.  A.  having  been  appointed 

Making  copy  of  Mr.  A*s  examination  for  the  use  of  the  as- 
signees, and  to  use  afterwards  for  opposing  Messrs.  C  and  Co* 
Proof  five  sheets      ------ 

Service  of  summons  on  Mr.  P.(b) 


£    #. 

d. 

0     6 

9 

0  13 

4 

0     6 

8 

0     6 

8 

0     6     8 


0     6     8 
0     6     8 


0     5     4 


0  10     6 


0     6     8 
0     5     4 

0     5     0 


15     0 
0     5     0 


(a)  See  antCf  page  103.  (6)  This  was  the  messenger's  duty. 
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Taxed  off 
Mr.  Gregg 

0     2     6 


O  16     0 


0     6     8 


0     9     0 


O  10 
O     5 


O  10 
O     5 


O 
O 


0     6     8 


O 
O 


Service  of  summons  for  the  appearance  of  the  bankrupt  before 
the  commifiiionen  again       .-..-. 

Attending  to  serve  Mr.  C  in  London,  but  he  could  not  be 
found  (o)     ------- 

Summoning  commissioners  to  attend  meeting  for  examination 
ofwitnesses  in  pursuance  of  your  instractions      •        -        - 

Six  fiur  copies  of  commissioners  summons  d%icet  tecum  - 

Attending  commissioners  severally  to  get  same  signed,  and  for 
appointment         -  -  •  -  - 

Drawing  very  long  notice  to  C  and  Co.  to  produce  certain 
documents  -*----- 

Drawing,  before  the  last  examination,  P.'s  examination  as  to 
his  private  estate,  to  be  in  readiness  and  save  time  on  pointi 
on  which  the  assignees  were  satisfied  and  willing  to  pass,  and 
vrithout  which  being  previously  prepared  the  business  could 
not  be  gone  through  without  an  adjournment,  one  sheet 
and  a  half    ------- 

Fair  copy    --*------• 

tnstrticiioni. 

Attending  you,  taking  instructions  for  an  agreement  by  the 
creditors  of  O.  that  you  might  pay  any  person  10  per  cent, 
on  any  money  received  through  his  instrumentality     - 
Drawing  same  ------ 

Fair  copy  for  your  perusal       -  -  .  - 

LeUers. 

Letter  to  Mr.  Jf.  for  instructions  as  to  C  and  Go's  proof     • 

Letter  to  Mr.  G^  requesting  him  to  forward  to  his  agents 

in  London  a  document  in  his  possession,  being  an  account 

of  calicoes,  &c.  delivered  by  the  bankrupt  to  Mr.  J,  to  be 

stamped  -        -- 


£    s.  d. 


0     9     6 


0     6     8 


0  10 
O  16 


0  10 
0     5 


O 
O 


0     6     8 


0     9     0 


O 
O 


0     6     8 
O  10     O 

0     5     O 


0     5     6 


0     5      6 


(a)  Anl^,  page  310. 
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XI 


Taicdoff 

by 

Mr.  Gregg 
£  #.    d. 


1   10     6 


1     O     O 
O  lO     O 


O  13     4 


0  13     4 


0     6     8 


Making  six  copies  of  agents  letter^  and  writing  to  all  the 
ttgnees  therewith  and  thereon  for  the  consideratioii  and 
sion  all  the  assignees  •  •  »  •  . 

Postage  of  letter  from  Messrs.  H,  and  M,  •        •       • 

Letter  to  them  in  reply         .  •  .  •  . 

Fair  copy  long  letter  in  reply  to  Messrs.  if.  and  Go's  letter 
and  the  propositions  therein  contained  for  Messrs.  O*  and  Co. 

Li$^  €f  Debi*  proved. 

Copy  list  of  debts  proved  on  the  separate  estate  of  G.  for 
Mr.  If. 's  use,  at  his  request 

JfttHnffs  Of  CrediiOTS* 

Drawing  resolutions  of  meeting  of  creditors  before  the  meeting 
to  be  in  readiness  for  the  creditors,  and  for  discussion  and 
consideration  at  the  meeting;  which  were  finally  adopted  - 

Making  copy  for  the  file  and  signature        .... 

Opmions  <f  CaunseL 

Many  attendances  upon  Mr.  Agar^  and  uri^ng  despatch,  and 
conferring  with  him  at  his  request      -        .        .        .        . 

Attending  the  assignees  several  times  on  Mr.  Aga^%  opinion, 
discussing  all  the  points  in  issue  ..... 

Mr.  Agar  having  attached  great  importance  to  the  proof  of  the 
usury,  attending  Mr.  B.  to  get  him  to  depose  to  the  pay* 
ment  and  allowance  of  the  numerous  charges;  but  he  re> 
fused  to  make  any  affidavit  until  he  had  consulted  Mr.  B.  - 

Copy  of  Mr.  Farhe^t  opinion,  by  order  of  the  assignees  and 
for  their  inspection  and  reference,  four  sheets     ... 

Pefi^toiw. 

Attending  to  inform  you  of  agents  letter  for  your  order,  and 
advising  thereon      --...• 

Agents  attending  and  searching  at  the  Register  Office,  when 
they  found  a  petition  set  down        .... 


iS    «.  d. 


1  10  6 
0  O  11 
0     3     6 

0     5     4 


0     5     0 


10     0 
0  10     O 


O  13     4 


0  13     4 


0     6     8 


0  13     4 


0     6     8 


0     6     8 
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£  #•  d* 


0     6     8 


0     6     8 


0     6     8 


0     6     8 


O  15     0 


0     6     8 


0     6     8 


1      6     8 


Attending  and  advising  you  thereon,  when  you  desired  us  to 
oppose  same     ---.----- 

Attending  and  advising  you  as  to  the  affidavit  of  M,  conceraiog 
the  boast  of  Mr.  A*  .  .  .  .  . 

Agents  attending,  making  inquiries,  and  watching  proceedings 
of  petitioner  and  his  agents,  when  they  heard  an  application 
was  about  to  be  made  to  advance  petition,  and  taking  in- 
structions to  oppose  same    .  .  -  -  - 

Attending  plaintifls,  and  advising  as  to  copy  of  order  sent 

Making  transcript  of  short-hand  writer's  notes,  petition  for  re- 
hearing having  been  dismissed  with  costs,  for  assignees  use   - 

Drawing  bill  of  costs  and  two  copies  for  taxation  and  delivefy 

The  secretary  of  bankrupts  having  stated  it  was  entirely  out  of 
his  power  to  get  the  order  drawn  up  in  time  for  his  Lord- 
ship's signature  this  day,  drawing  up  same    -  -  - 

Attending  assignees,  petition  having  been  called  on  and  opened 
and  again  adjourned,  and  at  the  request  of  Mr.  Sngden  peli- 
don  directed  to  go  back  to  its  original  place  on  the  paper,  ai 
the  petitioner  appeared  to  be  quite  unprepared  on  the  sub- 
ject ;  several  times  advising  on  the  present  state  of  the  case  - 

Agents  attending  at  the  office  late  in  the  evening  searching  if 
any  petition  had  been  left  in  this  matter,  when  they  found  a 
petition  had  been  presented,  but  could  not  ascertain  the 
nature  of  it 

Agents  attending  Court,  Mr.  Agar  having  advised  the  subject 
to  be  spoken  to  again,  but  it  was  not  mentioned 

Fair  copy  affidavit  of  Mr.  Gedda  for  perusal,  being  very  spe- 
cial, and  many  alterations  from  time  to  time  being  suggested 

Attending  on  Mr.  5.,  and  afterwards  upon  you,  on  Mr.  G.  re- 
fusing to  swear  to  his  affidavit,  and  conferring  on  the  best 
mode  of  succeeding  with  him,  as  his  evidence  was  important 

Attending  Messrs.  D.  and  If.,  the  solicitors  of  Mr.  D^  with 
the  draft  of  his  affidavit  for  their  perusal  and  approbation 
(without  which  he  refused  to  make  affidavit),  and  afterwards 
for  same      -.--..- 


£    9.    d. 


O     6     8 


O     6     8 


O  13 
O     6 

O     6 
O  IS 


4 
8 

8 
O 


I      O 


O  13     4 


0     6     8 


O  15     4 


1      6     8 


0     6     8 


0     6     8 
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Extracts  from  Acts  of  Parliament  relating  to 

Bankruptcy. 


ExtraeU  from  I  VicU  c.  7S.,  iniiiuledy  ''  An  Act  for  better 
enabling  Her  Majesty  to  confer  certain  Powers  and  ImmU' 
nities  on  trading  and o^er  Companies" 

Sect.  25. — '^  That  the  bankruptcy,  insolvency,  or  stopping 
payment  of  any  officer  or  member  of  such  company  or  body 
in  his  individual  capacity  shall  not  be  construed  to  be  the 
bankruptcy,  insolvency,  or  stopping  payment  of  such  com- 
pany or  body,  and  that  the  property  and  effects  of  such 
company  or  body,  and  the  persons,  property,  and  effects  of 
the  individual  members  or  other  individual  members  thereof 
(as  the  case  may  be),  shall,  notwithstanding  such  bank- 
ruptcy, insolvency,  or  stopping  payment,  be  liable  to  execu- 
tion or  diligence  in  the  same  manner  as  if  such  bankruptcy, 
insolvency,  or  stopping  payment  had  not  taken  place." 

Extracts,  relating  to  Bankruptcy  Maitersj  from  I  Sf  2  Vict, 
c.  110,  intituled  ^^  An  Act  for  abolishing  Arrest  on 
Mesne  Process  in  Civil  Actions,  except  in  certain  Cases  ; 
for  extending  the  Remedies  of  Creditors  against  the 
Property  of  Debtors  ;  and  for  amending  the  Laws  for 
the  Relief  of  Insolvent  Debtors  in  England.^ 

Sect.  8. — **  That  if  any  single  creditor  or  any  two  or 
more  creditors,  being  partners,  whose  debts  shall  amount  to 
IQOL  or  upwards,  or  any  two  creditors  whose  debts  shall 
amount  to  150^  or  upwards^  or  any  three  or  more  creditors 
whose  debts  shall  amount  to  200iL  or  upwards,  of  any  trader 
within  the  meaning  of  the  laws  now  in  force  respecting 
bankrupts,  shall  file  an  affidavit  or  affidavits  in  her  Majesty's 
Courts  of  Bankruptcy,  that  such  debt  or  debts  is  or  are 
justly  due  to  him  or  them  respectivelyi  and  that  such 
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debtor,  as  he  or  they  verilj  believe,  is  such  trader  as 
aforesaid,  and  shall  cause  him  to  be  served  personally 
with  a  copy  of  such  affidavit  or  affidavits,  and  with  a  notice 
in  writing  requiring  immediate  payment  of  such  debt  or 
debts ;  and  if  such  trader  shall  not  within  twenty-one  days 
after  personal  service  of  such  affidavit  or  affidavits  and 
notice  pay  such  debt  or  debts,  or  secure  or  compound  for 
the  same  to  the  satisfaction  of  such  creditor  or  creditors* 
or  enter  into  a  bond,  in  such  sum  and  with  such  two  suffi- 
cient sureties  as  a  commissioner  of  the  Court  of  Bankruptcy 
shall  approve  of,  to  pay  such  sum  or  sums  as  shall  be 
recovered  in  any  action  or  actions  which  shall  have  been 
brought  or  shall  thereafter  be  brought  for  the  recovery  of 
the  same,  together  with  such  costs  as  shall  be  given  in  the 
same,  or  to  render  himself  to  the  custody  of  the  gaoler  of 
the  Court  in  which  such  action  shall  have  been  or  may  be 
brought  according  to  the  practice  of  such  Court,  or  within 
such  time  and  in  such  manner  as  the  said  Court  or  any 
judge  thereof  shall  direct,  after  judgment  shall  have  been 
recovered  in  such  action,  every  such  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  on  the  twenty- 
second  day  after  service  of  such  affidavit  or  affidavits  and 
notice,  provided  a  fiat  in  bankruptcy  shall  issue  against 
such  trader  within  two  calendar  months  from  the  filing  of 
such  affidavit  or  affidavits,  but  not  otherwise." 

Sect.  18. — **  That  all  decrees  and  orders  of  Courts  of 
equity,  and  all  rules  of  Courts  of  common  law,  and  all 
orders  of  the  Lord  Chancellor  or  of  the  Court  of  Review 
in  matters  of  bankruptcy,  and  all  orders  of  the  Lord 
Chancellor  in  matters  of  lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  Courts  of  common  law,  and  the  persons  to  whom 
any  such  monies  or  costs,  charges  or  expenses,  shall  be 
payable,  shall  be  deemed  judgment  creditors  within  the 
meaning  of  this  act ;  and  all  powers  hereby  given  to  the 
judges  of  the  superior  Courts  of  common  law  with  respect 
to  matters  depending  in  the  same  Courts  shall  and  may  be 
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exercised  by  Courts  of  equity  with  respect  to  matters 
thereia  depending,  and  by  the  Lord  Chancellor  and  the 
Court  of  Review  in  matters  of  bankruptcy,  and  by  the 
Lord  Chancellor  in  matters  of  lunacy ;  and  all  remedies 
hereby  given  to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  monies  or  costs,  charges  or 
expenses,  are  by  such  orders  or  rules  respectively  directed 
to  be  paid." 

Sect.  19. — ^'  That  no  judgment  of  any  of  the  said  superior 
Courts>  nor  any  decree  or  order  in  any  Court  of  equity,  not 
any  rule  of  a  Court  of  common  law,  nor  any  order  in  bank* 
ruptcy  or  lunacy,  shall  by  virtue  of  this  act  affect  any  lands, 
tenements,  or  hereditaments  as  to  purchasers,  mortgagees, 
or  creditors,  unless  and  until  a  memorandum  or  minute 
containing  the  name  and  the  usual  or  last  known  place  of 
abode,  and  the  title,  trade,  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  the 
Court  and  the  title  of  the  cause  or  matter  in  which  such 
judgment,  decree,  order,  or  rule  shall  have  been  obtained 
or  made,  and  the  date  of  such  judgment,  decree,  order,  or 
rule»  and  the  account  of  the  debt,  damages,  costs,  or  monies 
thereby  recovered  or  ordered  to  be  paid,  shall  be  left 
with  the  senior  master  of  the  Court  of  Common  Pleas  at 
Westminster,  who  shall  forthwith  enter  the  same  par- 
ticulars in  a  book  in  alphabetical  order  by  the  name  of  the 
person  whose  estate  is  intended  to  be  affected  by  such 
judgment,  decree,  order,  or  rule  ;  and  such  officer  shall  be 
entitled  for  any  such  entry  to  the  sum  of  5s,;  and  all 
persons  shall  be  at  liberty  to  search  the  same  book  on 
payment  of  the  sum  of  1«." 

Sect.  20. — "  That  such  new  or  altered  writb  shall  bo  sued 
out  of  the  Courts  of  law,  equity,  and  bankruptcy  as  may 
by  such  Courts  respectively  be  deemed  necessary  or  expe- 
dient  for  giving  effect  to  the  provisions  herein-before  con* 
tained,  and  in  such  forms  as  the  judges  of  such  Courts 
respectively  shall  from  time  to  time  think  fit  to  order ;  and 
the  execution  of  such  writs  shall  be  enforced  in  such  and 
the  same  manner  as  the  execution  of  writs  of  execution  is 
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now  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit ;  and  that  any  existing  writ,  the  form  of 
which  shall  be  in  any  manner  altered  in  pursuance  of  this 
act,  shall  nevertheless  be  of  the  same  force  and  virtue  as  if 
no  alteration  had  been  made  therein,  except  so  far  as  the 
effect  thereof  may  be  varied  by  this  Act/' 

Sect*  S9. — '^  That  the  filing  of  the  petition  of  every  person 
in  actual  custody  who  shall  be  subject  to  the  laws  concerning 
bankrupts,  and  who  shall  apply  by  petition  to  the  said  Court 
for  his  discharge  from  custody,  according  to  this  act,  shall 
be  accounted  and  adjudged  an  act  of  bankruptcy  from  the 
time  of  filing  such  petition ;  and  that  any  fiat  in  bankruptcy 
issuing  against  such  person,  and  under  which  he  shall  be 
declared  bankrupt  before  the  time  appointed  by  the  said 
Court,  and  advertised  in  the  London  Gasette,  for  such  pri* 
soner  to  be  brought  up  to  be  dealt  with  according  to  this 
act,  or  at  any  time  within  two  calendar  months  from  the 
time  of  making  any  such  order  as  aforesaid,  whether  upon 
the  petition  of  such  prisoner  or  the  petition  of  any  such  cre- 
ditor as  aforesaid,  shall  have  the  efiect  of  divesting  the  said 
real  and  personal  estate  and  effects  of  such  person  out  of 
the  said  provisional  assignee :  Provided  always,  that  the 
filing  of  such  petition  shall  not  be  deemed  an  act  of  bank- 
ruptcy, unless  such  person  be  so  declared  bankrupt  before 
the  time  so  advertised  as  aforesaid,  or  within  such  two 
calendar  months  as  aforesaid ;  but  that  every  such  order  as 
aforesaid  shall  be  good  and  valid  notwithstanding  any  fiat 
in  bankruptcy  under  which  such  person  shall  be  declared 
bankrupt  after  the  time  so  advertised  as  aforesaid,  and  after 
the  expiration  of  such  two  calendar  months  as  aforesaid.** 

Sect.  40. — ^*  That  where  the  order  vesting  the  estate  and 
effects  of  any  such  prisoner  in  the  provisional  assignee  of 
the  said  Court,  in  pursuance  of  the  provisions  of  this  Acr» 
shall  be  or  become  void  by  reason  of  such  prisoner  being 
declared  bankrupt  within  such  period  as  above  mentioned, 
or  being  an  uncertificated  bankrupt  at  the  time  of  sach 
order,  the  said  order  shall  nevertheless,  together  with  the 
petition  of  such  prisoner,  if  any,  remain  of  record  in  the 
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said  Court;  and  the  said  Court  shall  and  may  require  sucli 
prisoner  to  file  his  schedule,  and  shall  and  may  cause  such 
prisoner  to  be  brought  up  to  be  dealt  with  according  to 
this  act,  and  all  things  to  be  done  thereupon  or  prepara- 
tory thereto^  as  in  other  cases  according  to  this  act;  and 
the  said  Court  shall  and  may,  at  any  time  when  it  shall 
seem  fit,  appoint  other  assignee  or  assignees  in  such  case 
in  the  same  manner  as  in  other  cases ;  and  that  if  at  any 
time  after  such  vesting  order  shall  have  been  made  such 
prisoner  shall  obtain  his  certificate  under  any  such  fiat 
in  bankruptcy,  the  rights,  powers,  title,  and  interest  of 
the  provisional  assignee  and  other  assignee  or  assignees 
appointed  under  this  act  in,  over,  and  respecting  any  pro- 
perty, real  or  personal  whatsoever,  remaining  to  such  pri- 
soner after  the  obtaining  of  such  certificate,  or  thereafter 
in  any  way  coming  to  him,  and  under  or  in  pursuance  of 
the  warrant  of  attorney  to  be  executed  by  such  prisoner 
under  the  provisions  of  this  act^  shall,  from  and  after  thei 
obtaining  of  such  certificate,  be  the  same  as  if  the  vesting 
order  made  under  this  act  had  been  valid  at  the  time  of 
the  making  thereof:  Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  affect  the  title,  rights,  and 
interests  of  the  assignees  under  any  such  fiat  in  bankruptcy, 
or  to  alter  or  diminish  the  effect  of  any  such  certificate 
as  aforesaid,  but  that  the  title,  rights,  and  interests  of  such 
last-mentioned  assignees,  and  the  benefit  of  such  certificate 
to  such  prisoner,  shall  be  the  same  to  all  intents  and  pur- 
poses as  if  this  act  had  not  been  made." 
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Note  to  ex  parte  GuiHebert^  ante^  page  470- 

^H£  following  are  the  forms  of  the  pleadings  in  this 
case,  ante^  470.  The  form  of  the  first  feigned  issue  is 
printed,  onfey  201. 

**  In  bankruptcy,  Court  of  Review,  the  22d  day  of  De- 
cember 18S7>  Middlesex,  to  wiL    John  Frances  ChtiUAert 
and    Victor  Guiilebert  (the  plaintifis),  by   Samuel  Ccfttxm^ 
their  attorney,  complain  of  James  Henry  Trye  and  Samuei 
Lighifoot  (the  defendants),  in  an  action  directed  by  the  said 
Court  to  be  tried  in  the  said  Court,  under  and  by  virtue  of 
an  order  of  the  said  Court,  bearing  date  on  Saturday  the 
18th  day  of  November  1857>  and  made  in  the  matter  of 
the  above-named  James  Henry  Trye  and  Samud  lAghtfoott 
against  whom  a  fiat  in  bankruptcy  hath  been  awarded  and 
issued,  and  is  now  in  prosecution.    For  that  whereas^  before 
and  at  the  time  of  making  of  the  promise  of  the  defendants 
herein-afler  next  mentioned,  a  certain  fiat  in  bankruptcy, 
bearing  date  the  20th  day  of  April  1837,  had  been  and  was, 
to  wit,  on  the  day  and  year  last  aforesaid,  awarded  and 
issued  against  the  said  James  Henry  TVyeand  Samuel  Ugihi' 
footy  and  thereupon  afterwards,  and  before  the  making  of 
such  promise,  to  wit,  on  the  1st  day  of  November  1837,  a 
certain  discourse  was  had  and  moved  by  and  between  the 
plaintiffs  and  defendants,  wherein  a  certain  question  then 
arose,  that  is  to  say, '  whether,  at  the  date  and  suing  forth 
of  the  said  fiat  against  the  said  defendants,  the  plaintifis  had 
any,  and,  if  any,  what  debt  proveable  under  the  said  fiat  ?* 
and  in    that  discourse    the  plaintifis   then   asserted  and 
affirmed,  that  at  the  date  and  suing  forth  of  the  fiat  against 
the  defendants,  to  wit,  on  the  20th  day  of  April  1837>  the 
plaintiffs  had  a  certain  debt,  to  wit,  5,000/.,  proveable  under 
the  said  fiat,  which  assertion  and  affirmation  the  defendants 
then  contradicted ;  and  they  then  asserted  and  affirmed  the 
contrary  thereof;  and  thereupon  afterwards,  to  wit,  on  the 
said  1st  day  of  November  1837,  in  consideration  that  the 
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plaint!  flPs,  at  the  request  of  the  defendants,  had  then  paid 
to  the  defendants  the  sum  of  5L,  they  the  defendants  then 
promised  the  plaintiffs  to  pay  them  the  sum  of  10/.,  if,  at 
the  date  and  suing  forth  of  the  said  fiat  against  the  said 
defendants,  the  plaintiffs  had  any  debt  proveable  under  the 
said  fiat :  and  the  plaintifis,  in  fact,  say  that,  at  the  date 
and  suing  forth  of  the  said  fiat  against  the  said  defendants, 
the  plaintifis  had  a  certain  debt  proveable  under  the  said 
fiat,  to  wit,  said  debt  of  SfiOOL,  upon  and  in  respect  of 
divers  and  many  bills  of  exchange,  to  wit,  certain  bills 
before  then  by  the  plaintiffs  drawn  upon  and  accepted  by 
the  defendants,  and  certain  bills  of  exchange  before  then 
by  other  persons  drawn  upon  and  accepted  by  the  de- 
fendants, payable  to  the  order  of  divers  persons,  and  duly 
endorsed  to  the  plaintiffs,  and  certain  bills  of  exchange 
before  then  by  the  defendants  drawn  upon  certain  persons,t 
and  payable  to  the  order  of  the  plaintiffs,  and  none  of  which, 
bills  had  been  then  paid  or  satisfied  to  the  plaintifis,  and 
the  amount  whereof  the  defendants  were  then  liable  to  pay 
the  plaintiffs ;  and  for  money  before  then  lent  by  the 
plaintiffs  to  the  defendants  at  their  request ;  and  for  money 
before  then  paid  by  the  plaintifi  for  the  use  of  the  defen- 
dants at  their  request ;  and  for  money  by  the  defendants 
before  then  had  and  received  for  the  use  of  the  plaintiffs, 
and  for  interest  upon  certain  monies  of  the  plaintiffs  by 
them  for  divers  long  spaces  of  time  then  elapsed  forborne 
to  the  defendants  at  their  request :  and  for  money  found  to 
be  due  from  the  defendants  to  the  plaintiffs,  on  an  account 
then  stated  between  them  :  whereof  the  defendants  after- 
wards, to  wit,  on  the  day  and  year  aforesaid  had  notice, 
whereby  they  the  defendants  then  became  liable  to  pay, 
and  ought  to  have  paid,  the  plaintifis  the  said  sum  of  10/« ; 
yet  the  defendants,  not  regarding  their  said  promise,  have 
not  yet  paid  any  part  of  the  said  sum  of  10/.,  although  often 
requested  so  to  do,  but  have  wholly  refused  so  to  do,  to  the 
damage  of  the  plaintiffs  of  50/.,  and  therefore  they  bring 
their  suit,  &c. 

3c  2 
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<<  On  the  £8th  day  of  December  18S7<i 
**  Piea.^And  the  said  defendants,  by  Joseph  JUoj^nord 
their  attorney,  say  that,  though  true  it  is  that  the  said  fiat 
in  bankruptcy  was  awarded  and  issued,  and  that  the  said 
discourse  was  had,  and  that  the  said  question  did  ariae  as 
aforesaid,  and  that  the  said  defendants  did  prcmiise  as  the 
said  plaintiffs  have  above  alleged ;  neverthelesSf  for  plea  in  this 
behalf,  the  said  defendants  say,  that,  at  the  date  and  suing 
forth  of  the  said  fiat  against  the  said  defendants,  the  said 
plaintiffs  had  not  any  debt  proveable  under  the  said  fiat,  in 
manner  and  form  as  the  said  plaintifife  have  in  the  declara* 
tion  above  alleged,  and  of  this  the  said  defendants  put 
themselves  upon  the  country ;  and  for  a  further  plea  in  tliis 
behalf  the  said  defendants  say,  that  the  said  contracts  in 
the  said  declaration  alleged  were  made  and  entered  into  by 
the  said  defendants,  under  and  by  virtue  and  in  pursuance 
of  a  certain  corrupt  contract  or  agreement  heretofore,  to 
wit,  on  the  30th  day  of  May  in  the  year  1819,  made  and 
entered  into  by  and  between  th6  said  plainti&  and  the  said 
defendants;  whereupon  and  whereby  there  was  reserved 
above  the  rate  of  5L  for  the  forbearing  of  10^  for  a  year, 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  this  the  said  defendants  are  ready  to 
verify,  &c, 

'^  JRepUcation, — Afterwards,  on  the  1st  day  of  January 
]  838,  the  plaintiffs,  as  to  the  first  plea  of  the  defendants, 
and  whereof  they  have  put  themselves  upon  the  country, 
do  the  like ;  and  for  replication  to  the  defendants'  last  plea 
the  plaintiffs  say,  that  the  said  contracts  in  the  said  decla- 
ration mentioned  were  respectively  made  and  entered  into 
by  the  defendants  for  good  and  legal  considerations,  and 
not  under  or  by  virtue  or  in  pursuance  of  the  said  corrupt 
contract  or  agreement  in  the  said  last  plea  mentioned,  in 
manner  and  form  as  the  defendants  have  in  the  same  plea 
alleged;  and  this  the  plaintiffs  pray  may  be  inquired  into, 
the  country,  &c. 

"  And  the  defendants  do  the  like. 
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^*  71ieretq)on  the  sheriff  is  commanded  that  he  cause  to 
come  in  this  Court,  at  the  sitting  of  the  said  Court  at 
Westminsteri  on  the  5th  day  of  March  now  next  ensuing, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  twelve,  &c.,  by  whom,  &c.,  and  who  neither,  &c^ 
to  recogniae,  &c.,  because  as  well,  &c* 

**  Entered,  W.  A,  registrar." 


Note  to  Summers  v.  Jones,  aniej  page  400. 

There  are  two  modes  of  considering  the  subject; 
L  The  state  of  the  law  before  the  enactment  of  sect.  127. 
of  6  Geo.  4?.  c.  16.;  —  XL  The  alteration  of  the  law  by  that 
enactment. 

L  The  State  of  the  Law  before  6  Geo.  4.  c  16.  s.  127* 

With  respect  to  the  state  of  the  law  before  sect.  127.* 
there  are  three  positions,  which,  to  clear  the  way,  ought  to 
be  examined : — 1.  As  to  the  relative  rights  of  the  creditors 
under  a  commission  when  the  bankrupt  is  uncertificated, 
and  of  the  creditors  who  have  dealt  with  him  since  the 
commission  was  in  operation.  2.  As  to  the  validity  of  a 
commission  against  an  uncertificated  bankrupt.  3.  As  to 
the  rights  of  the  creditors  to  proceed  against  a  certificated 
bankrupt  under  a  second  commission,  when  he  has  not  paid 
15««  in  the  pound. 

1.  The  relative  rights  of  the  creditors  under  a 
commission  when   the  bankrupt  is  uncertificated, 

AND    OF     THE    CREDITORS    WHO    HAVE    DEALT    WITH    HIM 
SUBSEQUENT  TO  HIS  BANKRUPTCY. 

In  these  cases  the  hardship  of  the  new  creditors  is 
obvious.  The  assignees  are  entitled  to  the  subsequent 
acquired  property,  and  the  new  creditors  are  net  entitled 
to  prove.     It  is  therefore  an  apparent  hardship  that  the 

3c  3 
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torpid  old  creditors  should  be  preferred  to  the  injury  of 
the  new  creditors. 

The  questions  are  susceptible  of  every  sub-variety)  be- 
tween  the  case  when  the  bankrupt  is  known  to  be  uncer« 
tificated  and  the  assignees  have  done  all  in  their  power  to 
warn  the  public  against  trusting  him,  and  the  cases  when 
it  is  unknown  that  the  trader  ever  was  a  bankrupt,  and  the 
assignees  have  culpably  permitted  the  bankrupt  to  trade. 

The  cases  are  as  follows :  — 

IVauffheon  v.  GUleyy  A.D.  1766,  Ambler,  6S0.  '*  In  May 
a  commission  issued  against  Kiteat.  In  July  Gidqf,  who 
was  one  of  the  assignees,  bought  the  stock  in  trade  for 
IfiSOLy  payable  by  instalments,  400/.  of  which  was  to  be 
paid  by  the  bankrupt  himself,  and  the  remaining  GSOL  by 
the  others.  The  bankrupt  was  put  into  possession  of  the 
whole  of  the  effects,  and  continued  to  carry  on  the  trade 
for  four  years  without  any  interruption  or  demand  either 
by  the  assignees  or  creditors,  in  which  he  made  considerable 
profit,  and  then  died  intestate,  without  having  obtained  his 
certificate,  and  indd4ed  to  several  pereons  subsequent  to  the 
taking  out  the  commission^* 

One  of  the  questions  was,  '<  Whether,  under  the  circum- 
stances of  the  case,  the  creditors  under  the  commission 
have  not  lost  their  priority,  and  the  effects  of  the  bankrupt 
possessed  by  his  administrator  ought  not  to  be  applied  in 
the  first  place  in  satisfaction  of  the  subsequent  creditors?** 

<'  It  was  argued,  that  there  was  no  express  agreement  by 
the  assignees  that  the  specific  effects,  or  their  produce, 
should  be  discharged  from  the  demand  of  the  creditors 
under  the  commission ;  that  the  assignees  could  not  have 
made  such  an  agreement  without  the  consent  of  all  the 
creditors,  or  at  least  not  without  having  called  a  previous 
meeting  of  them,  and  having  the  sanction  of  such  of  them 
as  should  be  at  the  meeting  ;  that  it  is  nothing  more  than 
a  sale  of  the  effects  to  the  friends  of  the  bankrupt,  who 
chose  to  trust  him  with  the  effects,  which  was  at  the  peril 
of  the  creditors  under  the  commission  setting  up  their 
right  to  them  ;  that  every  body  was  bound  to  take  notice 
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of  the  commission ;  and  until  a  certificate  is  obtained^  and 
confirmed  under  the  Great  Seal,  or  an  express  agreement 
to  discharge  the  bankrupt  by  all  his  creditors,  he  is  in* 
capable  of  gaining  any  property  to  himself,  and  his  future 
effects  will  be  liable  to  the  creditors  under  the  commission. 

**  On  the  other  side  it  was  argued  as  a  principle,  that  if 
a  man  lies  by  and  lets  another  person  make  use  of  his  pro« 
perty,  he  shall  not  afterwards  claim  it ;  that  the  present 
case  is  exactly  within  that  principle.  The  assignees  knew 
that  the  bankrupt  was  to  go  on  in  his  trade,  accepted  his 
note,  With  two  sureties  for  part  of  the  money,  by  which 
they  acknowledged  his  capacity.  His  creditors  did  the 
same,  by  suffering  persons  to  deal  with  him  without  any 
interruption,  or  making  any  demand  upon  him.  Many  of 
them  dealt  with  him  themselves.  By  this  means  they  put 
it  in  his  power  to  deal  with  other  persons  upon  credit. 
That  it  is  a  hard  demandi  and  particularly  with  respect  to 
the  630/.,  the  original  purchase  money  paid  by  the  two 
other  persons ;  for  the  creditors  under  the  commission  will 
by  this  means  be  paid  twice  over,  by  having  the  purchase 
money  and  the  effects  too.  Suppose  the  creditors  had 
seized  the  effects  in  the  possession  of  the  bankrupt  the 
next  day  after  they  were  sold,  it  would  not  have  been 
justifiable :  the  doing  it  at  the  end  of  four  years  makes  no 
difference." 

Lord  Camden  says,  as  to  this  point,  **  Whether,  under  tho 
circumstances  of  the  case,  the  commission  creditors  shall 
lose  their  priority  ?  This  is  the  case  of  a  man  who  has 
demeaned  himself  to  the  satisfaction  of  his  creditors,  and 
under  such  behaviour  suffered  to  trade  for  four  years 
without  interruption  or  claim.  I  believe  it  was  the  inten- 
tion of  the  creditors  that  he  should  trade  for  his  own 
benefit.  It  is  admitted  that  an  agreement  in  writing  by  all 
his  creditors  to  discharge  him  would  have  been  sufficient, 
and  equal  to  a  certificate. 

**  Q.  Whether  the  whole  of  this  transaction  is  not  equal 
to  such  an  agreement  ?  The  assignees  meant  he  should  be 
a  restored  person.  They  knew  he  was  to  go  on  in  his  trade ; 

3c  4 
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they  took  his  note,  and  saw  him  give  a  counter  security ; 
and  though  the  rest  of  the  creditors  were  not  called  to- 
gether and  assented)  yet  they  knew  that  the  bankrupt  con- 
tinued to  trade,  and  that  the  effects  were  delivered  over  to 
him,  and  that  he  was  trading  with  a  multitude  of  persons ; 
and  in  order  to  do  that,  it  was  necessary  he  should  take  as 
well  as  give  credit.  This  is  a  declaration  to  all  mankind 
that  he  had  sufficient  capacity.  It  falls  within  the  principle, 
that  if  a  man  having  a  lien  stands  by  and  lets  another  make 
a  new  security  he  shall  be  postponed,  the  common  case  of 
first  mortgagee  suffering  a  second  mortgage  without  giving 
notice  of  his  security.  Therefore  I  think  that  the  credi* 
tors  under  the  commission  ought  to  lose  their  priority. 
Though  this  is  the  justice  of  the  case,  as  between  the 
two  sets  of  creditors,  yet  the  bankrupt  s  effects  shall  not  be 
absolutely  discharged.  It  admits  of  a  different  consider* 
ation  with  respect  to  the  bankrupt  himself;  the  creditors 
did  not  mean  to  discharge  him,  but  only  to  wait  for  their 
debts.  Decree  the  subsequent  creditors  to  be  preferred  to 
the  commission  creditors  out  of  the  effects  possessed  by 
the  administrator,  and  the  surplus  to  be  paid  to  the  as. 
signees*" — AtMer^  630 — 633. 

Various  observations  have  been  made  upon  this  case. 

In  ex  parte  Brawn^  1793,  2  Ves,  jun ,  67,  the  Solicitor 
General  said,  <<  Perhaps  it  is  difficult  to  sustain  Troygkiom 
V.  GUlej^:'  In  ex  parte  Crew,  1809,  16  Ve$.  237,  Sir  Samvel 
Romiliy  said,  '<  The  reasoning  in  Troughion  v.  Gideg  cannot 
apply,  where  not  one  of  the  creditors  had  notice  of  the 
second  commission  against  this  person  under  the  name  of 
Pearson.**  Lord  EUhn  said,  <<  The  case  of  TrougktoH  v. 
GiUeyy  and  the  others,  are  attended  with  sufficient  difficulty; 
but  they  have  never  been  carried  to  this  extent,  that  the 
creditors  shall  not  have  notice.'* — 16  Ves.  238.  In  ex  parte 
MartiHy  1808,  15  Ves,  116,  Lord  EUon  said,  <«  With  respect 
to  ThmghUm  v.  GUley,  very  great  difficulties  occur  upon 
that  case ;  and  though  it  was  the  decision  of  Lord  Camdm, 
it  has  never  been  considered  as  of  very  high  authority.  If 
the  bankrupt  purchased  the  stock  for  himself  with  the 
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money  of  a  third  person,  the  equity  ought  to  have  been 
admioisiered  accordingly ;  if  it  was  not  purchased  with 
the  money  of  a  third  person,  it  was  purchased  with  tliat 
which  was  the  property  of  the  assignees ;  and  then  the 
sale  was  without  consideration."  In  ex  parte  Bhodes,  1808» 
15  Ve9.  54%  Sir  Samuel  RmiiUy  said»  *<  Notwithstand- 
ing the  case  of  Troughian  v.  Gideyy  it  was  never  decided, 
where  there  was  a  first  commission,  and  after  a  distance  of 
time,  no  certificate  having  been  obtained,  a  second  com« 
mission  issued,  that,  merely  as  the  assignees  under  the  first 
did  not  claim  the  property,  therefore  the  second  should 
stand ;  and  it  is  extremely  important  to  the  bankrupt  to  be 
the  object  of  two  concurrent  commissions;  for  instance^ 
with  reference  to  the  certificate."  Lord  Eldon  said,  **  Many 
important  observations  arise  against  what  the  Court  did  ia 
the  case  of  Tronghton  v.  Gitl^J* 

In  Barton  v.  TaHersaiif  1  Tamfyn,  378,  a  question  arose 
in  equity  as  to  the  mode  of  distributing  the  assets  of  a 
person  who  had  been  twice  discharged  by  the  Court  for 
the  relief  of  insolvent  debtors,  and  who  died  possessed  of 
considerable  property :  Held,  that  this  Court  could  admi- 
nister the  fund :  that  first  the  creditors  subsequent  to  the 
second  insolvency  should  be  paid ;  then  those  after  the 
first  insolvency ;  and,  lastly^  those  before  the  first  insol* 
vency. 

The  French  law  upon  this  subject  is  as  follows : — 

<<  De  ce  que  la  loi  dessaisit  le  failli  de  toute  administra- 
tion, il  ne  faut  pas  conclure  que,  par  cela  m^me,  elle  lui 
dte  la  faculty  de  faire  aucune  operation  commerciale  sans 
rautorisation  de  ses  cr6anciers*  S*il  6tait  vrai  que  le  failli 
devint  incapable  de  contracter  sans  cette  autorisation,  le 
dessaisissement  op6rerait  son  interdiction,  et  attribuerail 
aux  cr^anciers  une  curatelle  ;  ce  qui  est  absolument  exclu 
par  le  texte  pur  de  la  loL  Le  16gislateur  n'a  point  voulu 
punir  le  d^biteur  de  bonne  foi ;  il  n'a  voulu  que  pouvoir  d 
ce  que  les  biens,  qui  sent  le  gage  des  cr^anciers,  ne  pussent 
leur  6chapper« 

**  Ainsif  un  failli  rendu  a  la  liberty,  d'aprds  la  disposition 
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de  i'art.  466,  pourra,  avant  le  concordat,  ou  aprds,  ou 
Illume  s'ii  n'eu  exiate  pas,  se  livrer  au  commerce  et  entre- 
prendre  des  operations  utiles,  pourvu  que  ce  soit  par  des 
moyens  etrangers,  et  non  avec  les  biens  qu*il  poasede,  ni 
avec  ceux  qui  lui  adviennent  aprds  sa  faillite.  Mais,  par 
exemple,  emp^cher  le  failli,  avec  I'argent  que  des  amis 
g6n6reux  auraient  pu  lui  prater,  de  profiler  des  occasions 
qui  se  pr68entent  pour  am^liorer  son  sort,  r6tablir  sa  for- 
tune) acc61erer  sa  liberation^  payer  ses  cr^anciers,  ce 
serait  d^ployer  en  vers  lui  une  s6v6rite  inhumaine  et  tres 
gratuite. 

<<  N^anmoins,  dans  ce  cas,  la  condition  de  ceux  qui 
traitent  avec  le  failli  ne  rend  point  celle  des  cr^anciers 
anciens  plus  mauvaise.  lis  ne  sauraient  exercer  aucun 
recours  sur  les  biens  du  failli  au  detriment  des  premiers 
cr^anciers,  qui  les  priment  sur  tous  ces  biens.  Leur 
recours  n'a  d'effet  qu*  aprds  que  ceux-ci  sent  de»nt6re88^» 
et  par  consequent  que  sur  les  biens  qui  restent  apr^  le 
paiement  des  anciennes  dettes ;  de  sorte  que  s'il  ^choit  au 
failli  une  succession  opulente  qui  le  mette  en  6tat  de  solder 
le  pass6>  les  creanciers  nouveaul  n*ont  droit  que  sur  ce  qui 
pourra  rester  ensuite  des  biens  que  ie  failli  aura  recueilHs. 

**  Cependant,  il  faut  prendre  garde  de  porter  trop  loin 
Tapplication  de  ces  principes,  en  admettant  des  consf* 
quences  qu*ils  ne  comportent  pas.  Les  cr^anciers  de  la 
faillite  exercent  bien  les  droits  et  actions  de  leur  debiteur ; 
mais  il  ne  r^sulte  pas  de  lei  que  ceux  qui  ont  traits  avec  le 
failli  faisant  des  affaires,  n'aient  point  centre  lui  le  recours 
qu'ils  se  sont  menage  par  leurs  conventions.  Dans  une 
operation  de  commerce  tous  ceux  qui  ont  contracte  avec  le 
failli  doivent  etre  rembourses,  chacun  de  sa  part,  par  prf« 
ference*  sur  le  produit  de  cette  operation.  Les  anciens 
creanciers  ne  peuvent  prendre  que  les  benefices  qui  appar- 
tiennent  au  debiteur  dans  les  operations  nouvelles,  c*est*a« 
dire,  ce  que  le  failli  aurait  pris  lui-m^me. 

*^  II  n'est  permis  aux  anciens  creanciers  de  redamer  les 
droits  et  actions  du  failli  que  sous  les  conditions,  dans  la 
wesure  et  aux  temps  determines  par  les  conventions.    '  Si,' 
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comme  I'observe  M.  Locr6,  but  Part.  44%  ^  la  persOnne  qui 
fait  des  avances  au  failli,  ou  qui  le  cautionne  pour  le  mettre 
en  6tat  de  confectionner  une  certaine  espdce  de  choses, 
stipule  qu'elle  sera  rembours^e  par  privilege  et  pr6fi§rence 
sur  le  prix  de  la  vente  de  ces  mdmes  choses,  et  qu'^  cet 
effet  elles  lui  seront  donates  en  nantissementy  les  anciens 
cr6ancier8  ne  pourront  rien  pr6tendre  dans  le  produit  des 
ventes,  jusqu*^  ce  que  le  remboursement  soit  effectu^.' 

<<  De  nidme,  *  S*ll  a  6t6  form6  entre  le  failli  et  un  tiers 
une  soci6t6  en  participation,  et  que  les  parties  soient  con« 
venues  qu'on  imputera  sur  la  part  du  failli  certaines  pertes, 
certaines  d^penses,  ou  qu'on  fera  des  pr^ldvemens  quel- 
conqiies,  les  cr^anciers  anciens  n'auront  que  ce  qui  revient 
au  failli  aprds  ces  deductions.' 

*'  Au  re8te>  comme  le  dessaisissement  n'est  point  une  in- 
terdiction, le  failli  reste  habile  H  former  ou  soutenir  les  de- 
mandes  ^trangdres  k  Tadministration  de  ses  biens.  II  peut 
plaider  pour  faire  reformer  ou  modifier  le  jugement  qui  le 
declare  en  faillite ;  il  peut  r^clamer  ses  droits  personnels 
centre  la  masse,  &c.  Par  le  m^me  motif  il  peut  d^fendre  d 
la  demande  en  separation  de  biens  ou  de  corps  de  la  part 
de  sa  femme.  Mais  il  ne  saurait  exercer  aucune  fonction 
publique,  ni  ^tre  tuteur  ni  curateur ;  Texercice  des  droits 
de  citoyen  Frangais  est  suspendu  par  T^tat  de  d^biteur 
failli,  porte  Tart.  5  de  I'acte  du  gouvemement  du  22  Frimaire, 
an.  8." — Traits  des  FailliUs  et  BanqueratUeSf  Par  Boula^ 
Paty.    BrttxeUes^  1834. 

2.  As  TO  VALIDITY  OF  COMMISSIONS  AGAINST  AN  UN* 
CERTIFICATED   BANKRUPT. 

Under  the  law  previous  to  6  Geo.  4.  c.  16.  8.127.  that 
a  second  commission  against  an  uncertificated  bankrupt 
was  void  at  law,  there  are  various  dicta,  but  which  dicta 
seem  not  to  be  supported  by  principle,  and  to  be  opposed 
by  the  very  decisions  in  which  the  dicta  are  to  be  found. 

This  point  may  be  examined^  by  a  consideration,  Ist,  of 
the  decisions ;  2dly,  of  the  principles  upon  which  the  de- 
cisions are  founded. 


xxviii  APPENDIX. 

The  dieia  and  decmons  in  fvppori  cf  the  dodrme  ikai  a 
oommunoit  {tgainai  an  tmceriificaied  iankrupi  is  void* 

>L  AtUkariHes  daring  the  time  cfLord  Hafdwieke* 

The  first  case  upon  the  subject  is  em  parte  Cook,  172^ 
2  P.  WiUiame,  500.  It  is  as  follows :— *'  Two  joint  traders 
became  bankrupt»  and  a  joint  commission  of  bankruptcy  is 
taken  out  against  them»  upon  which  the  commissioners 
make  an  assignment  of  the  real  and  personal  estate  of  the 
two  bankrupts,  or  either  of  them ;  afterwards  the  separate 
creditors  take  out  separate  commissions  against  these  two 
bankrupts,  and  the  commissioners  on  the  separate  commis- 
sion assign  over  the  separate  effects  and  estate  to  other 
assignees ;  and  now  the  assignees  under  the  separate  com- 
missions applied  by  petition  to  the  Court,  that  they  might 
be  at  liberty  to  sue  at  law  for  the  separate  estate. 

**  Lord  Chancellor : — It  seems  to  me,  that  the  assignment 
made  by  the  commissioners  upon  the  joint  commission  passes 
as  well  the  separate  as  the  joint  estate  of  the  two  partners 
the  bankrupts,  consequently  the  assignees  on  the  separate 
commissions  can  make  nothing  of  their  action  at  law,  and 
I  will  not  suflfer  them  to  spend  and  waste  the  estate  in 
vexatious  suits  there;  but  if  they  will  join  in  a  bill  in 
equity  for  an  account  of  the  separate  estate,  I  will  not 
hinder  them.*' 

It  seems  thai  t»  this  case  Lord  Hardunehe  did  noi  consider 
the  commission  void  at  law^  but  voidable.  He  does  not  svper" 
sede,  but  merely  restrains  the  assignee,  acoordxng  to  the  equitable 
jurisdiction  (f  the  Courts  from  proceeding  tit  vexatious  smts^ 
and  confines  them  to  a  rights  which  they  would  not  have  had  if 
the  commission  was  void  at  law,  the  right  to  Jile  a  biUjbr  an 
€tccount  ofihe  saleable  estate. 

The  next  case  is  ex  parte  EolUnsont  17d5,  cited  1  AtL 
137 : — '*  EoUinson  was  a  bond  creditor  of  A,  and  B.  A 
joint  commission  was  taken  out  against  them,  and  also  two 
separate  commissions ;  RotUnson  proved  his  debt  under  the 
joint  commission,  and  afterwards  petitioned  to  be  admitted 
a  creditor  under  each  of  the  separate  commissions.    Lord 
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Talboi  would  not  grant  the  petition,  because  it  would  break 
in  upon  the  rule  of  equality  amongst  creditors  under  com- 
missions of  bankruptcy  established  in  this  Court)  but  gave 
the  petitioner  a  fortnight  to  make  his  election,  whether  he 
would  come  under  the  joint  or  the  separate  commission, 
and  would  not  supersede  the  separate  commission," 

The  next  case  is  expcaie  Proud/boty  1  Atk.  252,  In  this 
case  there  was  a  petition  by  creditors  under  the  first  com- 
mission to  supersede  the  second  commission,  and  when  the 
bankrupt  had  obtained  his  certificate;  there  are  various 
dicta  of  the  Chancellor's  that  the  second  commission  is  void 
at  law.  The  dicta  are  as  follows : — **  1  am  of  opinion  there- 
fore,  on  the  circumstances  of  this  case,  that  I  cannot  set 
aside  the  second  commission,  because  it  would  be  a  great 
prejudice  and  injustice  to  those  persons  who  have  given 
Jackwn  credit  ever  since  his  certificate  was  confirmed^ 
which  is  no  less  than  two  years  and  three  quarters  ago." 
The  dictum  in  this  case,  which  seems  to  have  had  more  than 
its  due  weight,  is: — '*  The  bankrupt  is  incapable  of  actings 
and  therefore  no  second  commission  can  be  taken  out  before 
he  has  his  certificate  under  the  first,  for  till  then  nothing 
can  pass  under  the  second,  at  least  of  personal  estate;  con- 
sequently the  certificate  here  can  have  no  operation  at  all, 
and  I  am  of  opinion  it  would  have  been  void  at  law." 

In  re  Simpson^  175%  1 A^  1S7.  John  Simpson  the  elder 
and  T%onuu  Simpson  were  partners ;  and  John  Simpson  the 
elder,  Thomas  Simpson^  and  John  Simpson  the  younger, 
were  also  partners.    John  Simpson  the  elder  died. 

A  commission  issued  against  John  and  Thomas;  then  a 
commission  against  John^  Thomas^  and  John ;  and  then  a 
separate  commission  against  John.  The  Chancellor  super- 
seded the  commission  against  the  second,  that  is  against 
John  and  T/umaSt  and  the  commission  against  John,  and 
supported  the  commission  against  the  third,  which,  ac- 
cording to  the  modern  supposition,  was  void  at  law. 

The  fact  is,  that  the  Lord  Chancellor  then  supported,  as 
the  Chancellor  has  always  supported,  that  commission  under 
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which  juslice  could  be  best  adminbtered.  Hie  C3i«DceUor 
said: — <*  Formerly^  where  there  were  several  partners,  they 
used  to  take  out  separate  commissions  against  each  partner, 
as  well  as  a  joint  commission.  This  practice  being  of  late 
thought  a  very  unreasonable  one,  as  occasioning  great 
confusion  with  regard  to  bankrupts*  effects,  has  been 
discountenanced." 

'<  By  this  opinion  of  the  Lord  Chancellor^  it  should  seem, 
for  the  future,  that  where  there  is  a  joint  commission  depend- 
ing,  separate  creditors  ought  not  to  take  out  a  separate 
commission,  but  apply  for  an  order  to  be  admitted  to  come 
in  and  prove  their  debts  under  the  joint  commission,  (u 
being  a  means  <^ saving  an  esepense  to  the  creditarsJ* 

Stick  was  the  practice  of  the  Court  in  the  time  of  hard 
Hardwicke.  By  the  decisions  it  appears  that  two  commis' 
sums  might  subsist  at  the  same  time;  and  that  either  was 
st^fersedeabUf  not  from  its  invalidity  but  to  save  expense  and 
vexatious  litigiUion*  Such  are  the  decisions*  There  are,  in- 
deed,  opposite  dicta^  but  always  in  cases  where  the  dicta  are 
contradicted  by  the  decisions. 

Such  are  the  authorities  in  the  time  of  Lord  Hardwire. 

Martin  v.  Offara,  1778,  Cowper,  823.  This  was  a  rule 
to  show  cause  why  an  exoneretur  should  not  be  entered  on 
the  bail-piece,  the  defendant  having  become  bankrupt  since 
the  cause  of  action,  and  obtained  his  certificate.  The  de- 
fendant, in  July  1775,  carried  on  the  trade  of  a  linen  draper, 
and  lived  in  London.  In  March  1776  he  became  bankrupt, 
and  was  refused  his  certificate;  before  which  bankruptcy 
the  cause  of  action  arose.  The  defendant  then  went  to 
Bristol,  where  he  entered  into  partnership  with  one  Jawies 
Wright^  a  dealer  in  cheese,  and  half  a  year  after  became 
bankrupt  again.  Under  this  second  commission,  which  was 
taken  out  at  Bristol,  and  which  the  creditors  in  London 
knew  nothing  of^  he  obtained  his  certificate. 

Mr.  WaUaccy  who  showed  cause,  argued,  that  the  bank- 
rupt not  having  obtained  his  certificate  under  the  first  com- 
mission, the  whole  proceedings  under  the  second  were  void. 
Consequently  the  certificate  could  be  no  bar  to  the  action. 
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Lord  MansfiM: — This  is  an  application  to  the  equitable 
jurisdiction  of  this  Court*  Formerly  the  method  was  for 
the  bail  to  surrender  the  defendant,  and  then  for  him  to 
apply  to  be  discharged  upon  an  affidavit,  stating  the  fact  of 
his  having  become  bankrupt  since  the  cause  of  action  arose, 
and  obtained  a  certificate  of  his  conformity  to  the  commis- 
sion. But  of  late,  where  a  bankrupt  is  clearly  entitled  to 
liis  discharge,  the  Court,  to  avoid  circuity,  have  ordered  an 
exoneretur  to  be  entered  on  the  bail-piece,  without  the  form 
of  a  regular  surrender  of  the  bankrupt  by  his  bail.  Here 
it  is  clear  that  the  bankrupt  himself  would  not  have  been 
entitled  to  his  discharge,  if  surrendered ;  and  the  bail  can 
never  be  in  a  better  situation  than  the  principal.  An  un- 
certificated bankrupt  is  incapable  of  trading  or  contracting 
for  his  own  benefit.  All  the  property  he  acquires  belongs 
to  his  creditors.  If  he  cannot  trade  for  himself,  he  cannot 
be  the  object  of  a  second  commission.  2.  The  proceedings 
in  this  case,  under  the  last  commission,  are  manifestly  a 
gross  fraud  and  contrivance  on  the  face  of  them. 

duller.  Justice : — I  take  it  to  be  perfectly  clear,  that  a 
second  commission  cannot  be  taken  out  against  an  uncerti- 
ficated bankrupt,  and  for  this  reason, — it  would  be  entirely 
idle  and  nugatory,  because  all  his  effects  belong  to  his  cre- 
ditors under  the  first ;  and  I  take  this  to  have  been  deter- 
mined in  the  case  of  a  lighterman,  where  the  assignees 
under  the  first  commission  recovered  a  lighter,  built  by  the 
bankrupt  (being  uncertificated),  after  a  second  commission 

sued  out. 

Per  CWr.:— Rule  discharged. 

In  this  case  it  is  to  be  noted ;  1st,  that  it  was,  in  a  case  of 
gross  fraud,  an  application  to  the  equitable  jurisdiction  of 
the  Court,  and,  being  a  case  of  fraud,  the  Court  would 
not  of  course  deviate  the  breadth  of  a  hair ;  2d]y,  that  all 
the  data  against  the  validity  of  a  second  commission  are 
A>unded  upon  the  hypothesis,  that  the  bankrupt  cannot 
acquire  property ;  Sdly,  BuUer^  J.,  refers,  as  it  seems,  to 
EvoM  v.  Many  Cowp.  569,  and  he  seems,  with  respect  to 
this  reference,  to  have  erred. 
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In  ex  parte  Brciwn,\*79Sf  2  Fef.juiu679  the  Solicitor  General 
said  Martin  v.  (XHcara  was  doubted  by  some  of  the  judges. 
In  that  case  the  Court  did  not  attend  to  the  circumstance 
that  there  might  be  a  surplus* 

Mr.  Cooke  in  his  Bankrupt  Laws»  6th  edit.>  says,  ^  Since 
the  determinations  above  referred  to  respecting  the  inva* 
lidity  of  a  second  commission  against  an  uncertificated 
bankrupt,  considerable  doubt  upon  the  point  was  sug- 
gested by  Lord  Chancellor  TkurhWf  founded  upon  the 
possibility  of  the  bankrupt's  property  being  more  than 
sufficient  to  satisfy  the  creditors  under  the  first  commia- 
sion  twenty  shillings  in  the  pound."  See  ex  parte  Brown^ 
V!9%  2  Vee*  jun.,  69»  in  which  Lord  JRoesfyn  says,  **  It 
may  happen  that  the  first  commission  is  so  fraudulently  or 
negligently  managed  by  the  assignees  that  there  may  be 
a  ground  for  getting  rid  of  it,  and  leaving  the  case  open 
to  a  second ;  but  they  cannot  both  subsist  together.**  The 
cases  were  ex  parte  Schmcn^  127  Dec.  1791,  and  ex  parte 
JBhlingsworth,  in  which  the  Lord  Chancellor  was  of  opinion, 
that  if  there  was  any  surplus  after  paying  twenty  shillings 
in  the  pound  under  the  first  commission,  and  if  there  was 
a  subsequent  trading,  a  subsequent  act  of  bankruptcy,  &c.» 
a  second  commission  mght  be  supported. 

Ex  parte  Browfh  1?9S,  2  Ves.  jun.  67,  it  was  decided  by 
Lord  Eoesfyfif  that  a  commission  against  an  uncertificated 
bankrupt  was  a  nullity.  This  decision  was  founded  upon 
Martin  v.  CHanZy  because  the  bankrupt  is  incapable  of 
acting,and  ex  parte  ProudjboL 

The  cases  in  the  time  cfLord  BIdon  are  asfMows : — 

Ex  parte  Martin^  1808, 15  Ves,  114.  A  commission  issued 
against  Y.,  under  which  he  did  not  obtain  his  certificate. 
He  afterwards  entered  into  partnership  with  M.  A  joint 
commission  issued  against  them.  Petition  by  assignees 
under  the  first  commission  to  supersede  the  joint  commis- 
sion. Lord  Eldon  said,  '<  It  is  very  clearly  settled,  that  if  a 
man  has  been  declared  a  bankrupt  under  a  separate  com- 
mission,  another  commission  against  him  cannot  be  main- 
tained,  until  he  has  obtained  his  certificate  under  the  former. 
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Great  inconTenience  may  perhaps  ensue  if  he  should  trade 
afterwards ;  but  it  is  truly  observed,  that  the  assignees  can- 
not prevent  his  trading,  if  he  chooses  to  run  the  risk  of 
their  taking  possession  of  the  property  he  may  acquire. 
The  consequence  is,  that  when  the  second  commission  is 
taken  out,  he  cannot,  unless  there  are  very  special  circum- 
stances, have  any  property  whatever,  and  the  circumstance 
that  the  second  is  a  joint  commission  can  make  no  differ- 
ence ;  it  must  be  void  as  much  as  a  separate  commission. 

**  This  does  not  resemble  the  ordinary  case  of  a  joint  and 
a  separate  commission,  which  formerly  were  permitted  to 
stand  together  at  the  hazard  of  all  the  inconvenience  that 
might  arise  with  reference  to  legal  questions;  but  that 
course  is  altered,  and  now  if  the  joint  commission  can  be 
sustained  it  stands,  and  the  assignees  can  at  law  recover 
both  the  joint  and  separate  estate ;  and  by  order  under  that 
commission  the  same  distribution  is  made  as  if  both  com- 
missions stood.  If  the  creditors  who  oppose  this  petition 
will  not  undertake  to  supersede  the  first  commission  against 
Vtntffhan^  1  do  not  see  how  I  can  help  them.*" 

The  next  case  is  ex  parte  RhodeSy  1808-9,  15  Ves.  539. 
This  was  a  petition  by  an  uncertificated  bankrupt  under  a 
former  commission,  to  supersede  a  subsequent  commission 
which  had  issued  against  him.  Sir  Samuel  JRinrnUyt  for 
the  bankrupt,  observed  that,  notwithstanding  the  case  of 
Traughton  v.  Giilejf,  it  was  never  decided,  where  there  was 
a  first  commission,  and  afler  a  distance  of  time,  no  certi- 
ficate having  been  obtained,  a  second  commission  issued, 
that  merely  as  the  assignees  under  the  first  did  not  claim 
the  property  therefore  the  second  should  stand ;  and  it  is 
extremely  important  to  the  bankrupt  to  be  the  object  of 
two  concurrent  commissions,  for  instance,  with  reference 
to  the  certificate.  The  Lord  Chancellor:— The  difficulty 
is  this :  the  first  commission  subsisting,  of  whatever  date, 
the  second  is  clearly  bad.  Cases  have  however  occurred 
where  an  old  coifimission  subsisting,  and  the  bankrupt 
having  gone  again  into  trade,  a  new  commission  issued, 
which  he  attempted  to  supersede;  and  it  was  held,  that,  if 
Vol.  III.  3  d 
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the  persons  claiming  beneficially  under  the  old  commission 
did  not  mean  to  interfere  with  the  eflfects  under  the  latter 
commission,  the  Court  would  not  interpose ;  yet  then  this 
difficulty  remained,  that  the  first  commission  might  be  set 
up  as  a  bar  to  an  action  under  the  second.  The  Court 
however  has  refused  to  interfere  in  that  case,  and  has  in 
Lord  HardwicU%  time  frequently  permitted  two  conunis- 
sions  to  proceed  together, —  a  separate  afler  a  joint  com- 
mission ;  yet  it  is  clear  in  law  that  the  separate  commission 
was  bad.  Many  important  observations  arise  against  what 
the  Court  did  in  the  case  of  Trougkton  v.  Gidey.  Upon  this 
point  the  petition  of  the  bankrupt  stood  over,  that  prece- 
dents might  be  searched. 

Cmo,  ex  parie^  1809,  16  Ve$.  237.  This  was  a  petition 
by  an  uncertificated  bankrupt  under  a  former  commission, 
to  supersede  a  second  commission  that  had  issued  against 
him.  Lord  Eldan  .-—I  am  well  aware  of  all  the  difficulues 
that  belong  to  the  case  of  two  commissions  subsisting  agabst 
the  same  person.  In  law  the  second  commission  is  good 
for  nothing;  the  assignee  cannot  bring  an  action  or  protect 
himself  under  it ;  in  short,  the  second  conunission  cannot 
have  any  operation,  except  under  direction  of  arrangement 
here.  If  a  joint  commission  issues  against  persons,  one  of 
whom  has  been  declared  a  bankrupt  under  a  separate  com* 
mission  against  him,  the  joint  commission  is  a  nullity,  one 
of  the  parties  being  already  a  bankrupt  under  a  prior  com- 
mission. So  a  joint  commission  subsisting,  a  subsequent 
separate  coipmission  against  one  of  those  bankrupts  is  a 
nullity.  The  petition  was  accordingly  directed  to  stand  over. 
Notice  to  be  given  by  the  bankrupt  to  the  creditors  under 
the  first  commission,  and  to  the  petitioning  creditor  under 
the  last. 

Exports  Zees,  ex  parte  Pouldmt  1809, 16  Fes.  475.  This 
was  a  petition  by  the  bankrupt  to  supersede  a  second  com- 
mission, on  the  ground  that  he  was  uncertificated  under  a 
former  commission.  The  whole  doctrine  as  to  the  inva- 
lidity of  the  second  commission,  and  the  discretionary 
power  of  the  Chancellor  to  supersede  or  support,  is  here 
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discussed,  and  ike  ease  comdudes  wkh  Ae  CkanceUar'e  refusal 
€o  supersede  the  second  oomnUsaion. 

Ex  parte  Brown^  ex  parte  Ifunttm,  1812,  1  V.SfB.6Q. 
This  was  a  question  whether  a  separate  commtssion  or  a 
subsequent  joint  commission  should  stand.  The  Lord 
Chancjzlloe: — I  always  felt  great  difficulty  in  under- 
standing the  principle  upon  which,  for  a  long  time,  a  joint 
commission  and  a  separate  commission  were  permitted 
to  go  on  together.  My  opinion  has  always  been,  that 
if  the  joint  commission  was  the  first  the  separate  com- 
mission was  in  law  good  for  nothing,  and  if  the  separate 
commission  was  the  first  the  joint  commission  was  bad. 
Unless  therefore  it  was  by  the  effect  of  amicfable  arrange^ 
ment,  to  which  the  debtors,  both  joint  and  separate,  lent 
tbemselv-es,  it  is  very  difficult  to  conceive  how  any  person 
could  effectually  proceed  at  law  under  the  second  com-* 
mission,  either  for  civil  or  criminal  purposes.  If,  therefore, 
this  separate  commission  is  to  be  superseded,  it  must  be 
upon  an  understanding  that  he  is  to  have  all  the  rights  of  a 
joint  and  separate  creditor;  and  it  must  be  accompanied 
with  an  order  that  he  shall  prove  as  a  joint  creditor,  if  he 
thinks  proper. 

Butts  v.  Bilke,  1817,  4^  Price,  2^0.  A.  Geddes,  71  Mil- 
i^eHf  and  O,  Geddes  were  partners.  Separate  commissions 
issued  against  A,  Geddes  and  T.  MiUikeH.  This  was  trover 
by  the  assignees  under  the  separate  commissions,  together 
with  G.  Geddes,  A  joint  commission  was  afterwards  issued 
against  the  three,  A.  Geddes^  T.  Mitilhen,  and  G,  Geddes  i 
and  the  assignees  under  the  separate  commission  were 
assignees  under  the  joint  commission.  Mr.  B,  Thdmson 
nonsuited,  as  6r.  Geddes,  being  included  in  the  joint  com- 
mission, had  not  any  property.  Upon  a  motion  to  set 
aside  the  nonsuit,  the  case  was  stated  to  be  of  great  im- 
portance, and  the  facts  were  ordered  to  be  stated  on  a 
special  verdict,  and  upon  the  argument  on  this  special 
verdict  the  nonsuit  was  set  aside,  but  more  upon  a  point 
of  form  than  of  substance,  as  there  was  not  any  allegotion 
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in  tlie  special  verdict  that  O,  Gedde»  bad  committed  an  act 
of  bankruptcy.  S.  C.  2  Rote^  171 ;  1  Martin  on  Part- 
nerships, 220. 

In  exports  Cridland,  1814,  3  F.  ^  J9.  96.  This  case  iras 
cited  by  Sir  S,  RomiUy  and  Mr.  Moniague^  who  said,  ^  In 
the  coarse  of  the  last  term  the  Court  of  Exchequer  deter- 
mined this  point  as  between  a  joint  commission  after  a 
separate  commission  in  England,  granting  a  new  trial  against 
the  opinion  of  the  Lord  Chief  Baron."  Upon  which  the 
Lord  Chancellor,  in  his  judgment,  said,  ^<  With  regard  to 
the  present  state  of  this  subject  in  the  Court  of  Ex- 
chequer, though  it  has  gone  to  a  new  trial,  it  may  come 
back  in  a  shape  that  may  produce  this  very  question; 
and  it  is  no  inconsiderable  drawback  upon  the  opinion 
I  have  entertained  against  the  validity  of  the  second  of  two 
English  commissions,  that  the  Lord  Chief  Baron,  looking 
to  Lord  Hardwicke*s  opinion,  and  unable  to  account  for 
his  practice,  thought  that  both  commissions  might  stand. 
While  the  subject  is  in  that  degree  of  doubt,  it  is  too  much 
for  me  to  supersede  this  commission.  The  bankrupt  may 
try  it,  and  due  attention  will  be  given  to  the  difficulties 
belonging  to  it  under  all  the  circumstances,  especially  where 
those  difficulties  seem  most  to  press.**  In  7W  v.  WtUont 
*7  B.  Sf  C.  688,  Mr.  Parke,  then  at  the  bar,  said,  "  In 
BtUis  V.  Biike  it  was  considered  by  Lord  Chief  Baron 
namson  as  a  question  of  great  difficulty,  whether  a  second 
commission  was  void,  or  merely  voidable;  but  the  point 
was  not  decided."  Lord  TerUerden:  —  Reference  was  also 
made  to  the  case  of  Butis  v.  BUke,  in  which  the  Court  of 
Exchequer  expressed  a  doubt  as  to  the  absolute  nullity  of 
the  second  commission.  They  seem  to  have  thought  that 
the  Lord  Chancellor  might  supersede  the  first  commission, 
and  that  then  the  second  would  be  in  force.  We  are  not 
called  upon  to  decide  what  would  be  the  effect  of  super- 
seding the  first  commission,  it  is  sufficient  for  the  present 
case  to  say,  that  upon  the  authorities  and  opinions  referred 
to  we  are  of  opinion  that  the  second  commission  is  a 
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nullity,  inasmuch  as  there  is  nothing  upon  which  it  can 
operate,  all  the  bankrupt's  property  being  vested  in  the 
assignees  under  the  6rst  commission. 

From  the  time  of  this  decision  there  is  not  any  dictum  by 
Lord  Sldon  as  to  the  invalidity  of  the  second  commission. 

Ex  parte  Cridlandy  1814,  3  Ves.Sf^  Bea.  94.  This  was  an 
application  to  supersede  a  joint  commission,  a  previous 
separate  commission  having  issued  in  Ireland  against  one  of 
the  bankrupts.  This  Lord  Eldon  refused,  and,  in  a  long 
judgment,  intimating  the  expediency  of  applying  to  Par* 
liament,  he  says :~'' The  ground  on  which  this  petition 
prays  that  the  joint  commission  in  England  may  be  super- 
seded, that  there  is  a  commission  against  one  of  the  partners 
previously  issued  in  Ireland,  brings  forward  a  question 
certainly  of  great  importance,  and  most  distressing  in  every 
view  of  it.  We  know  there  have  been  many  commissions 
actually  supported,  whether  without  question  I  do  not  say, 
while  proceedings  in  other  countries  analogous  perhaps 
not  in  all  respects  similar  to  a  commission  of  bankruptcy 
have  been  going  on,  having  previously  commenced,  against 
the  same  person ;  as  the  cessio  bonorum  in  Holland,  and  a 
proceeding  something  similar  in  Russia ;  and  it  is  unques« 
tionable,  that  until  lately  there  has  been  a  general  per- 
suasion that  a  commission  of  bankruptcy  here  and  a 
sequestration  in  Scotland,  which  is  analogous  but  not 
altogether  like  to  it,  might  proceed  together. 

^  It  is  also  familiar  that  Lord  Hardtviche,  a  very  great 
Common  lawyer,  as  well  as  a  great  judge  in  equity,  sup- 
ported two  English  commissions  together.  A  practice  has 
lately  prevailed  of  superseding  one,  or  making  such  regu< 
lations  as  to  the  proceedings  in  one  as  would  tend  to  the 
convenient  administration  of  justice;  taking  care,  if  the 
latter  was  preferred,  to  exclude  the  means  of  trying  the 
effect  of  the  former  upon  the  latter,  in  case  a  competition 
should  arise.  It  is  however  extremely  difficult  to  say  on 
what  that  practice  rests.  It  is  said  justly  that  the  demand 
of  a  commission  is  of  right :  therefore,  if  one  partner  has 
committed  an  act  of  bankruptcy,  and  there  is  a  debt^  that 
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will  support  a  commissioiiy  the  great  seal  cannot  refuse  it, 
and  if  a  separate  commissioD  is  granted,  and  the  conrej* 
ances  are  made  under  it  by  the  commissioners,  all  tbe 
interest  of  that  person  in  not  only  the  separate,  but  the 
joint  estate,  is  by  law  vested  in  his  assignees. 

**  Then  these  difficulties  occur :  1st,  1£  that  separate  cre- 
ditor had  the  right  of  taking  out  and  prosecuting  a  com- 
mission, how  does  it  happen  that  the  Great  Seal  says  he 
shall  have  it  to  a  certain  extent,  stopping  by  order  at  tbe 
distribution  under  that  right. 

*'  2d]y,  If  the  property  has  by  the  assignment  passed  to 
the  assignees,  how  is  it  got  out  of  them  again,  while  the 
commission,  not  being  actually  superseded,  still  exists? 
That  question  has  led  to  the  new  practice;  a  strong  act  of 
power  I  admit.  It  is  certain  that  in  the  face  of  all  these 
difficulties  commissions  both  joint  and  separate  have  pro- 
ceeded together  during  a  very  long  period,  while  the  ad- 
ministration of  justice  in  bankruptcy  was  committed  to 
persons,  whose  superiors  in  knowledge  will  never  appear 
in  this  place;  and  the  older  reports  do  not  furnish  an 
instance  of  the  question  arising :  yet  we  are  met  by  the 
other  doctrine^  that  a  second  separate  commission  against 
an  uncertificated  bankrupt  is  an  absolute  nullity  ;  and  how 
can  a  joint  commission  stand  under  such  circumstances, 
having  no  property  to  operate  upon,  all  the  share  of  one 
partner  being  gone  to  the  assignees  under  the  separate 
commission* 

**  These  difficulties  always  pressed  my  mind  extremely ; 
and  the  conclusion  I  have  formed  is^  that  though  I  could 
not  say,  on  what  principle  both  commissions  could  subsist 
together,  yet  I  was  bound  in  many  instances  not  to  super- 
sede a  second  commission  on  account  of  a  former  commis- 
sion subsisting ;  which  however  would  not  determine  the 
effect  of  the  second,  if  the  question  arose  at  law,  notwith- 
standing all  the  difficulties  with  which  I  have  fenced  it, 
or  if  they  should  be  broken  through.  It  is  sufficient,  that 
the  Court  has  not  in  all  cases  taken  the  means  of  stopping 
tbe  commission." 
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In  ex  parte  Carhorighi^  1815,  2  Bose^  232,  a  commission 
was  issued  by  an  uncertificated  bankrupt  upon  a  debt  con- 
tracted since  his  commission.  Upon  a  petition  to  supersede 
upon  the  ground  that  all  his  property  was  vested  in  his 
assignees.  Lord  Wdon  said : — **  I  should  feel  considerable 
difficulty  in  saying,  after  the  decisions  by  which  an  uncer* 
tificated  bankrupt  has  been  held  competent  to  acquire 
property  and  to  maintain  actions,  that  he  was  incompetent 
to  sue  out  a  commission.  With  respect  to  the  objection  to 
the  bond,  I  cannot  anticipate  that  there  will  not  be  property 
to  satisfy  that  demand,  if  occasion  should  call  for  its  exac- 
tion. It  should,  however,  be  ascertained  what  the  assignees 
say  to  this  proceeding  on  the  part  of  their  bankrupt,  and 
for  that  purpose  let  notice  be  given  to  them,  and  let  the 
petition  in  the  meantime  stand  over.*' 

Cciees  whichy  since  6  Geo.  4,  have  been  decided  on  this  pointy 
as  to  the  validity  cf  a  commission  against  an  uncertificcUed 
bankrupt. 

The  next  is  TiU  v.  Wilsony  1828,  "1  Bam.  Sf  Cress.  684,  of 
which  the  marginal  note  is  as  follows:—^  A  second  com- 
mission, issued  against  a  trader  before  a  former  commission 
has  been  disposed  of,  is  a  nullity ;  and  where  a  bankrupt 
obtained  his  certificate  under  a  second  commission  issued 
under  such  circumstances  :  Held,  that  he  was  not  entitled 
to  be  discharged  out  of  custody,  although  the  debt  for 
which  he  was  detained  was  contracted  before  the  issuing 
of  that  commission."  The  following  is  the  argument  of 
Mr.  Baron  Parkcy  then  at  the  bar:— <<  There  are,  undoubt- 
edly, several  dicta  in  the  reports  of  cases  in  the  Courts  of 
equity,  that  a  second  commission  taken  out  against  a  party 
who  has  not  obtained  his  certificate  under  the  first  is  void* 
But  it  will  be  found  that  most  of  them  are  founded  upon 
the  authority  of  Lord  Hardwichcy  who,  in  the  case  of 
ex  parte  Proudfoot,  said  that  a  second  commission  was  void 
at  law.  The  ground  was,  that  the  bankrupt's  property  was 
vested  in  his  first  assignees,  and  there  was  nothing  for  the 
second  commission  to  operate  upon ;  but  when  that  case 
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was  decided,  it  was  considered  that  an  uncertificated  bank- 
rupt could  in  no  case  acquire  any  property*  It  has  since, 
however,  been  fully  settled  that  he  has  a  special  property 
in  goods  acquired  by  himself  after  bankruptcy,  and  that  he 
may  maintain  trover  for  them  against  strangers,  WM  y. 
Fox,  The  opinion  of  Lord  Uardwicke  may  therefore  have 
proceeded  upon  a  wrong  impression  as  to  the  law  in  this 
respect.  At  all  events,  an  uncertificated  bankrupt  haa 
some  interest  which  would  pasa  to  his  assignees  under  a 
second  conunission ;  for  he  has  an  equitable  interest  in  the 
surplus  of  his  effects  administered  under  the  first  commis- 
sion, which  remains  after  payment  of  his  debts.  A  second 
commission  may  therefore  issue,  and  be  supported  at  law, 
at  least,  until  it  is  avoided  by  supersedeas**' 

The  judgment  of  the  Court  was  delivered  by  Lord 
Tenterden^  who  said : — '*  We  are  not  called  upon  to  decide 
what  would  be  the  effect  of  superseding  the  first  commis- 
sion, it  is  sufficient  for  the  present  case  to  say  that  upon 
the  authorities  and  opinions  referred  to  we  are  of  opinion 
that  the  second  commission  is  a  nullity,  inasmuch  as  there 
is  nothing  upon  which  it  can  operate,  all  the  bankrupt's 
property  being  vested  in  the  assignees  under  the  first 
commission.*' 

As  this  decision  is  founded  on  the  doctrine  of  Marim 
V.  O'Hara  and  ex  parte  Proudfooty  it  must  stand  or  fall 
by  the  strength  or  weakness  of  their  dicta  or  decisions* 
It  ought,  however,  to  be  observed,  that  Lord  Tenierden*s 
dictum  that  the  old  law  is  altered  ought  to  be  qualified 
by  the  words  ''  to  a  certain  extent ;"  for,  although  altered, 
it  must  not  be  assumed  that  it  is  nullified*  Whether  the 
alteration,  such  as  it  is,  is  wise  or  not,  is  another  question. 

There  are  various  other  cases  in  confirmation  of  the 
doctrine  of  Till  v.  Wilson;  but  as  they  are  founded  on 
this  decision,  they  must  stand  or  fall  according  as  the 
foundation  is  on  a  rock  or  on  the  sand. 

The  next  case  is  Phillips  v.  Horwood,  1820,  1  B.  Sf  Jd. 
619,  when  this  doctrine  was  confirmed. 

The  next  case  is  Nelson  v.  Cherrell^  18SI,  7  Bing,  663. 
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In  this  case  it  was  adjudged  that  a  commission  against  an 
uncertificated  bankrupt  was  void. 

The  judgment  is  as  follows : — '*  The  Court  could  not 
hold  the  second  commission  void  in  one  case,  and  support 
it  in  another :  the  decision  in  the  King  s  Bench  is  quite 
decisive;  and  as  we  approve  of  that  decision,  we  must 
adhere  to  it.*'  Which  decision  was  confirmed  8  Bing.  S16* 
The  next  case  upon  the  subject  is  in  re  Chambers^ 
2  Menu  4r  Ayr,  294>  in  which  a  commissioner  declined  to 
open  a  fiat  against  an  uncertificated  bankrupt,  on  the 
ground  of  its  being  void  at  law. 

*^  Although  not  strictly  applicable  to  the  present  question, 
I  probably  shall  not  find  a  better  occasion  than  the  present 
for  observing,  that  an  error  has  got  abroad,  and  been  acted 
upon,  that  when  a  second  fiat  issues  against  an  uncertifi- 
cated bankrupt  the  commissioner  is  justified  in  not  opening 
it.     This  idea  would  do  much  mischief  if  it  prevailed  in 
practice.    I  know  of  cases  where  former  London  lists  of 
commissioners  have  declined  to  open  a  separate  commission, 
because  aware  of  a  previous  joint  commission,  including 
the  person  against  whom  the  previous  separate  commission 
issued ;  and  when  such  cases  have  been  brought  before  the 
Lord  Chancellor  he  has  constantly  declared  that  the  com- 
missioners must  open  every  fiat  which  comes  to  them.    The 
erroneous  idea  to  which  I  refer  has  arisen  from  the  circum- 
stance that  the  case  before  Lord  Brougham  is  not  so  fully 
reported  as  could  be  wished.    It  is  important  to  state,  that 
what  was  there  a  doubt  has  been  stated  not  to  be  a  prin- 
ciple to  be  acted  upon.    But  as  between  the  Court  above 
and  the  London  commissioners,  the  question  is  not  whether 
it  is  a  first  or  third  fiat;  their  duty  is  to  open  all  fiats 
directed  to  them  ;  and  if  arrangements  can  be  afterwards 
effected,  so  much  the  better. 
"  Theprmcipk* 
**  From  a  consideration  of  these  authorities  it  may,  I 
think,  be  safely  inferred,  that,  although  there  are  various 
dicta  that  a  commission  against  an  uncertificated  bank- 
rupt is  void,  it  has  never  been  so  decided.    Whether  it 
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ever  will  be  00  decided  muM  depend  upon  the  principles 
on  which  these  dicta  arefoundedy  which  189  Aai  the  bank' 
iiqft  it  moapabk  ^  adwgr  Martin  v.  O^JSiara^  1778, 
O0wp,2^ 

That  the  bankrupt  ib  incapable  of  acting  is  a  point  which 
clearly  is  too  general^  for  it  has  long  been  settled,  hj  a 
variety  of  decisions,  that  the  bankrupt  is  capable  of  acting 
with  all  the  world,  except  against  his  own  assignees.  All 
the  cases  upon  this  subject  will  be  found  in  Ntas  v.  Adam" 
mm^  S  B.  Sf  A,  %7 ;  viz.  C^^fpendale  v.  TlumUnson^  Cooke, 
432;  Webb  v.  Fox,  1  Esp.  140;  TiU  v.  Osbom,  Amb.  630; 
Webb  V.  Ward,  7  T.  R.  391 ;  Trout/hton  v.  Gidq/,  7T.  IL 
296;  Bvansv,  Mann,  Cowp.  570;  Ki^ihen  v.  Barsh,  7 East, 
62 ;  JSesse  v.  Stenenson,  S  B.  S^  S.  598 ;  Coles  v.  Barrow, 
4  TaunL  754;  Hatt  v.  PiekersgiUy  1  Brod.  8f  Bing.  285; 
Tudway  v.  Bowme,  2  Bam.  716*  The  result  of  all  these 
cases  is,  that  the  bankrupt  may  (^ftain  and  retain  property 
against  ail  persons  ececept  his  own  assigitees. 

New  Statute. 

Such  was  the  state  of  the  law  before  6  Geo.  4.  c.  16.  s.  127. 
By  this  statute  it  is  enacted,  «<  That  if  any  person  who  shall 
have  been  so  discharged  by  such  certiiicate  as  aforesaid,  or 
who  shall  have  compounded  with  his  creditors,  or  who  shall 
have  been  discharged  by  any  insolvent  act,  shall  be  or 
become  bankrupt,  and  have  obtained  or  shall  hereafter 
obtain  such  certificate  as  aforesaid,  unless  his  estate  shall 
produce  (after  all  charges)  sufficient  to  pay  every  creditor 
under  tlie  commission  IBs.  in  the  pound,  such  certificate 
shall  only  protect  his  person  from  arrest  and  imprisonment, 
but  his  future  estate  and  efiects  (except  his  tools  and  ne- 
cessary  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife  and  children,)  shall  vest  in  the  assignees 
under  the  said  commission,  who  shall  be  entitled  to  seize 
the  same  in  like  manner  as  they  might  have  seized  property 
of  which  such  bankrupt  was  possessed  at  the  issuing  of 
such  commission." 
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Without  inquiring  whether  the  right  thus  transferred  to 
the  assignees  under  the  second  commission  is  in  concur* 
rence  with  or  in  exclusion  of  the  creditors,  the  question 
now  under  consideration  is,  (I) '^  Does  this  claim  nullify 
the  Chancellor's  power  to  issue  a  third  commission." 

The  Cases. 

The  first  case  is  ex  parte  Rcbinson^  Aug.  1828,  1  Mont,  tf 
Mae.  44.  '<  The  petition  stated,  that  this  commission  had 
issued  upon  the  petition  of  Reynolds ;  that  Reynolds  had 
been  twice  a  bankrupt ;  and  that>  although  he  had  obtained 
his  certificate  under  both  commissions,  there  had  not  been 
any  dividend  under  the  second  commission ;  that  the  peti- 
tioner had  proved  a  debt  of  250^  under  the  commission 
against  Freer^  not  anterior  to  the  debt  of  Reynolds  i*  and 
he  then  applied  to  substitute.  '<  The  Vice  Chancellor : — 
By  section  127  it  is  enacted,  that  whenever  there  happens 
to  be  an  acquisition  of  future  estate,  it  vests  absolutely, 
and  ab  inUioy  in  the  assignees.  They  take  a  present  vested 
interest  from  the  date  of  the  assignment  by  operation  of 
law  ;  the  effect  of  the  statute  being  to  take  all  property  out 
of  the  bankrupt,  and  to  vest  it  absolutely  in  his  assignees ; 
and  as  it  cannot  vest  both  in  the  bankrupt  and  in  his 
assignees,  the  rights  supposed  to  be  in  the  bankrupt  do  not 
exist.'*  This  case  is,  perhaps,  not  of  much  importance 
as,  if  it  was  an  error,  it  was  an  error  on  the  safe  side. 

The  next  case  is  Foteler  v.  Coster^  1834,  10  B.  4*  C.  427* 
In  this  case  it  was  decided  upon  the  authority  of  Tilly. 
Wilson,  7  JB.  Sf  C.  634,  that  the  third  commission  was  void. 
It  was  said  in  argument  by  Oumey  and  Plati : — **  The  third 
commission,  which  issues  under  such  circumstances,  is 
wholly  void,  for  it  has  nothing  to  operate  upon.  Till  v. 
Wilson  is  an  authority  to  show  that  a  bankrupt  can  have  no 
property  where  there  have  been  two  commissions  issued 
against  him,  and  he  has  not  obtained  his  certificate  under 
the  first ;  for  all  his  estate  and  effects  are  vested  in  the 
assignees  under  the  first.    In  that  case,  the  question  was 
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the  same  in  principle  as  that  which  arises  in  the  present 
case ;  and  exparie  ProudfoUy  Martin  v.  OHaroy  ex  parU 
Boldy  ex  parte  Crewy  ex  parte  Batten^  ex  parte  MarttMf  ex 
parte  Thomson^  ex  parte  Brawny  and  BuUe  v.  BUke  were 
there  cited,  and  the  Court,  after  time  taken  to  consider  of 
their  judgment,  held,  that  a  second  commission  which  had 
issued  against  a  trader  before  a  former  commission  had 
been  disposed  of,  was  a  nullity ;  and  that  a  bankrupi,  having 
obtained  his  certificate  under  such  second  commission,  was 
not  entitled  to  be  discharged  out  of  custody,  although  the 
debt  for  which  he  was  detained  was  contracted  before  the 
issuing  of  that  commission. 

'<  Crwmey  and  PlaU  now  showed  cause.  The  third 
commission  was  voidable,  but  not  actually  void;  and  if 
that  be  so,  the  defendant  is  entitled  to  be  discharged  out 
of  custody.  It  is  said  that  a  second  commission  cannot 
have  any  operation  against  a  bankrupt  who  has  not  ob- 
tained any  certificate  under  the  first,  because  all  his  estate 
and  effects  belong  to  the  assignees  under  the  first.  As- 
suming that  to  be  so,  it  does  not  follow  that  the  second 
commission  is  therefore  void.  The  validity  of  the  commis* 
sion  does  not  depend  upon  what  it  may  produce.  The 
commission  may  be  superseded  by  the  Lord  Chancellor, 
but  until  it  is  superseded,  it  must  be  considered  in  a  Court 
of  law  as  valid.** 

In  Phillips  V.  Horwoody  1830,  \  B.  8^  Ad,  621,  Lord  Ten- 
terden  said:—''  The  ground  of  decision  in  Till  v.  WUmm 
and  in  Fowler  v.  Coster  was,  not  that  the  bankrupt  could 
not  trade,  but  that  the  Lord  Chancellor  had  no  authority 
to  issue  a  subsequent  commission  while  the  effects  were 
still  vested  in  the  assignees  under  a  former  one/* 

In  ex  parte  Welshy  1831,  Mont.  279,  Lord  Brougham  said : 
— *<  As  regards  the  question  before  the  Court  of  King's 
Bench,  it  is  clear  that  the  Courts  were  right ;  namely,  that 
the  property  was  divested  by  the  commission,  and  the  con- 
tinuing the  investment  of  that  property  in  the  assignees.** 

The  next  case  is  ex  parte  Laney  March  1830,  MonL  12. 
The  marginal  note  is  as  follows  :^^*  A  third  commission 
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against  a  bankrupt  who  has  not  paid  ISs*  in  the  pound  is 
▼oidy  and  may  be  superseded  on  the  petition  of  a  person 
summoned  to  attend  the  commissioners  as  a  witness.*'  This 
petition  was  presented  on  the  authority  of  Fowler  v.  Cosier, 
The  Vice  Chancellor  said : — **  I  have  no  alternative^  as  the 
commission  is  void  at  law.  Can  I  permit  it  to  stand  ?  Can  I 
call  upon  the  commissioners  to  act,  or  permit  them  or  the 
party  to  be  harassed  ?  As  the  assignees  under  the  former 
commission,  and  tlie  bankrupt's  representatives  have  been 
served,  this  commission  must  be  superseded." 

The  next  case  is  ex  parte  Alexander^  May  1831,  MonL  14. 
In  note, — "  The  Vice  Chancellor  superseded  a  third  com- 
mission upon  the  application  of  the  assignees  under  a 
second  commission,  under  which  ISs.  had  not  been  paid.'* 

The  next  case  is  ex  parte  Welsh,  ISSl^  Mont  276,  of  which 
the  marginal  note  is  as  follows : — ^'  Where  a  second  com- 
mission issued  against  a  person  who  had  previous  to  the 
first  commission  compounded,  the  Lord  Chancellor  refused 
to  supersede  the  second,  because  1 5s.  in  the  pound  had  not 
been  paid  under  the  first."  The  argument  of  Mr.  Rose  is  as 
follows : — ^  The  decision  in  the  Court  of  King's  Bench,  of 
which  it  is  supposed,  in  the  profession,  that  one  of  the 
judges  entertained  great  doubt,  is  now  so  recent,  that  it  can 
scarcely  be  assumed  as  settled  law.  The  principle  upon 
which  it  is  decided  is,  that  the  commission  is  invalid  be- 
cause there  is  not  any  property  upon  which  it  can  operate, 
a  supposition  which,  if  correct,  would  annihilate  the  greater 
part  of  existing  commissions,  and  which  was  always  doubted 
by  Lord  Thurhw^  ex  parte  HolUngsworifh  Codke,  10.  As 
there  may  be  a  surplus,  or  the  assignees  under  the  prior 
commission  may  have  so  suffered  their  bankrupt  to  have 
acted  as  to  be  reputed  owner  of  property;  and  because 
there  may  be  other  requisites  than  the  possession  of  pro- 
perty to  render  it  necessary  that  a  commission  should  issue 
against  a  person  with  whom,  after  a  known  act  of  bank- 
ruptcy, there  can  be  no  valid  dealings. 

««  The  dictum,  therefore,  of  the  Court  of  King's  Bench, 
that  the  Lord  Chancellor  has  not  authority  to  issue  such 
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GommiBtion,  (if  the  words  were  used  by  the  Court  ia  the 
strong  sense  stated  by  the  reporter,)  is  mistaken  law.** 

In  the  judgment  of  the  Chancellor  (Lord  Broitffham)  he 
says :«»«  The  result  of  my  oonsideiation  of  the  act  of  par* 
liameat  and  the  cases,  and  particularly  of  the  cases  at  law, 
is,  that  I  cannot  adopt  die  opinion  (I  say  it  with  great  re- 
spect to  the  leaned  judges)  —  I  oannot  adopt  their  obker 
dieta  in  those  cases.  I  cannot  bring  my  mind  to  say  that 
the  great  seal  has  not  the  power  to  issue  a  third  com- 
mission in  these  cases,  when  I  do  not  6nd  that  the  power  is 
limited  or  taken  away  by  the  act  of  parliament."  Such  is 
the  conflict  of  judicial  opinion  upon  this  point.  There 
have  been  various  subsequent  cases  in  which  the  point  has 
been  obsenred  upon. 

Obtervadong. 

First,  The  power  of  the  Chancellor  to  issue  a  third  com- 
mission is  not  directly  limited  or  taken  away  by  the  statute: 
and  if  the  legislature  had  intended  to  limit  or  nullify  it,  would 
such  intention  have  been  left  to  inference  ?    In  ev  parH 
Welsh  Lord  Brougham  says : — '^  I  cannot  bring  my  mind  to 
say  that  the  great  seal  has  not  the  power  to  issue  a  third 
commission  in  these  cases,  when  I  do  not  find  that  the  power 
is  limited  or  taken  away  by  the  act  of  parliament;*'  and  in 
ex  parte  Burgess,  2  GLSf  J.  199,  upon  a  question  whether  a 
builder  was  a  worker  of  goods  and  commodities  within  the 
meaning  of  this  act.  Lord  Lgndhvrst  said : — <<  Before  the 
present  act  passed,  the   questions  upon  this  species  of 
trading  had  been  the  subject  of  repeated  discussions ;  it  is, 
therefore,  a  reasonable  presumption,  that  if  the  legislature 
had  intended  to  include  this  description  of  persons  in  the 
bankrupt  laws,  that  they  would  have  been  included  by  a 
clear  and  distinct  enactment,  instead  of  such  vague  words 
as  '  the  workmanship  of  goods  and  commodities."* 

Second,  Supposing  there  is  a  surplus,  or  that  firom  any 
oiher  source  there  is  property  to  which  the  third  class  of 
creditors  may  be  entitled,  is  such  surplus  to  be  returned 
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to  the  bankrupt  by  virtue  of  6  Geo.  4.  c.  16.  s.  132.,  or 
ought  such  surplus  to  be  divided  bj  the  assignees  under 
the  second  commission  amongst  the  third  class  of  creditors  ; 
or  ought  there  to  be  an  existing  commission  under  which 
the  creditors  would  be  entitled  to  prove,  and  the  assignees 
justified  in  receiving  and  appropriating  such  surplus  ? 

in  ex  parte  Fowler^  1831,  in  note,  McfnU  279,  the  bank- 
rupt had  insured  his  life  to  an  amount  sufficient  to  pay 
all  his  debts.  He  died  abroad  afler  a  third  commission 
against  him  had  been  superseded,  and  the  creditors  lost  the 
property,  which,  except  by  vexatious  litigation,  they  could 
not  recover,  and  the  surplus  they  had  no  right  to  receive. 
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DECIDED  IN    ALL   THE   OTHER    COURTS. 


ACCOUNTS  OF  ASSIGNEES. 

See  Assignees,  Accounts. 


ACCOUNTANTS. 

See  Assignees. 


ABSENTING. 
See  Act  of  Bankruptcy. 


ACQUIESCENCE. 

1.  A  bankrupt  is  not  prevented 
from  petitioning  to  annul  by  acts  of 
acquiescence  to  the  fiat,  when  he  is 
ignorant  of  his  rights.  £x  parte 
Chambers,  1  Dea.  197.  S.  C.  2  Mont. 
&  Ayr.  440. 

2.  A  bankrupt  offering  a  solicitor 
lOOL  to  procure  the  certificate,  who 
refuses,  is  not  acquiescence.  Contrd 
if  accepted.  Ex  parte  Sowers, 
3  Mont  &  Ayr.  33. 


ACT  OF  BANKRUPTCY. 

I.  Quiere,  Whether  an  act  of  bank- 
ruptcy by  denial  of  the  debtor  to 
the  cestui  que  trust  is  good  to  sup- 
Vol.  III. 


port  the  fiat,  the  trustee  being  the 
proper  party  to  demand  and  receive 
the  debt.  Per  Sir  G.  Rose.  Ex 
parte  Gray,  4  Dea  &  Ch.  778.  S.  C. 
2  Mont.  &  Ayr.  283. 

2.  Quaere,  Whether  shutting  up 
shop,  and  going  from  home  for  two 
days,  without  making  any  provision 
in  case  creditors  called  for  pay- 
ment of  their  debts,  is  not,  of  itself, 
an  act  of  bankruptcy.  Ex  parte 
Austen,  Dea.  533. 

3.  A  trader,  on  an  execution  being 
put  into  his  house,  shuts  up  his  shop, 
and  goes  from  home  for  two  days, 
without  leaving  any  directions  in 
case  of  creditors  calling  for  the  pay- 
ment of  their  debts.  A  creditor  calls 
for  this  purpose  during  his  absence, 
and  is  unable  to  discover  where  he 
is  to  be  found :  Held,  these  circum- 
stances constituted  an  act  of  bank- 
ruptcy. Ex  parte  Attsten,  2  Dea. 
533. 

4^  Where  the  bankrupt  went  to 
New  South  Wales  on  business,  leav- 
ing a  general  power  of  attorney  with 
his  clerk  to  act  in  his  absence,  but 
left  no  provision  for  the  payment  of 
bills  falling  due  during  his  absence : 
Held,  that  this  was  an  act  of  bank- 
ruptcy. Ex  parte  Kilner,  re  Bryant, 
2  Dea.  324. 

See  Reputed  Ownership. 
Se 
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ACTIONS  AT  LAW. 
See  Annulling.  —  Pleading. 


ACTIONS  BY  ASSIGNEES. 
See  Assignees,  Suite  and  Actione, 


ADJOURNING  CHOICE  OF 
ASSIGNEES. 

See  Assignees,  Choice. 


ADJUDICATION  OF  BANK- 
RUPTCY. 

1.  On  a  reference  back  to  the 
commissioDer  to  review  the  adjudi- 
cation of  bankruptcy,  any  new  evi- 
dence then  taken  will  be  evidence 
to  support  the  fiat  Ex  parte  WeU 
den,  S  Mont.  &  Ayr.  49S. 

%  It  seems  the  bankrupt  can  pe- 
tition to  annul  a  fiat  before  adjudi- 
cation. Ex  parte  Platte  3  Mont  & 
Ayr.  62.     S.  C.  2  Dea.  227. 


ADVERTISEMENTS. 
In  Gazette* 

1.  On  an  application  to  stay  the 
advertisement  of  the  bankruptcy  in 
the  Gazette,  the  Court  looks  into  the 
depositions  on  the  proceedings,  and 
if  they  appear  satisfactory,  will  not 
interfere.  Re  Bryant^  3  Mont  & 
Ayr.  144. 

2.  A  party  applying  to  stay  the 
advertisement  cannot  see  the  depo- 
sitions in' support  of  the  fiat  Ke 
Btyanty  3  Mont  &  Ayr.  144*. 

In  Newspapers, 

Charges  for  advertising  the  meet- 
ings of  the  commissioners  in  the 
provincial  newspapers,  after  they 
have  been  inserted  in  the  Gazette> 
will  not  be  allowed.  Ex  parte 
Christy,  3  Mont  &  Ayr.  100.  S.  C. 
2  Dea.  127. 


AFFIDAVITS. 

1.  An  affidavit  deposing  to  facts 
on  information  and  belief  may  be 
received,  valeat  quantum.  Ex  parte 
EUiotty  2  Dea.  184.  S.  C.  3  Mont 
&  Ayr.  110. 

2.  When  a  petition,  not  opened,  is 
about  to  be  dismissed  with  costs,  if 
the  respondent's  affidavits  are  not 
filed  in  time,  it  must  be  stated,  to 
save  the  costs  thereof.  Ex  parte 
Sidebotham,  3  Mont  &  Ayr.  495. 

3.  When  affidavits,  not  read  on 
the  hearing,  are  alleged  to  be  im- 
pertinent, the  Court  will  direct  the 
officer,  on  taxation  of  costs,  to  dis- 
allow the  costs  of  them,  if  he  shall 
consider  them  to  be  impertinent 
Ex  parte  Harvey ^  1  Dea.  571.  S.C. 
2  Mont.  &  Ayr.  593. 

See  Certificate. 


AGENT. 

See  PETITIONIlfO  CaRDITOR*S 

Debt. 


AGREEMENTS. 

1.  The  petitioner  covenants  with 
the  bankrupt  that  he  will  procure  a 
lease  to  be  granted  to  him  of  certain 
premises  by  a  third  person:  Held, 
that  this  was  an  agreement  for  a 
lease  within  the  75th  section  of  die 
bankrupt  act,  and  that  the  petitioner 
was  entitled  to  call  on  the  assignees 
to  elect  whether  they  would  acoet>t 
or  decline  such  agreement  Ex 
parte  Benecke^  I  Dea.  187.  S«  C« 
2  Mont  &  Ayr.  692. 

2.  An  order  was  obtained  and 
served  upon  an  assignee,  that  be 
should  elect  whether  he  would  ac- 
cept or  decline  an  agreement  for  a 
lease ;  but  he  took  no  notice  of  tbe 
order,  in  consequence  of  which  a 
fresh  petition  was  presented  for  an 
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order  that  the  agreement  might  be 
rescinded,  and  the  possession  of  the 
premises  delivered  up  to  the  peti- 
tioner, which  was  ordered  accord- 
ingly^. Ex  parte  Blandly  1  Dea. 
286. 

S.  On  the  petition  of  a  person 
having  agreed  to  sell  an  estate  to 
the  bankrupt,  his  assignees  will  be 
ordered  to  elect  whether  they  will 
adopt  or  reject  the  agreement.  Ex 
parte  Bridgery  2  Dea.  581. 

See  Assignees,  Leases, 


ALLOWANCES    TO 
ASSIGNEES. 

See  Assignees,  Accounts. 


ALLOWANCE  TO  BANKRUPT. 

1.  The  bankrupt  is  entitled  to  his 
allowance  after  a  second  dividend 
has  been  declared,  if  it  was  intended 
to  be  a  final  dividend,  notwithstand- 
ing the  commissioners  have  in  the 
order  of  dividend  omitted  to  declare 
it  to  be  a  final  one.  Ex  psirteCoopcr, 
2  Dea.  41.  S.  C.  2  Mont  &  Ayr. 
689.  And  it  makes  no  difference 
that  he  is  indebted  to  his  assignees, 
for  such  debt  cannot  be  considered 
as  '*  any  part  of  the  estate  standing 
out,  not  sold  or  disposed  of"  within 
the  terms  of  the  109th  section  of  the 
bankrupt  act,  and  may  be  set  off  by 
the  assignees  against  the  amount  of 
the  allowance.  Ex  parte  Cooper,  in 
the  matter  of  Cooper,  2  Dea.  41. 
S.  C.  2  Mont  &  Ayr.  689. 

2.  If  the  commissioner  orders  an 
allowance  to  be  paid  to  the  bankrupt 
for  his  maintenance  till  the  choice 
of  assignees,  the  order  may  be  signed 
after  the  choice,  and  when,  after  the 
choice  of  assignees,  they  make  a  fur- 
ther allowance  for  maintenance,  they 


cannot  afterwards  object  that  there 
are  no  funds  to  pay  it  Ex  parte 
Stephenson^  3  Mont  &  Ayr.  605. 

S.  In  calculating  the  bankrupt's 
allowance  under  6  Geo.  4.  c  16. 
s.  128.  the  assignees  may  set  off 
sums  due  from  the  bankrupt  to  the 
estate,  but  he  cannot  set  off  against 
that  sums  due  to  him  from  the  as- 
signees personally.  Ex  parte  Cooper, 
3  Mont  &  Ayr.  137. 


AMENDING  FIAT. 
See  Fiat,  Amending, 


ANNUITY. 
See  Proof,  Annuity, 


ANNULLING. 

Actions. 

1.  A  plaintiff,  to  bring  himself 
within  the  59th  section  of  6  Geo.  4. 
c.  16.,  must  either  prove  his  debt,  or 
have  his  claim  entered  on  the  pro- 
ceedings. Augarde  v.  Thompson, 
2Mee.  &  Wels.  617. 

Consent  of  Creditors. 

2.  A  fiat  may  be  annulled  with 
consent  before  the  forty-second  day, 
if  two  meetings  have  been  appointed, 
the  second  being  for  the  choice  of 
assignees.  In  the  matter  of  JFouhes, 
3  Mont  &  Ayr.  366. 

3.  A  fiat  may  be  annulled,  with 
consent  of  creditors,  when  the  meet- 
ing for  choice  of  assignees  is  adver- 
tised, but  adjourned  because  no  cre- 
ditors attended.  In  the  matter  of 
Foukes,  3  Mont  k  Ayr.  725. 

4.  Fiat  annulled,  with  consent  of 
all  the  creditors,  though  the  affidavit 
of  seeing  two  of  the  creditors  in  Ire- 
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land  sign  the  consent  was  not  sworn 
before  a  magistrate  there.  Ex  parte 
Greer,  in  the  matter  of  Greer,  3  Mont 
&  Ayr.  216.     S.  C.  2  Dea.  340. 

5.  Where  a  bankrupt  left  the 
country  after  a  commission  had  is- 
sued against  him,  and  a  true  bill  was 
subsequently  found  against  him  by  a 
grand  jury  for  not  surrendering  to 
his  commission,  the  Court  refused  to 
grant  a  supersedeas  on  consent  of 
creditors,  or  to  order  the  commis- 
sioners to  appoint  a  meeting  to  take 
his  surrender.  Ex  parte  Levi/,  in  the 
matter  of  Levy,  2  Dea.  25.  S.  C. 
2  Mont  &  Ayr.  685. 

Costs. 

6.  Where  a  bankrupt,  on  a  peti- 
tion to  annul  a  fiat  pressed  for  fur- 
ther inquiry  as  to  the  validity  of  the 
petitioning  creditor's  debt  against  the 
opinion  of  the  Court,  and  the  matter 
was  accordingly  referred  to  the  de- 
puty registrar,  who  reported  that  the 
debt  was  a  good  one,  the  Court  or- 
dered the  bankrupt  to  pay  the  costs 
of  the  inquiry,  there  being  no  estate 
in  the  hands  of  the  assignee.  Ex 
parte  NeirinchXf  1  Dea.  78.  S.C. 
2  Mont  &  Ayr.  384. 

JEvidence. 

7.  The  Court  does  not  treat  the 
proceedings  as  evidence,  but  looks 
at  them  the  better  to  govern  its  dis- 
cretion as  to  annulling.  Ex  parte 
Forster,  3  Mont  &  Ayr.  595- 

8.  On  a  petition  by  the  bankrupt 
to  annul,  in  strict  practice,  the  as- 
signees may  rely  upon  the  deposi- 
tions on  the  proceedings,  without 
giving  the  bankrupt  notice,  or  per- 
mitting him  to  see  them :  but  it 
seems  the  Court  of  Review  will  not 
enforce  this  rule  of  practice  against 
the  bankrupt  but  will  give  him  an 


opportunity  of  answering  such  depo- 
sitions. Ex  parte  Farsler,  3  Mont 
&  Ayr.  592. 

9.  Where  the  bankrupt  bona  fide 
petitions  to  annul,  it  is  nearly  of 
course  to  allow  him  to  become  ac- 
quainted with  the  depositions  on  the 
proceedings.  Ex  parte  Forster,  3 
Mont  &  Ayr.  600. 

10.  If,  on  a  petition  by  the  bank- 
rupt to  reverse  the  adjudication,  the 
assignees  rely  on  the  depositions 
upon  the  proceedings,  which  are  in- 
sufficient the  fiat  will  be  annulled ; 
if  sufficient,  the  bankrupt  is  entitled 
to  an  opportunity  to  controvert  the 
truth  thereof.  Ex  parte  Field, 
3  Mont  &  Ayr.  375. 

1 1 .  Upon  a  petition  to  annul  the 
fiat  or  reverse  the  adjudication,  the 
bankrupt  is  entitled  to  copies  of  the 
depositions ;  and  the  proceedings  are 
not  evidence  against  him,  unless  pre- 
vious notice  is  given  to  him  of  the 
intention  to  use  them.  Ex  parte 
Goodwin,  1  Dea.  695.  S.C.  2  Mont 
&  Ayr.  532. 

12.  On  a  petition  by  the  bankrupt 
to  annul,  an  affidavit  stating  the 
substance  of  an  examination  of  a 
third  person  before  the  commis- 
sioners, cannot  be  read.  Diss.  Sir 
George  Rose.  Ex  parte  Newall, 
3  Mont.  &  Ayr.  666. 

13.  On  a  petition  to  annul  a  fiat 
on  the  ground  of  the  party  not  being 
a  trader,  the  deposition  as  to  the 
trading  before  the  commissioners 
cannot  be  read  in  evidence,  unless 
notice  is  given  to  the  adverse  party 
of  the  intention  to  read  it  on  the 
hearing,  and  a  copy  of  it  is  also  de- 
livered to  him.  Ex  parte  TkurMi, 
in  the  matter  of  Durrani,  2  Dea.  9. 
S.  C.  2  Mont  &  Ayr.  672. 

ParHes, 

14.  Petition  by  an  assignee  to 
annul.     Ex  parte  Lewis,  in  the  mat* 
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ter  of  Chifneyy  3  Mont  &  Ayr,  199. 
S.  C.  2  Dea.  318. 

15.  Fiat  annulled,  on  the  applica- 
tion of  the  assignee,  on  the  ground 
that  it  was  issued  on  a  fictitious  debt 
Ex  parte  Biggsy  3  Mont  &  Ayr. 
393.     S.  C.  2  Dea.  549. 

16.  An  assignee  who  has  a  suffi« 
cient  debt  to  support  the  fiat  ought 
not  to  petition  to  annul  for  want  of 
a  good  petitioning  creditor's  debt, 
without  praying  for  a  new  fiat  Ex 
parte  Biggs^  in  the  matter  of  TTumuu^ 
3  Mont  &  Ayr.  393. 

17.  Where  there  clearly  is  not  a 
good  petitioning  creditor  s  debt,  and 
one  of  two  assignees  petitions  to 
annul,  and  the  petitioning  creditor 
offers  to  indemnify  him,  and  the 
other  assignee  is  willing  to  carry  on 
the  fiat,  and  contends  a  new  peti- 
tioning creditor's  debt  may  be  sub- 
stituted, the  Court  will  not  annul, 
but  will  give  the  assignee  who  peti- 
tions the  option  of  retiring  at  his 
own  cost,  or  of  having  his  petition 
dismissed  with  costs.  Sir  J.  Cross, 
diss.  Ex  parte  Booker^  3  Mont  & 
Ayr.  640. 

Practice. 

18.  Orders  of  the  Court  of  Re- 
view for  annulling  fiats  are  mere 
suggestions  to  the  Lord  Chancellor. 
Re  ScMy  3  Mont  6i  Ayr.  241.    S.  C. 

2  Dea.  405. 

19.  The  Lord  Chancellor  is  not 
bound  to  hear  an  original  petition 
to  annul,  unless  he  thinks  fit,  and  he 
will  not,  unless  ground  is  shown.  Ex 
parte  BriUain,  3  Mont.  &  Ayr.  325. 

20.  If  the  depositions  upon  the 
proceedings  do  not  contain  an  act 
of  bankruptcy,  the  bankrupt  is  en- 
titled to  have  the  fiat  annulled.  Per 
Sir   G.   Rose.      Ex  parte  ForUer, 

3  Mont.  &  Ayr.  595. 


21.  On  a  petition  to  annul  by  the 
bankrupt,  for  want  of  an  act  of  bank- 
ruptcy, the  respondents  must  prove 
the  affirmative.  Ex  parte  Welden^ 
3  Mont  &  Ayr.  493. 

22.  A  petitioning  creditor,  finding 
he  has  not  a  good  debt  to  support 
the  fiat,  may  petition  to  annul,  before 
the  expiration  of  the  time  for  open- 
ing. Ex  parte  Rogers^  3  Mont  & 
Ayr.  506. 

23.  Where  the  bankrupt  concocts 
a  fraudulent  fiat,  and  three  days 
before  it  issues,  abandons  his  inten- 
tion, but  the  other  parties  issue  the 
fiat,  the  bankrupt  cannot  petition  to 
annul.  Ex  parte  Nainfy^  in  the 
matter  of  Nainby,  3  Mont  &  Ayr. 
452. 

24.  The  trustees  under  a  trust 
deed,  cannot  petition  to  annul  a  fiat 
which  prevents  their  dividing  the 
trust  fund,  when  the  objection  is  the 
infancy  of  one  of  the  bankrupts,  who 
was  an  infant  when  he  executed  the 
deed.  Ex  parte  Addisany  in  the  mat- 
ter of  Beard.  3  Mont  &  Ayr.  434. 

25.  Mode  of  proceeding  by  bank- 
rupt to  annul  the  fiat  issued  twenty- 
four  years  ago,  and  where  20s.  in 
the  pound  is  paid,  but  the  creditors 
cannot  be  discovered,  to  consent 
Ex  parte  Ward,  3  Mont  &  Ayr. 
399. 

26.  It  is  not  of  course  to  annul  a 
fiat  as  against  the  petitioning  cre« 
ditor  on  a  verdict  against  the  as- 
signees in  an  action  in  which  the 
petitioning  creditor  was  not  defen- 
dant Ex  parte  Mackintashy  in  the 
matter  of  Mackinlash,  3  Mont  &  Ayr. 
365. 

27.  A  commission  under  the  cir- 
cumstances not  annulled,  though 
there  were  two  verdicts  against  it  at 
law  for  want  of  a  petitioning  credi- 
tor s  debt,  and  the  petitioning  cre- 
ditor and  creditors  assignee  con- 
sented to  annul.     Ex  parte  Munky 

3  £  3 


DIGEST. 


ANNULLING-  aw/fwttcrf. 


in   the  matter  of  Munky   S  Mout 
&  Ayr.  252.     S.  C.  2  Dea.  440. 

28.  Quaere,  Maj  a  bankrupt  pe- 
tition to  annul  before  adjudication  ? 
Ex  parte  PloUy  3  Mont.  &  Ayr.  62. 
S.  C.  2  Dea.  227. 

29.  Terms  imposed  on  annulling 
where  the  bankrupt  does  not  apply 
promptly.  £x  parte  Bowers,  3  Mont 
&  Ayr.  S3.     S.  C.  2  Dea.  99. 

30.  Where  a  party  petitioned  to 
annul  a  fiat,  on  the  ground  of  a  frau- 
dulent act  of  bankruptcy,  and  the 
circumstances  of  the  case  induced  a 
strong  suspicion  that  it  was,  in  effect, 
the  petition  of  the  bankrupt  himself, 
and  that  he  was  party  to  the  fraud, 
the  petition  was  dismissed,  with  costs. 
Ex  parte  Sayer,  2  Dea.  491. 

81.  Where  a  creditor,  in  April,  gave 
notice  of  his  intention  to  dispute  the 
fiat,  and  in  September  opposed  the 
sale  of  the  bankrupt's  property,  but 
did  not  present  a  petition  to  annul 
(on  the  ground  of  fraud  and  defect 
of  trading)  until  February  in  the  fol- 
lowing year:  Held,  that  this  delay 
was  no  objection  to  the  petition,  not- 
withstanding the  bankrupt  obtained 
his  certificate  two  days  after  the 
petition  was  presented,  and  sales  had 
also  been  made  under  the  fiat  Ex 
parte  Lewis,  3  Mont.  &  Ayr.  199. 
S.C.  2Dea.  318. 

32.  The  Court  will  not  annul  a 
flat  on  the  bankrupt's  petition,  though 
consented  to  by  the  petitioning  cre- 
ditor, on  the  ground  that  the  bank- 
rupt had  made  an  arrangement  for 
payment  of  the  petitioning  creditor's 
debt,  without  being  satisfied  that 
there  were  no  other  creditors  of  the 
bankrupt,  or  that,  if  there  were  any 
such,  they  consented  to  the  appli- 
cation.    Ex  parte  Parr,  1  Dea.  77« 

33.  Fiat  will  not  be  superseded, 
on  consenti  under  the  composition 


clauses  (6  Geo.  4.  c.  16.  si  133. 134.) 
until  after  the  second  meeting.  Ex 
parte  Boardman,  4  Dea.  &  Ch.  724. 
S.  C.  2  Mont  &  Ayr.  209. 

34.  A  judgment  at  law  establishing 
the  validity  of  a  commission  is  not 
conclusive  on  the  great  seal  on  a 
subsequent  petition  to  supersede, 
and  the  Court  is  bound  to  look  into 
all  the  circumstances  of  the  case  as 
effecting  the  requisites  to  support 
the  commission.  Ex  parte  Ckambertj 
I  Dea.  197.  S.C.  2  Mont  &  Ayr. 
440. 

35.  Although  injury  may  arise  to 
some  parties  from  superseding  a 
commission,  yet  if  the  bankrupt  is 
clearly  entitled  to  a  supersedeas  he 
must  have  justice  done  him,  the 
Court  taking  care  of  the  interests  of 
those  parties  who  may  be  affected  by 
the  supersedeas.  Ex  parte  Chambersj 
1  Dea.  197.  S.  C.  2  Mont  &  Ayr.  440. 

36.  On  a  petition  by  the  bankrupt 
to  annul  the  fiat  for  want  of  a  good 
petitioning  creditor's  debt,  if  the 
bankrupt  swears  that  he  does  not 
owe  the  petitioning  creditor  100^ 
this  is  a  sufficient  prim&  facie  case 
to  throw  the  onus  of  proving  the 
affirmative  on  the  petitioning  ere" 
ditor.  But  when  the  depositions 
before  the  commissioner  warranted 
the  adjudication,  and  the  petitioning 
creditor  proved  the  existence  of  a 
legal  debt  due  to  him  from  the  bank- 
rupt two  years  ago:  Held,  that  it 
then  lay  on  the  bankrupt  to  show 
that  he  had  discharged  any  portion 
of  the  debt  Where  a  bankrapt, 
some  time  before  his  bankruptcy,  ac> 
knowledged  the  existence  of  the  debt, 
and  had  passed  his  last  examination 
without  challenging  the  validity  of 
it  before  the  commissioner,  the  Coart 
would  not  annul  the  fiat  merely  be- 
cause he  swore  that,  at  the  time  of 
issuing  it,  there  was  not  100/1  due  to 
the  petitioning  creditor,  but  left  the 
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ANNULLING— coitfint««i: 


bankrapt  to  his  action  at  law.  £x 
parte  Mcintosh,  in  the  matter  of 
M'lniosh^  2  Dea.  35. 

37.  Where  a  petitioning  creditor 
applies  to  have  the  fiat  annulled,  be« 
cause  he  is  unable  to  prove  an  act  of 
bankruptcy,  he  must  file  an  affidavit 
that  the  fiat  was  issued  bon&  fide, 
and  that  the  application  is  made 
without  anj  compromise    with  the 

bankrupt.     Ex  parte ,   in   the 

matter  of  CcUchpool,  2  Dea.  98. 

Service  of  Petitioiu 

38.  Where  assignees  were  chosen 
after  the  bankrupt  had  presented 
a  petition  to  annul  the  fiat,  the 
Court  ordered  the  petition  to  stand 
over  until  they  could  be  regularly 
served.  Ex  parte  PlcUt,  3  Mont  & 
Ayr.  62.     S.  C.  2  Dea.  227. 

Want  of  opening, 

39.  A  petition  by  the  bankrupt,  to 
annul  for  want  of  opening,  is  certain 
to  succeed,  unless  a  cross  petition  is 
presented.  Ex  parte  Jones^  3  Mont 
&  Ayr.  503. 

40.  Where  an  application  was 
made  on  the  29th  dav  after  the 
issuing  of  a  country  fiat  for  the  com- 
mon order  to  annul  it  for  want  of 
prosecution,  and  for  another  fiat, 
but  before  the  order  and  the  second 
fiat  were  delivered  out  of  the  office 
notice  was  given  that  the  first  fiat 
had  been  opened  on  the  29th  day, 
the  Court  allowed  the  first  fiat  to 
proceed,  there  being  no  mala  fides 
in  the  party  issuing  it,  upon  condi- 
tion, however,  of  his  paying  all  the 
costs  of  the  application  for  the 
second  fiat,  and  of  the  motion  to 
annul  the  first  Ex  parte  Saunders, 
in  the  matter  of  Kearsley^  3  Mont.  & 
Ayr.  206.     S.  C.  2  Dea.  326. 

See  Acquiescence.— -Commission- 
ers.—Depositions.-«-£stofp£L. 


ANSWERING  PETITION. 
See  Petition,  Anstoering^ 


APOTHECARY. 

See  TitADiNQ. 


APPEAL. 

1.  The  great  seal  will  not  make 
an  order  that  an  appeal  from  the 
Court  of  Review  shall  be  brought  on 
by  petition  instead  of  special  case, 
merely  on  the  ground  that  the  mat- 
ters of  law  and  fact  were  compli- 
cated, or  that  the  afiidavits  were 
voluminous.  Ex  parte  — — ,  1  Dea. 
75.     S.  C.  2  Mont  &  Ayr.  686. 

2.  Quaere,  Whether  an  appeal  to 
the  House  of  Lords  will  be  ordered 
when  the  application  is  made,  not  to 
the  Chancellor  who  heard  the  appeal 
from  the  Court  of  Review,  but  a 
new  Chancellor.  Ex  parte  WoMnsj 
3  Mont  &  Ayr.  135. 

3.  Though  an  appeal  cannot  be 
brought  for  costs  in  the  Lords,  yet 
if  one  be  on  the  merits,  (not  on 
colourable  grounds,  merely  to  raise 
the  question  of  costs,)  the  Lords 
may  reverse  the  order  below  as  to 
costs.  Inglis  v.  Mansfield^  3  Clarke 
&  Fin.  362.  S.  P.  M'Aulay  v. 
Adam,  3  Clarke  &  Fin.  385. 


APPRENTICE, 
^ee  Articled  Clerk. 


ARREST. 
See  Protection  from  Arrest. 
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ARTICLED  CLERK. 

A  a  articled  clerk  to  an  attorney 
is  not  within  the  49th  section  of 
6  Geo.  4.  c.  16-  Ex  parte  PrideauXy 
8  Mont.  &  Ayr.  516,  reversing  ex 
parte  Fusselly  3  Mont  &  Ayr.  67. 


ASSIGNEES. 

Accounts. 

L  Law  charges  incurred  by  the 
petitioning  creditor,  of  which  the 
assignees  afterwards  have  the  bene- 
fit, may  be  allowed  the  assignees  as 
just  allowances.  Ex  parte  Chrisiy^ 
3  Mont  &  Ayr.  91.  S.  C.  2  Dea. 
113. 

2.  Charges  for  meetings  of  credi- 
tors, to  determine  whether  or  not 
the  assignees  should  defend  an  ac- 
tion commenced  against  them,  and 
•charges  for  tavern  expenses  of 
bidders  at  a  sale  of  the  bank- 
rupt's property,  cannot  be  allowed 
in  the  assignees  accounts.  Ex  parte 
MoUneux^  3  Mont.  &  Ayr.  721.  S.  C. 

2  Dea.  33. 

3.  Where  the  assignees  had  made 
certun  payments  to  the  accountants 
employed  by  them,  which  were  dis- 
puted by  the  petitioner,  who  prayed 
that  he  might  surcharge  and  falsify 
the  assignees  accounts,  and  that  the 
bill  of  the  accountants  might  be  re- 
ferred for  taxation,  the  petition,  as 
against  the  accountants,  was  dis- 
missed, with  costs.   Ex  parte  Knight^ 

3  Mont  &  Ayr.  58.      S.  C.  2  Dea. 
215. 

4.  The  assignees  having  applied 
to  be  allowed  the  costs  of  a  pro- 
secution against  the  bankrupt,  in 
which  he  was  acquitted,  a  reference 
was  ordered  to  the  commissioner  to 
inquire  whether  there  was  probable 
cause  for  the  prosecution.  What  a 
petition  for  the  allowance  of  such 


costs  should  state.  Ex  parte  CWm- 
tning,  in  the  matter  of  Cavanagh^ 
3  Mont  &  Ayr.  29.    S.  C.  2  Dea.  9S. 

5.  If  the  bankrupt  requires,  the 
assignees  must  give  him  a  copy  of 
their  accounts;  his  having  seen  them, 
and  taken  copies  of  some  of  them,  is 
not  enough.  The  bankrupt  need  not 
apply  to  the  commissioners  in  the 
first  instance.  Ex  parte  Ennnenon^ 
3  Mont  &  Ayr.  133.  S.C.  2  Dea. 
156. 

Assignments  by. 

6.  The  assignees  assigned  an 
equitable  term  to  a  person  in  poor 
circumstances,  in  order  to  relieve 
themselves  from  responsibility :  H^ 
valid.  The  motive  of  the  assign- 
ment has  no  bearing  on  whether  it  is 
fraudulent  or  not,  if  it  be  reaL  Fogg 
v.  Dobiey  3  You.  &  CoU.  96. 

Choke, 

7.  The  bankrupt  ought  not  to  in- 
terfere in  the  choice  of  assignees; 
if  he  does,  it  seems  they  will  be  re- 
moved. Ex  parte  MoOneux,  3  Mont 
&  Ayr.  703. 

8.  Upon  a  petition  to  remove  as- 
signees on  the  ground  of  their  haviag 
proved  fictitious  debts,  and  having 
fraudulently  connived  with  the  bank- 
rupt to  get  elected  to  that  office,  the 
Court  will  direct  an  inquiry  into  the 
truth  of  the  allegations  in  the  peti- 
tion, if  it  has  reason  to  suspect  that 
the  bankrupt  in  any  way  interfered 
in  the  choice,  notwithstanding  the 
more  serious  charges  brought  against 
the  assignees  are  denied  by  them  on 
oath,  and  only  supported  by  the 
statement  of  the  petitioner.  Ex 
parte  MolineuXy  1  Dea.  603. 

9.  Semble,  the  conunissioners 
should  not  adjourn  the  choice  of 
assignees  to  enable  a  creditor,  whose 
proof  is  rejected  by  them,  to  present 
a  petition  for  liberty  to  prove^  and 
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vote  in  such  choice.  Ex  parte  Big- 
noldy  in  the  matter  of  Brereton^ 
1  Dea.  74S.  S.  C.  2  Mont  &  Ayr. 
63S. 

10.  Where  the  notice  of  the  meet- 
ing for  the  choice  of  assignees  was 
advertised  in  the  Gazette  only  three 
days  before  the  meeting  took  place 
at  Carnarvon,  and  the  creditors  at  a 
distance  had  no  opportunity,  from 
the  shortness  of  the  notice  afforded 
them,  of  attending  such  meeting : 
Semble,  that  this  was  a  sufficient 
ground  for  setting  aside  the  choice 
of    assignees.      £x    parte    Morrisy 

1  Dea.  499. 

1 L  Where  an  assignee  is  elected 
without  his  consent,  and  declines  to 
act,  there  must  be  a  new  choice,  at 
the  cost  of  the  estate.  Ex  parte 
Stephenson^  3  Mont  &  Ayr.  663. 
S.  P.  ex  parte  Cattaraly  1  Dea.  193. 

Interest. 

12.  A  commissioner  finds  that  one 
of  two  assignees  retained  in  his  hands 
a  sum  of  money  for  a  certain  period, 
without  paying  it  into  the  hands  of 
the  bankers  chosen  by  the  creditors, 
and  then  charges  both  assignees  with 
interest  thereon  at  20/.  per  cent 
per  annum,  under  the  6  Geo.  4.  c  16. 
8. 104. :  Held,  that  the  commissioner 
had  no  right  to  charge  both  as- 
signees for  the  retainer  of  one,  .un- 
less he  found  that  the  other  assignee 
knowingly  permitted  the  retainer; 
nor  was  the  commissioner  justified  in 
charging  even  the  one  who  retained 
the  money,  unless  he  found  that  it 
was  culpably  retained  by  him.  Ex 
parte  Benhamy    1  Dea.   26.      S.  C. 

2  Mont  &  Ayr.  272. 

Jurisdiction  over. 

13.  Assignees  ordered  to  indorse 
a  bill,  which  the  bankrupt  had  de* 
posited  without  indorsement      £x 


parte  RJiodesy  3  Mont  &  Ayr.  217* 
S.  C.  2  Dea.  364. 

14.  A  creditor  who  receives  mo- 
ney, part  of  the  estate,  and  after- 
wards becomes  assignee,  is  account- 
able in  the  Court  of  Review.  Ex 
parte  Grimwoody  in  the  matter  of 
Harvey y  3  Mont  &  Ayr.  285.     S.  C. 

2  Dea.  465. 

15.  A  dividend  of  14^.  was  de- 
clared, but  the  assignee,  thinking 
the  estate  would  pay  20;.  in  the 
pound,  paid  a  creditor  at  that  rate, 
and  himself  became  bankrupt,  and 
the  creditor  was  chosen  his  assignee : 
Held,  the  Court  had  jurisdiction  to 
order  him  to  refund  the  excess  re* 
ceived.  Ex  parte  Grimwoody  3  Mont 
&  Ayr.     S.  C.  1  Dea.  394. 

16.  A  person  paid  78/.  to  prevent 
a  dbtress  on  the  bankrupts  pre* 
mises,  and  sold  goods  of  the  bank- 
rupt's, value  49/. ;  the  assignees  were 
restrained  by  injunction  from  bring- 
ing an  action  to  recover  the  49A 
Ex  parte  EUiotty  3  Mont  &  Ayr. 
664. 

Jjccues. 

17.  The  assignees  in  open  Court 
elected  to  reject  a  lease,  and  the  pe- 
tition was  afterwards  dismissed,  but 
the  election  stood  good.  Ex  parte 
Williamsy  in  the  matter  of  Hoblingy 

3  Mont  &  Ayr.  212.     S.  C.  2  Dea. 
330. 

18.  Upon  a  petition  that  assignees 
may  elect  whether  they  will  accept 
or  reject  a  lease,  and  the  assignees 
elect  to  reject  it,  if  there  is  some 
reason  to  suspect  that  the  lease  is 
void,  and  that  the  landlord  had  no 
title  to  grant  it,  the  Court  will  not 
order  the  assignees  to  deliver  up 
possession  of  the  premises,  but 
merely  to  deliver  up  the  lease.  Ex 
parte  Williamsy  re  Hoblingy  3  Mont 
&  Ayr.  210.     S.  C.  2  Dea.  330. 

19.  The  assignees  must  elect  to 
take  or  reject  a  lease,  though  they 


DIGEST. 


ASSlG^EES^continued. 


object  that  it  is  tainted  with  usury. 
£x  parte  WtUiams^  in  the  matter  of 
HMing,  3  Mont  &  Ayr.  210.  S.  C. 
2  Dea.  3S0. 

See  Agreements. 

Liabilities, 

20.  If  an  assignee,  who  does  not 
act,  is  not  consulted  as  to  sale  of 
part  of  the  estate,  and  he  has  rea- 
sonable cause  to  doubt  whether  it 
will  be  beneficial,  he  cannot  be  com- 
pelled, without  a  reference,  to  exe- 
cute the  conveyance.  Ex  parte 
Underhill,  3  Mont,  h  Ayr.  660. 

21.  Where  a  creditor  has  given 
notice  to  dispute  the  bankruptcy  in 
a  pending  action  brought  against 
him  by  the  assignees,  he  cannot 
afterwards  petition  against  them  in 
their  character  of  assignees.  Ex 
parte  Hill,  2  Dea.  263. 

Purcheues  by. 

22.  Where  an  assignee,  without 
leave  of  the  Court,  purchases  any 
portion  of  the  bankrupt's  property, 
it  is  the  invariable  rule,  on  the  com- 
plaint of  any  creditor,  to  order  him 
to  be  removed  from  the  office  of 
assignee,  and  to  account  for  the  pro- 
fits he  has  made  by  such  purchase. 
Ex  parte  Alexander^  1  Dea.  273. 
S.  C.  2  Mont.  &  Ayr.  492. 

Hemovid, 

23.  Where  one  assignee  is  re- 
moved, being  a  lunatic,  there  must  be 
a  new  choice.  Ex  parte  JRoUs^ 
3  Mont  &  Ayr.  702. 

24.  Where  one  of  several  assig- 
nees is  removed,  for  whatever  cause, 
the  Court  will  give  the  creditors  an 
option  of  choosing  another  in  his 
room.    Ex  parte  JRollSy  1  Dea.  618. 

25.  Trustees  under  a  deed,  on  trust 
to  manage  property  for  benefit  of 
creditors,  to  protect  the  trust,  issue 


a  fiat  against  the  debtor,  and  thereby 
prevent  creditors  dissenting  from 
the  trust  deed  from  issuing  an  ad- 
verse fiat  The  trustees  continue 
to  manage  the  property  under  the 
deed,  and  do  not  further  prosecute 
the  fiat  than  by  getting  themselves 
appointed  assignees.  Upon  petition 
of  the  adverse  creditors  to  annul  that 
fiat,  and  issue  an  eflective  one :  Held, 
that,  without  reference  to  their  con- 
duct, the  trustees  must  be  removed 
from  the  office  of  assignees,  in  order 
to  take  the  accounts  against  them  as 
trustees.  Ex  parte  Mendelj  4  Dea. 
&  Ch.  725. 

Suits  and  Actions. 

26.  A  general  order  may  be  made 
authorizing  assignees  to  bring  ac- 
tions, &c,  in  the  partnership  name, 
under  6  Geo.  4.  c.16.  s.89.  Diss. 
Sir  J.  Cross.  Ex  parte  WilsoUy  in 
the  matter  of  Bryanij  3  Mont  & 
Ayr.  219.     S.  C.  2  Dea.  387. 

Trading  by. 

27.  Generally  the  assignees  can- 
not carry  on  the  bankrupt's  trade  if 
one  creditor  dissents.  Seciis,  under 
the  facts  of  this  case.  Reference 
offered,  whether  the  petitioners  suffer 
any  and  what  damage  by  the  as- 
signees carrying  on  the  trade.  Ex 
parte  HaU^  in  the  matter  of  SbruUony 
3  Mont.  &  Ayr.  169.  S.  C.  2  Dea. 
263. 

See  Annulling. 


ASSIGNMENT  OF  THE 
BOND. 

Although  a  fiat  is  annulled  on  the 
ground  of  its  being  taken  out  fraudu- 
lently and  maliciously,  yet  the  Court 
will  not  reeommend  the  Lord  Chan- 
cellor to  assign  the  bond,  without  a 
previous  inquiry  as  to  the  damage 
the  party  has  sustained  from  the  fiat ; 
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and  the  proper  course  to  adopt  in 
the  prosecution  of  such  inquiry  seems 
to  he,  to  refer  it  to  one  of  the  officers 
of  the  Court  to  ascertain  and  report 
the  amount  of  such  damage.  Ex 
parte  Hall,  1  Dea.  S49.  2  Mont  & 
Ayr.  513. 


ASSIGNMENTS. 

The  assignees  may  assign  to  a 
pauper.  Fiiffg  v.  DoUe,  3  You.  & 
Coll.  96. 


ASSUMPSIT. 
jSee  Pleading. 


ATTAINDER. 

Quaere,  as  to  the  validity  of  a  joint 
fiat,  where  one  of  the  bankrupts  is 
attainted.  Ex  parte  Addison,  3  Mont 
&  Ayr.  434. 


ATTENDANCE  OF  PETITION- 
ING CREDITOR. 

See  Petitioning  Creditor. 


ATTENDANCES  BY 
SOLICITOR. 

1.  Where  several  affidavits  are 
filed  at  the  same  time  the  solicitor 
is  entitled  to  a  fee  for  only  one  at- 
tendance, and  if  the  affidavits  are 
filed  at  different  times  in  the  same 
day  it  will  then  depend  upon  cir- 
cumstances whether  a  charge  for 
more  than  one  attendance  will  be 
allowed.  Ex  parte  Christy^  3  Mont 
&  Ayr.  95.     S.  C.  2  Dea.  1 19. 

2.  The  solicitor  is  only  to  be  al- 
lowed IL  for  the  attendance  of  him- 
self and  clerk  at  each  meeting  of 


the  commissioners,  unless  he  shows 
a  special  necessity  for  the  attendance 
of  an  extra  clerk.  Ex  parte  Christy, 
3  Mont  &  Ayr.  95.  S.  C.  2.  Dea. 
126. 

See  Appendix  to  this  Volume. 


ATTESTATION. 
See  Petition,  Attestation. 


ATTORNEY. 
See  Lien. 


AUCTIONEER. 

1.  After  many  (10)  years  the  auc- 
tioneer cannot  call  on  the  represen- 
tatives of  the  assignees  to  pay  his 
bill.  Ex  parte  Hendrie,  3  Mont  & 
Ayr.  20.     S.  C.  2  Dea.  76. 

2.  Quaere,  Whether  the  statute  of 
limitations  runs  between  the  auc- 
tioneer and  the  assignees.  Ex  parte 
ffendrie,  3  Mont  &  Ayr.  20. 

See  Trading. 


AUDIT. 


1.  Where  the  accounts  of  the  as- 
signees have  been  audited  by  the 
commissioner,  in  which  certain  items 
have  been  allowed,  the  accounts  can- 
not be  re-opened  for  the  purpose  of 
disallowing  those  items  without  an 
order  of  the  Court  Ex  parte  JBen- 
hamy  1  Dea.  26.  S.  C.  2.  Mont  & 
Ayr.  272. 

2.  If  one  of  the  assignees  is  abroad, 
and  the  two  others  have  all  the  assets, 
the  Court  will  order  the  audit  to  pass 
on  the  oaths  of  the  two.  Ex  parte 
Heatherly^  3  Mont  &  Ayr.  28.  S.  C. 
2  Dea.  93. 

3.  An  assignee  who,  being  unable 
to  attend  the  audit,  makes  an  affi- 
davit, must  personally  pay  the  costs 
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thereof.  Quaere,  as  to  the  validity 
of  an  audit  passed  on  affidavit  Ex 
parte  Christy,  3  Mont  &  Ayr.  101. 
S,C.2Dea.'llS. 

4.  Commissioners  may  appoint 
an  audit  meeting»  though  the  six 
months  mentioned  in  the  6  Geo.  4. 
c.  16. 8. 106.  have  elapsed.  Ex  parte 
Holylandy  S  Mont  &  Ayr.  684.  S.  C. 
1  Dea.  367. 


BAIL. 
See  Certificate. 


BANKING  COMPANIES. 
See  Trading. 


BARRISTERS. 
See  Commissioners. 


BIDDINGS. 

See  Mortgage. 


BILL  BROKER. 

See  Trading. 


BILL  OF  COSTS. 
See  Costs,  BiUof. 


BILLS  OF  EXCHANGE. 

1 .  Where  a  firm  in  England  sent 
out  an  agent  to  America,  with  autho- 
rity to  draw  bills  on  the  firm,  and 
sell  and  discount  them,  which  he 
did,  but  the  firm  became  bankrupt 
before  the  bills  arrived  in  England : 
Held,  no  proof  could  be  made  by  an 
indorsee  of  the  bills,  as  the  authority 
to  the  agent  did  not  amount  to  an 


implied  acceptance.  Ex  parte  A)to», 
in  the  matter  of  Bendeyy  3  Mont  & 
Ayr.  367.     S.  C.  2  Dea.  537. 

2.  On  the  bankruptcy  of  the  in- 
dorser  of  a  bill,  notice  must  be  given 
to  him  before  the  choice  of  assignees, 
and  afterwards  to  them,  or  the  holder 
cannot  prove.  Ex  parte  Chappd^ 
3  Mont  &  Ayr.  490. 

3.  The  assignees  ordered  to  in- 
dorse a  bill,  which  the  bankrupt  had 
deposited  without  his  indoraemeot. 
Ex  parte  Rhodes,  3  Mont.  &  Ayr. 
217.     S.  C.  2  Dea.  364. 

See  Property  distributable. — 
Petitioning  Creditor's  Debt. 
—Proof. 


BOND. 

See  Assignment  of  the  Bond. 


BUILDERS. 
See  Trading. 


CASES  DOUBTED,  &c. 
See  Decisions. 


CAVEATS. 

As  to  the  expediency  of  reviving 
caveats  against  fiats.  Ex  parte  Piatt, 
3  Mont.  &  Ayr.  63. 


CERTIFICATE. 
AffidaviL 

1.  The  affidavit  veri^ng  a  signa- 
ture to  a  certificate  in  Scotland  may 
be  sworn  before  a  magbtrate  there. 
Ex  parte  GrownKk,  3  Mont  &  Ayr. 
2L     S.  C.  2  Dea.  78. 

Bail  Bond. 

2.  Where  a  bankrupt  obtained  bis 
certificate  under  a  third  commission, 
the  Court  refused  to  cancel  a  bail 
bond,  given  upon  arrest^  for  a  debt 
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proveable  under  that  commissioD, 
though  he  had  not  paid  ISs.  in  the 
pound  under  either  of  the  former 
commissions.  Summers  v.  Janesy 
6  DowL  1S9,  S.  C.  3  Mont.  8c  Ayr. 
400. 

D^ts  barred, 

3.  The  drawer  of  an  accommoda- 
tion bill  who  indorses  it  to  B.,  who 
indorses  and  negotiates  it,  may  prove 
against  B.,  for  whose  accommodation 
it  was  drawn,  and  whose  certificate 
will  therefore  bar  the -right  of  action. 
Haiffh  V.  Jackson,  3  Mee.  &  Wels. 
598. 

4.  The  127th  section  of  6  Geo.  4. 
c.  16.  (as  to  protection  of  certificate 
where  I5s,  in  the  pound  is  not  paid) 
is  not  retrospective.  Guthrie  v. 
Boucher,  8  Sim.  248. 

5.  The  Court  will  not  interfere 
on  motion  to  discharge  a  certificated 
bankrupt  who  has  been  arrested,  and 
has  given  bail.  Seciis,  if  in  custody. 
Summers  v.  Jones,  3  Mont  &  Ayr. 
400.    S.C.  6Dowl.  139. 

6.  A  trustee  who  was  directed  to 
convert  the  whole  of  the  testatrix's 
property  into  money,  and  place  the 
same  out  at  interest  upon  mortgage 
for  the  benefit  of  the  cestui  que  trusts, 
employs  the  money  in  his  business, 
paying  interest  to  the  parties  entitled 
to  it,  and  afterwards  becomes  bank- 
rupt, and  obtains  his  certificate  with- 
out any  proof  havins  been  made 
under  his  commission  for  the  amount 
of  the  trust  money,  either  by  him- 
self or  the  cestui  que  trusts,  who  were 
entirely  ignorant  of  his  misapplica- 
tion of  the  trust  money,  and  he  con- 
tinued to  pay  the  interest  to  them 
after  his  bankruptcy,  the  same  as  be- 
fore. He  becomes  bankrupt  a  second 
time,  when  the  cestui  que  trusts  dis- 
cover that  he  had  not  invested  the 


money  pursuant  to  the  trusts  of  the 
will :  Held,  that  his  certificate  under 
the  first  commission  was  a  bar  to  any 
proof  for  the  amount  under  the  sub- 
sequent fiat.  Ek  parte  Hoil,  1  Dea. 
249.     S.  C.  2  Mont  &  Ayr.  562. 

JReviewing. 

7*  A  reference  back  to  the  com-- 
missioners  to  review  a  certificate  was 
made,  and  no  report  made  by  them, 
as  they  disagreed  as  to  their  autho- 
rity ;  the  certificate  was  allowed,  with 
costs.  Ex  parte  Allday,  3  Mont  & 
Ayr.  487- 

8.  If  the  commissioners  pass  the 
bankrupt's  last  examination,  on  con- 
dition of  his  ftimishing  satisfactory 
accounts  to  his  assignees,  who  deny 
that  this  has  been  done,  the  Court 
will  refer  the  certificate  back  to  the 
commissioners,  to  be  reviewed.  Ex 
parte  Kimberley,  in  the  matter  of 
AUday,  3  Mont  &  Ayr.  235.  S.  C. 
2  Dea.  412. 

9.  If  a  certificate  is  referred  back 
on  any  one  matter,  it  is  referred  back 
generally.  Ex  parte  Kimberley,  in 
the  matter  oi  AUday,  3  Mont  &  Ayr. 
237.     S.  C.  2  Dea.  412. 

Practice, 

10.  The  Court  are  not  precluded 
by  the  certificate  of  commissioners 
from  inquiring  whether  the  bankrupt 
has  made  a  full  dbclosure.  Ex  parte 
Kimberley,  3  Mont  &  Ayr.  238. 
S.  C.  2  Dea.  412. 

Signature, 

1 1.  Where  one  commissioner  had 
attended  to  the  proceedings  under  a 
fiat,  and  had  taken  the  bankrupt's 
last  examination,  and  the  bankrupt 
obtained  the  signature  of  another 
conunissioner  to  his  certificate,  the 
Court  referred  the  certificate  back 
to  the  first  commissioner,  in  order  to 
examine  the  bankrupt,  and  decide 
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vhetfaer  he  would  sign  his  certifi- 
cate. £x  parte  Bum^  1  Dea.  195. 
S.  C.  2  Mont  &  Ayr.  488* 

Staying* 

12.  A  party  delaying  to  prove,  and 
not  giring  satisfactory  reason  for  the 
delay,  cannot  stay  the  certificate  in 
order  to  prove.  A  petition  to  stay 
the  certificate  in  order  to  prove  must 
be  served  on  the  assignees.  Qucerc, 
Whether  the  rule  requiring  signature 
to  a  petition  to  stay  the  certificate 
can  be  dispensed  with  when  the  state 
of  the  weather  renders  compliance 
impossible.  Ex  parte  Hellings,  in 
the  matter  of  Young^  S  Mont.  ^  Ayr. 
147.    S.  C.  2  Dea.  152. 

13.  If  a  certificate  is  stayed  be- 
cause money  was  paid  for  signatures, 
and  the  bankrupt  can  obtain  a  new 
certificate  free  from  the  objection^ 
the  Court  must  first  order  the  stayed 
certificate  to  be  cancelled.  £x  parte 
Mgers^  3  Mont  &  Ayr.  30.  8.  C. 
2  Dea.  96. 

14.  On  a  petition  to  stay  the  cer- 
tificate  in  order  to  prove,  if  the  as- 
signees are  not  served,  the  petition 
will  be  dismissed.  Sec^s,  if  there  be 
any  additional  cause  for  staying,  such 
as  the  misconduct  of  the  bankrupt 
Ex  parte  Woodroffe^  3  Mont.  &  Ayr. 
14.     S.  C.  2  Dea.  71. 

15.  A  petition  to  stay  a  certificate, 
alleging  that  the  petitioner  was  in- 
formed that  the  bankrupt  had  lost 
20/.  and  upwards  by  gaming  in  one 
day,  is  defective;  the  petition  must 
positively  allege  the  fact,  notwith- 
standing it  is  positively  sworn  to  by 
a  witness  in  support  of  the  petition. 
Sir  J.  Cross  diss.  Ex  parte  Perring^ 
1  Dea.  266.  S.  C.  2  Mont  &  Ayr. 
486. 

16.  Where  a  creditor  delayed  prov- 
ing his  debt,  in  the  belief  that  no 
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dividend  would  be  paid,  an  order 
was  made  that  he  might  go  in  and 
prove,  for  the  purpose  of  assenting 
to  or  dissenting  from  the  c^tificate. 
Ex  parte  Pem»^,  1  Dea.  266.  S.C. 
2  Mont.  &  Ayr.  486. 

17.  On  a  petition  to  stay  the 
bankrupt's  certificate  for  having  lost 
20A  at  play,  where  the  affidavits  are 
contradictory  as  to  the  fact,  the 
Court  will  direct  an  issue.  Ex  parte 
Fifsy  1  Dea.  418.  S.  C.  2  Mont  & 
Ayr.  574. 

See  Acquiescence. 


CHOICE  OF  ASSIGNEES. 
See  Assignees. 


CLAIMS. 

A  mortgagee  may,  in  a  compli- 
cated case,  enter  a  claim  for  his  debt 
till  the  question  is  determined.  Ex 
parte  Bignold^  3  Mont  &  Ayr.  713. 


CLERKS. 

A  clerk  who  left  the  bankrupt*& 
service  six  months  before  the  fiat 
issued,  merely  because  he  would  not 
pay  him  any  further  salary,  is  never- 
theless entided  to  receive  six  months 
salary  in  full,  under  the  48th  section 
of  the  bankrupt  act  Ex  parte  Sa$^ 
derSf  in  the  matter  of  Greeny  2  Dea. 
40.     S.  C.  2  Mont  &  Ayr.  204. 

See  Articled  Clerk. 


COMmSSIONERS. 

1.  A  quorum  commissioner  mast 
be  summoned,  though  the  solicitor 
thinks  him  disqualified  from  acting. 
Ex  parte  ScoUy  3  Mont  &  Ayr.  424. 

2.  A  country  fiat  having  been  di- 
rected to  three  barristens  under  the 
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1  &  2  W.  4.  c  56^  the  solicitor 
Degleeted  (on  account  of  the  ex- 
pense) to  sumoion  one  of  them,  the 
petitioner,  who  throughout  evinced 
his  willingness  to  attend :  Held,  that 
the  Court  had  jurisdiction,  at  the  in- 
stance of  the  barrister,  to  interfere, 
and  ordered  that  the  solicitor  should 
summon  such  barrister  in  future,  and 
recompense  him  for  all  fees  which  he 
would  otherwise  have  received.  Ex 
parte  Douglass^  4  Dea.  &  Ch.  768. 
S.  C.  2  Mont  &  Ayr.  218. 

3.  When  a  country  commissioner 
is  prevented  by  his  private  business 
from  attending  a  meeting  under  the 
fiat,  to  which  he  has  been  regularly 
summoned,  he  ought  to  pay  the  costs 
of  another  meeting  rendered  neces- 
sary by  his  default.  £x  parte  HaU^ 
1  Dea.  536.  S.C.  2  Mont  &  Ayr.  677. 

4.  Quaere,  as  to  the  jurisdiction  of 
the  Court  of  Review  to  enforce  the 
payment  of  such  costs.  Ex  parte 
HaU,  1  Dea.  536.  S.  C.  2  Mont  & 
Ayr.  677. 

5.  The  quorum  commissioners  in 
a  country  fiat  are  entitled  to  be  sum- 
moned to  the  meetings  in  priority  to 
the  other  commissioners ;  and  if  the 
solicitor  to  the  fiat  wilfully  omits  to 
summon  them,  the  Court  will  compel 
him  to  indemnify  any  quorum  com- 
missioner for  the  fees  of  the  previous 
meetings,  besides  visiting  the  so- 
licitor with  costs.  Ex  parte  Wil- 
liams, 1  Dea.  597.  S.  C.  2  Mont.  & 
Ayr.  616. 

6.  Part  of  the  commissioners  of  a 
statutable  list  being  creditors,  the 
number  cannot  be  completed  from 
another  list,  but  a  new  fiat  must  be 
issued.  In  re  Forster  &  Co.,  3  Mont 
&  Ayr.  32.     S.  C.  2  Dea.  98. 

7.  It  is  discretionary  to  annul  a 
fiat  where  two  of  the  commissioners 
appointed  under  1  &  2  W.  4.  c.  56. 


s.  14.  are  creditors.  Ex  parte  Ilillj 
3  Mont  &  Ayr.  56.  S.  C.  2  Dea. 
236. 

8.  There  is  no  difference  as  to 
duties  between  London  and  country 
commissioners.  Ex  parte  Rolfs,  in 
the  matter  of  Ridge,  3  Mont  &  Ayr. 
312.     S.C.2Dea.421. 

9.  In  some  respects  London  com- 
missioners are  in  a  difi^erent  position 
from  the  former  London  commis- 
sioners. In  the  matter  of  Chambers, 
3  Mont  &  Ayr.  300. 

10.  It  is  not  competent  in  com- 
missioners to  refuse  to  carry  into 
effect  the  orders  of  the  Court  of 
Review.  Ex  parte  Rolfe,  in  the 
matter  of  Ridge,  3  Mont  &  Ayr.  308. 
S.C.2Dea.421. 

11.  A  solicitor  who  has  acted  as  a 
commissioner  till  after  the  choice  of 
assignees,  cannot  then  have  his  name 
struck  out  to  enable  him  to  act  as 
solicitor  to  the  assignees.  Ex  parte 
JBrintofiy  in  the  matter  of  Brooniy 
3  Mont  &  Ayr.  395. 

12.  Where  a  country  fiat  was  di- 
rected to  the  district  list  of  commis- 
sioners for  Worcester,  instead  of  the 
Kidderminster  list,  on  the  supposition 
that  several  of  the  latter  list  were 
creditors  of  the  bankrupt,  and  it 
turned  out  that  there  were  five  com- 
missioners of  the  list  who  were  not 
creditors;  the  Lord  Chancellor 
ordered  a  renewed  fiat  to  be  issued 
directed  to  Kidderminster,  taking  up 
the  proceedings  in  the  state  they 
existed  under  the  former  fiat  Re 
Evans,  2  Dea.  480. 

13.  A  fiat,  directed  to  other  than 
the  proper  commissioners,  on  an  un« 
true  affidavit,  annulled  by  the  Chan- 
cellor without  petition,  and  on  a 
statement  sent  by  the  commissioners. 
In  the  matter  of  Scott,  3  Mont  & 
Ayr.  723. 

14.  All  obJQjCtions  touching  com- 
missioners must  be  brought  before 
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the  Lord  Chancellor.  Ex  parte  Scott, 
3  Mont  &  Ayr.  431. 

15.  If  the  quorum  commissioners 
are  absent  the  Court  will  order  the 
third  meeting  to  be  adjourned.  Ex 
parte  WiUiamSy  in  the  matter  of 
Gihsmy  3  Mont.  &  Ayr.  154. 

See  References. 


COMPOSITION. 

1.  Where  a  creditor  enters  into  an 
agreement  with  his  debtor  to  accept 
a  composition  on  his  debt,  and  to 
execute  a  release,  upon  certain  con- 
ditions, but  the  debt  is  never  actu- 
ally released,  a  subsequent  promise 
of  the  debtor,  either  express  or  im- 
plied, will  revive  the  debt.  Ex  parte 
CrostUy,  1  Dea.  107.  S.  C.  2  Mont 
&  Ayr.  393. 

2.  A.  was  indebted  to  B.,  who  held 
a  policy  of  insurance  effected  by  A. 
as  security ;  B.  refused  to  join  in  a 
composition  deed,  unless  A.  assigned 
the  policy  to  him,  which  was  done, 
and  the  deed  executed.  A.  became 
bankrupt  Held,  the  assignees  might 
recover  the  money  received  on  the 
policy,  though  the  composition  was 
not  paid,  the  assignment  being  a 
fraud.  Alsaffer  v.  Dobie,  4  Bingh. 
N.  C.  407. 

See    Annulling.  —  Petitioning 
Creditor.— Proof  of  Debts. 


COMPENSATION. 

See  Confiscation. 


COMPROMISES. 
See  Rfferences. 


CONCEALMENT  BY  BANK- 
RUPT. 

Only  one  penalty  can  be  recovered 
against  the  same  party  under  6  G.  4. 
c.  16.  8. 120.,  though  there  may  be 
different  acts  of  concealment,  and 
different  acts  may  be  given  in  evi- 
dence on  one  count  Semble^  a 
creditor  of  the  bankrupt  mar  be 
liable  to  the  penalty,  though  a  fnui- 
dulent  preference  was  intended. 
Brooks  V.  GlencroiSy  2  M.  &  R.  62. 


CONCERTED  FIAT. 
See  Fiat. 


CONFISCATION. 

If  a  merchant  consigns  goods  to  a 
factor  abroad,  and  the  goods  are  con- 
fi8cate4  there,  and  compensation 
afterwards  awarded  by  government, 
the  factor  is  entitled  thereout  to  sams 
paid  for  freight,  &c.  as  money  had 
and  received  to  his  use.  Ex  parte 
Goody  in  the  matter  of  AAmMon^ 
3  Mont  &  Ayr.  246.  &  C.  2  Dea. 
389. 


CONFLICT  OF  LAWS. 
See  Mortgages,  BguUable. 


CONSENT  OF  CREDITORS. 

See  Suits. 


CONSENT,  ANNULLING  ON. 

See  Annulling,  ConsenL 


CONSTRUCTIVE  TRUSTEE, 
/See  Proof,  Tnutee. 


CONTINGENT  DEBT. 
See  Proof,  Annuity. 
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CONTRIBUTION. 

A.,  B.,  and  C.  being  partners, 
A.  and  B.  borrow  10,000/.  for  the 
firm  on  mortgages  of  their  separate 
estates ;  the  firm  became  bankrupt, 
C.  was  wholly  insolvent,  and  A.'s 
mortgaged  estate  pays  more  than  his 
share  of  the  debt :  Held,  A/s  estate 
has  a  claim  to  contribution  from  B.'s 
for  the  difference  between  what 
B.'s  estate  sells  for  and  half  the 
debt  of  10,000/.  Ex  parte  Phwden, 
in  the  matter  of  BishUm,  3  Mont  & 
Ayr.  402. 

CONVEYANCES. 

It  10  of  course  to  order  the  bank- 
rupt to  execute  a  conveyance  under 
6  Geo.  4.  c.  16.  s.  78.  unless  he  dis- 
putes the  validity  of  the  fiat.  Ex 
parte  JBrown^  in  the  matter  of  Armu 
sUadt  3  Mont.  &  Ayr.  262.  S.  C. 
2  Dea.  480. 


COSTS. 


Advertisements, 

1.  Advertisements  in  the  pro- 
vincial papers  as  well  as  in  the 
Gazette  not  allowed.  Ex  parte 
Christy,  3  Mont.  &  Ayr,  100.  S.  C. 
2  Dea.  113. 

AttetchmerU. 

j2.  Where  costs  of  the  day  are 
ordered  to  be  paid  « to  the  plaintiff:" 
Held,  a  demand  by  the  plaintiffs 
attorney  is  sufficient  to  ground  an 
attachment  for  nonpayment.  Inman 
V.  Hilly  4  Meeson  &  Wels.  7. 

Attendances, 

3.   It  seems  that  an   attendance 
should  not  be  disallowed  merely  be- 
VaL.  III. 


cause  no  benefit  arose  therefrom. 
Ex  parte  Christy^  3  Mont.  &  Ayr. 
103.    S.C.  2Dea.  113. 

Bankrupt, 

4.  On  a  petition  under  6  Geo.  4. 
c  16.  s.  79.  for  appointing  a  new 
trustee,  the  bankrupt,  if  served,  is 
entitled  to  costs.  Ex  parte  Whitley, 
3  Mont  &  Ayr.  696. 

5.  Where  a  cestui  que  trust  ap- 
plies for  the  removal  of  a  bankrupt 
trustee,  and  serves  the  bankrupt  with 
the  petition,  the  bankrupt  is  entitled 
to  the  costs  of  his  appearance.  Ex 
parte  Whitley,  1  Dea.  478. 

Filing  Affidavits. 

6.  Only  one  6s.  Sd.  is  allowed  for 
filing  several  affidavits  at  the  same 
time :  if  filed  at  different  times,  even 
on  the  same  day,  it  depends  on  the 
circumstances,  what  attendances  are 
allowed.  Ex  parte  Christy,  3  Mont. 
&  Ayr.  95.     S.C.  2Dea.  113. 

Lord  LyndhursCs  Table, 

7.  As  to  Lord  Lyndhurst's  table  of 
fees  in  bankruptcy,  see  ex  parte 
Christy,  3  Mont.  &  Ayr.  96. 

Meetings, 

8.  Only  one  pound  is  allowed  for 
the  solicitor  and  clerk  at  meetings, 
unless  special  cause  shown.  Ex 
parte  Christy,  3  Mont.  &  Ayr.  100. 
S.C.  2Dea.  113. 

Petitions, 

.9.  When  a  petition  is  about  to 
be  dismissed  with  costs,  without  being 
opened,  if  the  respondent's  affidavits 
are  not  filed  in  time,  it  must  be  stated 
to  save  the  costs.  Ex  parte  Side- 
botham,  3  Mont.  &  Ayr.  495. 

10.  Where  two  petitions  are  pre- 
sented between  the  same  parties  and 
involving  the  same  point,  and  one 
gives  notice  that  the  judgment  of 
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the  Court  in  the  first  petition  shall 
bind  in  the  second,  the  other  party, 
who  afterwards  files  affidavits  under 
the  second,  is  not  entitled  to  the 
costs  thereof.  Ex  parte  Scoti  in 
the  matter  of  JomeMy  3  Mont  &  Ayr. 
433. 

PracHce* 

1 1.  The  solicitor's  right  to  costs  is 
not  against  the  estate,  but  against 
the  assignees  personally.  Ex  parte 
jRains,  2  Mont  &  Ayr.  53.  S.  C. 
2  Dea.  229. 

12.  Where  the  commissioner  does 
not  make  an  order  for  payment  of 
the  solicitor's  bill,  because  the  fiat  is 
disputed,  the  Court  will  not  order 
the  official  assignee  to  pay,  but  will 
so  order  the  creditor's  assignees. 
£x  parte  Rains,  3  Mont  &  Ayr.  51. 
S.  C.  2  Dea.  229. 

13.  Where  the  solicitors  to  the 
commission  received  from  the  assig- 
nees the  amount  of  their  biU  of  costs 
which  had  been  bona  fide  incurred 
for  defending  a  suit  in  Chancery 
brought  against  the  assignees,  and 
the  major  part  of  the  creditors  and 
the  official  assignee  applied  for  an 
order  on  the  solicitors  to  refund 
the  amount,  on  the  ground  that  the 
commissioner  had  certified  that  the 
suit  was  improvidently  defended,  and 
that  he  had  disallowed  the  amount 
of  the  costs  in  the  assignees  ac- 
counts, the  petition  was  dismissed 
with  costs,  except  as  against  the 
official  assignee.  Ex  parte  Benhasnf 
1  Dea.  26.  S.  C.  2  Mont.  &  Ayr. 
272. 

14.  Where  petitioners  come  volun- 
tarily before  the  Court  to  enforce  an 
illegal  order  made  by  a  commissioner, 
they  will  not  be  protected  by  such 
order  from  having  their  petition  dis* 
missed  with  costs.     Ex  parte  Ben" 
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hanij  1  Dea.  26.    S.  C.  2  Mont  & 
Ayr.  272. 

15.  Costs  allowed  against  the  de- 
cision of  commissioners  on  a  dear 
mistake  of  fact  Ex  parte  Bidter^ 
3  Mont  &  Ayr.  62.  S.  C.  2  Dea. 
225. 

16.  Where  four  retainers  are  pro- 
per, the  charges  for  four  briefs,  &c. 
are  proper.  ExparteC^rts^tSMont 
&  Ayr.  92.    S.C  2Dea.  118. 

17.  It  seems  a  fee  is  payable  to 
counsel  on  setting  special  petitions 
in  bankruptcy.  Ex  parte  Ckrith^^ 
3  Mont  &  Ayr.  94.  S.  C.  2  Dea. 
113. 

UnoerHficated  BankrupL 

18.  The  rule  protecting  an  un* 
certificated  bankrupt  from  paying 
costs  applies  only  when  he  petitions 
to  annul  the  fiat  Ex  parte  Bmkjfy 
3  Mont  &  Ayr.  413. 

See  Affidavit.  —  Annulling. — 
Appeal.  —  Audit.  —  Commis- 
sioners. —  Intebest.  —  Mort- 
gage, Equitable^ — Taxation.— 
Security  for  Costs. 


COSTS  OF  THE  DAY. 

1.  A  party  is  not  entitled  to  the 
costs  of  the  day  on  the  postpone- 
ment of  the  hearing  of  a  petition  for 
the  accommodation  of  the  other  side, 
if  no  counsel  were  instructed  by  him 
when  the  application  for  the  post- 
ponement was  made.  Ex  parte  HiU, 
in  the  matter  ofAkxcmdery  2  Dea. 
239. 

2.  Where  an  application  was  made 
that  a  bankrupt's  petition  may  stand 
over,  to  enable  the  other  side  to 
file  affidavits  in  opposition,  it  was 
ordered  to  be  on  payment  of  full 
costs  of  the  day.  Ex  parte  Keni^ 
2  Dea.  287. 


DIGEST. 


COUNTRY  COMMISSIONERS. 

See  Commissioners. 


COURT  OF  BANKRUPTCY. 

Quaere,  When  and  where  does  the 
Court  of  Bankruptcy  exercise  juris* 
diction  ?  £x  parte Grimwood,  3  Mont. 
&  Ayr.  293- 


COURT  OF  REVIEW. 

Queen's  warrant  to  enable  one  or 
more  of  the  judges  to  act  alone. 
3  Mont  &  Ayr.  724. 

iSee  Jurisdiction. 


CROSS  PETITION. 
See  Dividend.  —  Opening. 


DAMAGES. 
See  Proof,  Damages, 


DAY,  COSTS  OF  THE. 
See  Costs  op  the  Day. 


DAY,  FRACTION  OF  A. 

See  Reputed  Ownership. 


DECISIONS  OVERRULED, 
CONFIRMED,  DOUBTED. 

1.  The  principle  of  ex  parte  Not- 
tey,  3  Dea.  &  Ch.  367,  S.  C.  I  Mont 
&  Ayr.  46.  confirmed.  Ex  parte 
Gray,  4  Dea.  &  Ch.  778.  S.  C. 
2  Mont  &  Ayr.  283. 

2.  Ex  parte  Birks^  2  Mont  ^ 
Ayr.  208,  in  note,  corrected.  Ex 
parte  EUioU^  3  Mont  &  Ayr.  124. 

3.  Ex  parte  yarned,  Mont  545,  cor- 
rected. Ex  parte  Williams^  3  Mont 
&  Ayr.  154. 

4.  Quaere,  as  to  the  judgment  in 
Fowler  v.  Coster,  10  Barn.  &  Ores. 


433.     Summers  v.  Jones,  3  Mont  & 
Ayr.  402. 

5.  Ex  parte  JPtM^e//,  3  Mont.  &  Ayr. 
67.)  reversed  on  appeal.  Ex  parte 
Prideaux,  3  Mont  «c  Ayr.  516. 

6.  Ex  parte  BretUll,  3  Mont  h 
Ayr.  543.,  reversed  on  appeal.  Ex 
parte  CuUs,  3  Mont  &  Ayr.  549. 

7*  Ex  parte  SideboUiam,  1  Mont.  & 
Ayr.  655.,  overruled  by  ex  parte 
Cutis,  3  Mont.  &  Ayr.  549. 

8.  Ex  parte  Sidebo^iam,  2  Mont 
&  Ayr.  146.,  overruled  by  ex  parte 
CuUs,  3  Mont  &  Ayr.  545. 

9.  Ex  parte  Barrington,  2  Mont 
&  Ayr.  245.,  overruled  by  ex  parte 
CuttSy  3  Mont  &  Ayr.  549. 

10.  Ex  parte  Vauxhall  Bridge 
Company,  1  GL  8&  J.  101.,  com* 
mented  upon  in  ex  parte  VaJllance, 
in  the  matter  of  Lashmar,  3  Mont. 
&  Ayr.  250. 

DECLARATION. 
See  Pleading. 


DENIAL. 

See  Act  of  Bankruptcy. 


DEPOSIT  OF  LEASE. 
See  Mortgage,  Equitable. 


DEPOSITIONS. 

1.  Depositions  read  to  a  bank* 
rupt  petitioning  to  annul,  on  his 
undertaking  to  be  bound  by  the 
order  of  the  Court,  and  not  to  bring 
an  action.  Ex  parte  Patzher,  3  Mont. 
&  Ayr.  333. 

2.  A  party  applying  to  stay  the 
advertisement  in  the  Gazette  cannot 
see  the  depositions  in  support  of  the 
fiat.  Re  Bryant,  3  Mont  &  Ayr. 
144. 

See  Proceedings. —  Reputed 

Ownership. 
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DIGEST. 


DISHONOUR,  NOTICE  OF. 

See  Bills  of  Exchange. — Proof, 

BiUs. 


DESCRIPTION  OF  BANKRUPT 
IN  FIAT. 

Where  the  bankrupt,  who  carried 
on  business  as  a  draper  in  the  town 
of  Caernarvon,  and  had  contracted 
debts  with  yarious  creditors  in  Lan- 
cashire, was  described  in  the  fiat  as 
of  Guefron  in  the  county  of  Caer- 
narvon, draper,  dealer,  and  chapman, 
a  place  where  he  merely  resided,  and 
did  not  carry  on  the  drapery  busi- 
ness, the  fiat  was  annulled,  at  the 
costs  of  the  petitioning  creditor.  Ex 
parte  Morris^  1  Dea.  499. 

See  Docket. 


DISTRINGAS. 

An  order  was  made  that  an  as- 
signee, who  was  a  member  of  parlia- 
ment, should  pay  a  sum  of  money  on 
or  before  a  certain  day,  and  default 
was  made  by  him  in  obedience  to 
such  order.  Quaere,  whether  the 
Court  of  Review  can  issue  a  distrin- 
gas to  enforce  obedience.  Ex  parte 
Grimwood,  S  Mont  &  Ayr,  285. 
S.  C.  2  Dea.  A^5. 


DIVIDEND. 

Accumulation, 

1.  A  testator,  who  was  possessed 
of  a  large  capital  in  a  house  of  trade 
in  which  he  was  a  partner,  be- 
queathed the  residue  of  his  estate  to 
trustees,  of  whom  A.  B.  was  one, 
upon  trust  to  permit  A.  B.  to  re- 
ceive the  annual  produce  for  his  life, 
and  after  his  death  to  transfer  the 
principal  to  his  children,  directing 
that  if  A.  B.  became  a  partner  in  the 


house  of  trade  the  testator's  whole 
capital  should  continue  therein,  A.  B. 
and  the  other  partners  giving  to  his 
executors  their  joint  bond  for  the 
amount.  A.  B.  becomes  a  partner, 
the  bond  is  given,  and  the  firm  be- 
come bankrupt,  and  the  trustees 
proved  the  amount  due  against  the 
joint  estate :  Held,  that  the  dividends 
on  the  proof  should  be  invested  in 
stock,  and  that  the  interest  should 
accumulate  until  the  loss  occasioned 
by  the  bankruptcy  was  made  good, 
and  the  whole  of  the  principal  sum 
then  due  was  realized.  Ex  parte 
King,  1  Dea.  143.  S.  C.  2  Mont.  ^ 
Ayr.  410. 

Final  Dividend, 
See  Allowance. 

Interest* 

2.  Where  upon  order  of  dividend 
assignees  forward  to  a  creditor  a  bill 
for  the  amount  of  his  dividend,  but  the 
creditor  rejects  it  because  he  daiois 
more  than  is  ofiered,  (namely,  full 
payment,  without  allowing  the  as- 
signees a  set-off,  which  they  claimed 
against  him,  and  the  amount  of 
which,  together  with  the  sum  ten- 
dered, made  up  the  amount  of  divi- 
dend declared  on  creditor's  proo() 
and  the  proceeds  of  the  bill  are  re- 
ceived by  one  assignee,  and  by  him 
invested  at  interest,  the  creditor 
was  held,  after  twenty  years  and  up- 
wards, entitled  to  the  Amd  and  all 
interest  made  by  it.  Ex  parte  Hoi- 
ford,  4  Dea.  &  Ch,  798.  S.C.  2  Mont. 
&  Ayr.  288, 

S.  Where  a  sum  is  set  apart  by 
the  assignees,  under  the  1  8t  2  W.  4. 
c.  56.  s.Si.,  to  meet  any  expected 
dividend  on  a  disputed  debt,  the  cre- 
ditor is  not  entitled  to  interest  on 
substantiating  his  proof.  Ex  parte 
Jamieson,  in  the  matter  of  Mitehdl^ 
2  Dea.  6. 


DIGEST. 


DIVIDEND-  con^tntMxi 


Petition. 

4.  A  petition  for  a  dividend  is  of 
course,  if  a  cross  petition  is  not  pre- 
sented in  reasonable  time.  In  this 
case  a  month  had  elapsed.  Ex  parte 
Lees,  3  Mont  &  Ayr.  591. 

Security. 

5.  Where  a  creditor  holds  a  bill  as 
security  for  the  debt  he  proves,  and 
after  the  receipt  of  dividends  the 
bill  is  paid  in  full,  the  representatives 
of  the  creditor  cannot  be  compelled 
to  refund  the  dividends,  nor,  as  it 
seems,  could  the  creditor,  if  alive. 
Ex  parte  Carr,  3  Mont  &  Ayr.  64. 
S.  C.  2  Dea.  273. 

6.  Where  a  bill  of  exchange,  exhi- 
bited by  a  creditor  at  the  time  of  his 
proof,  is  lost  before  a  dividend  is  de- 
clared, the  commissioner  should,  on 
the  application  of  the  creditor,  give 
special  directions  to  the  official  as- 
signee to  pay  the  dividend  without 
requiring  the  production  of  the  bill. 
Ex  parte  WaUis,  1  Dea.  497.  S.  C. 
2  Mont  &  Ayr.  586. 

7.  Where  a  creditor  who  had 
proved  a  bond  debt,  had  subsequently 
lost  the  bond,  the  Court  made  an 
order  that  he  might  receive  the  divi- 
dends on  his  debts  without  producing 
the  bond,  upon  affidavit  of  the  facts, 
and  indemnifymg  the  assignees.  Ex 
parte  JRMns,  1  Dea.  587* 

Stai/ing. 

8.  Where  a  creditor  has  been  guilty 
of  gross  negligence  in  omitting  to 
prove  his  debt,  or  to  enter  a  claim 
upon  the  proceedings,  the  Court  will 
not  stay  the  payment  of  a  dividend 
to  enable  him  to  go  in  and  prove, 
although  he  may  stand  in  the  cha- 
racter of  a  trustee.  Ex  parte  Tcnidy 
2  Dea.  416. 


9.  The  only  grounds  for  staying  the 
payment  of  a  dividend  in  favour  of 
a  creditor  who  has  not  proved  are 
that  the  creditor  has  been  pre- 
vented from  proving  by  fraud,  acci- 
dent, or  mistake.  Ex  parte  Todctf 
in  the  matter  of  Bautland,  2  Dea. 
416. 

See  Proof,  Composition. 

Statute  of  Limitations. 

10.  The  statute  of  limitations  ap- 
plies to  a  demand  for  a  dividend. 
Ex  parte  Clarksony  in  the  matter  of 
Clarkson,  3  Mont  &  Ayr.  154. 

1 1.  The  statute  of  limitations  does 
not  apply  to  a  demand  for  dividends. 
Ex  parte  Heaky,  3  Mont  &  Ayr. 
154,  note. 

See  Assignee. — Unclaimed 
Dividends. 


DOCKETS. 

1.  Where  there  are  competing 
dockets  the  Court  will  not  interfere, 
unless  the  office  refuses  to  issue  a 
fiat,  or  refers  the  parties  to  the 
Court  Ex  parte  Thorp^  in  the^  mat- 
ter of  Leesy  3  Mont  &  Ayr.  395. 

2.  Docket  papers,  describing  the 
bankrupt  as  of  the  place  where  he 
actually  traded  at  the  time  of  striking 
it,  to  be  preferred.  In  the  matter  of 
AUday,  3  Mont  &  Ayr.  485. 

3.  New  docket  papers  to  rectify  a 
mistake  in  the  fiat  Ex  parte  Wing, 
3  Mont  &  Ayr.  61. 


DOUBTED  DECISIONS. 

See  Decisions. 


DOUBLE  PROOF. 

See  Proof,  Double. 
3  r  a 


DIGEST. 


EJECTMENT. 

Where  a  tenant  in  possession  is 
bankrupt^  service  on  the  messenger 
in  possession  of  the  premises  and  the 
bankrupt's  goods  under  the  fiat,  and 
on  the  official  assignee,  is  sufficient 
service  on  which  to  ground  a  rule 
for  judgment  against  the  casual 
ejector.  Doe  d.  Baring  v.  Rocy 
6  Dow.  456. 


ELECTION  AS  TO  LEASE. 

See  AssiGKEESy  Leases. 


ENLARGING  TIME  FOR  SUR- 
RENDER. 

See  Surrender. 


EQUITABLE  MORTGAGE, 
See  MoRTGAOE>  Equitable. 


EQUITIES. 
See  Mortgage,  Equitable. 


EQUITY. 

See  Suits. 


ESTOPPEL. 

A  bankrupt  is  not  estopped  from 
petitioning  to  supersede,  although  he 
has  surrendered  to  his  commission, 
interfered  in  the  choice  of  assignees 
and  the  disposition  of  the  estate,  and 
has  also  passed  his  last  examination, 
and  endeavoured  to  obtain  his  certi- 
ficate. Ex  parte  Chambers^  1  Dea. 
197.     S.  C.  2  Mont.  &  Ayr.  440. 


EVIDENCE. 

1.  A  rule  of  the  Court  of  King's 
Bench  must  be  verified  by  affidayit. 
Ex  parte  Chimbersy  1  Dea.  227. 
S.  C.  2  Mont.  &  Ayr-  440. 

2.  Affidavits  of  parties  not  receiv- 
able on  a  petition,  who  might  have 
been  examined  on  a  previous  trial  at 
law  as  to  the  proof  or  disproof  of 
the  act  of  bankruptcy.  Ex  parte 
Chambers,  1  Dea.  243.  S.  C  2  Mont 
&  Ayr.  440. 

3.  On  a  reference  back  to  the 
commissioner  to  review  the  adjudi- 
cation of  bankruptcy,  any  new  evi- 
dence, then  taken,  will  be  evidence  to 
support  the  fiat.  Ex  parte  Weldefh 
3  Mont  &  Ayr.  493. 

See  Annulling. — Examinations. 


EXAMINATIONS. 

1.  Aldioiigh  an  examinatioD  taken 
before  the  comminioiiers  may  be 
read  as  an  admissMii  against  the 
party,  if  he  akme  is  eonoemed  in 
the  result  of  the  petition,  yet  if 
there  is  another  party  intereated  in 
the  result  it  cannot  be  read  against 
such  last^mentioned  party.  £x  parte 

Wilkes,  in  the  matter  of  Tarrani, 
2Dea.l.   S.  C.  2  Mont  &  Ayr.  G67. 

2.  The  exianinatioQs  of  the  bank- 
rupt and  other  persons  before  the 
commissioners  may  be  read  in  evi- 
dence after  notice  has  been  given  to 
the  other  side  of  the  intention  to 
read  them,  and  may  then  in  all  re- 
spects be  treated  as  affidavits.  Ex 
parte  Crosky,  1  Dea.  107.  S.  C. 
2  Mont  &  Ayr.  393. 

3.  The  examination  of  a  third 
party  taken  behind  the  back  of  the 
petitioner  cannot  be  read  ilt^vidence 
against  him;  but  the  Court  for  its 
own  satisfaction  has  a  right  to  look 
at  it  Ex  parte  Chambers,  1  Dea. 
225.     S.  C.  2  Mont.  &  Ayr.  44a 


DIGEST. 


EXAMINATIONS-coMliiiiied 


4.  Examinations  before  commis- 
sioners taken  in  the  absence  of  the 
party  to  be  affected  by  them  cannot 
be  read  in  evidence  unless  previous 
notice  is  given  of  the  intention  to 
read  tbem«  and  the  party  is  furnished 
with  a  copy  of  such  examinations. 
£x  parte  JBiffnold,  in  the  matter  of 
BrereUmj728.  S.  C.  2  Mont  &  Ayr. 
633. 


EXECUTOR. 

See  Jurisdiction. — Proof,  Exe* 

cutors. 


EXPUNGING  PROOF  OF 
DEBT. 

1.  Where  new  ground  arises  to 
expunge  a  proof,  application  should 
be  made  to  the  commissioner  in  the 
first  instance.  Ex  parte  Adams,  in 
the  matter  of  WyM  &  ThcmpsoTiy 
3  Mont  &  Ayr.  164. 

2.  A  debt  cannot  be  expunged 
because  a  creditor  holds  a  security 
not  disclosed  on  proving.  So  doing 
is  an  election  to  abandon  his  lien 
thereon.  Ex  parte  Rolfey  in  the 
matter  of  Ridge^  3  Mont  &  Ayr.  306. 
S.  C.  2  Dea.  421. 


FEES. 


1 .  Country  commissioners  may,  if 
necessary,  hold  two  meetings  on  the 
same  day,  or  adjourn  a  meeting  to  a 
different  hour  of  the  same  day,  uid 
receive  two  fees.  If  two  fees  are 
improperly  taken,  the  commissioners 
must  be  brought  before  the  Court 
£x  parte  Christy^  3  Mont  &  Ayr. 
96.    S.C.  2Dea.  lis. 

2.  Two  travelling  fees  cannot  be 
taken  for  two  meetings  under  dif- 


ferent fiats  held  the  same  place  and 
day.  Ex  parte  ScoU,  in  the  matter 
of  Shirley,  3  Mont  &  Ayr.  424. 

3.  The  fees  payable  under  1  &  2 
W  4.  c.  56>  6S.  45.  and  46.  to  the 
secretary  of  bankrupts  not  dispensed 
with  where  a  country  fiat  was  an- 
nulled because  commissioners  de- 
clined to  act,  and  a  new  fiat  was 
proposed  to  be  taken  out  in  London 
in  lieu  of  it.  In  the  matter  of  WiU* 
many  4  Dea.  &  Ch.  810.  S.  C. 
2  Mont.  &  Ayr.  292.  See  ex  parte 
Osborne  re  Gunning,  4  Dea.  &  Ch. 
398.     S.  C.  2  Mont  &  Ayr.  140. 

See  Costs,  PeHHon, 


FELONY. 
See  Proof,  Felony, 


FIAT. 


Amending. 

1.  The  date  of  the  fiat  cannot  be 
altered,  to  let  in  the  petitioning  cre- 
ditor's debt  Ex  parte  Shaw,  3  Mont 
&  Ayr.  17.     S.  C.  2  Dea.  74. 

2.  The  direction  of  a  fiat  altered 
to  another  place  where  the  great 
majority  of  the  creditors  in  number 
and  value  resided.  In  the  matter  of 
•/bAn«ton,  3  Mont  &  Ayr.  132.  S.C. 
2  Dea.  290. 

Concerted  Fiat. 

3.  Concerted  fiats.  See  Ex  parte 
BrundreU,  3  Mont  &  Ayr.  50. 

Country  Fiat 

4.  A  party  applying  for  a  country 
fiat  is  not  entitled  to  an  ex  parte 
injunction  to  stay  the  issuing  of  a 
London  fiat,  for  which  a  docket  has 
been  previously  struck.  In  the  mat- 
ter of  Ings,  2  Dea.  8.  S.  C.  2  Mont. 
Sc  Ayr.  671. 

3  F  4 


DIGEST. 


TlAT'-oontinued. 


Description  in  Fiat, 

5.  The  bankrupt  was  described  in 
the  fiat  as  of  "  Heafield  in  the  county 
of  Derby,  paper  manufacturer,"  the 
place  being  spelt  indiscriminately 
Heafield  and  Hayfield :  Held,  not  a 
misdescription.      Ex   parte    Magecj 

2  Dea.  558. 

Evidence. 

6.  On  a  reference  back  to  the 
commissioner,  to  review  the  adjudi- 
cation of  bankruptcy,  any  new  evi- 
dence, then  taken,  will  be  evidence  to 
support  the  fiat     Ex  parte  Welden^ 

3  Mont  &  Ayr.  4-93. 

Joint  and  separate. 

7.  Quaere,  as  to  the  validity  of  a 
joint  commission  against  two  out 
of  three,  on  a  debt  jointly  due 
from  the  two. "  Ex  parte  ChamherSy 
1  Dea.  197.  S.  C.  2  Mont  &  Ayr. 
440. 

8.  A  separate  fiat  cannot  now 
stand  afler  a  previous  joint  fiat,  with- 
out special  reason.  Ex  parte  HiUy 
in  the  matter  of  Broum  and  others, 
3  Mont  &  Ayr.  191. 

London  Fiats. 

9.  A  London  fiat  issued  against  a 
country  trader,  where  otherwise  the 
property  would  be  carried  ofi.  Ex 
parte  Booth,  3  Mont  ^  Ayr.  627. 

10.  A  London  fiat  issued  against 
an  Oxford  trader  for  convenience  of 
getting  in  the  debts,  the  petitioning 
creditor  paying  the  bankrupt's  ex- 
penses of  coming  up  to  London. 
Ex  parte  Trowersy  3  Mont  &  Ayr. 
484. 

11.  A  town  fiat  issued  instead  of 
a  country  fiat  because  the  majority 
of  the  creditors  lived  in  London ; 
the  petitioning  creditor  was  ordered 


to  pay  the  expenses  of  the  bankropt, 
and  recoup  himself  out  of  the  estatcm 
In  the  matter  of  €rriffff9  3  Mont  & 
Ayr.  684. 

12.  A  country  fiat  transferred  te 
a  London  commissioner  because 
most  of  the  creditore  and  the  wit^ 
n esses  to  prove  tiie  act  of  bankruptcy 
lived  im  London,  where  it  was  most 
beneficial  the  estateshonld  beworked. 
Ke  SnelHngy  2  Dea.  557. 

New  Fiat. 

13.  New  fiat  issued  on  absence  of 
quonim  commissioners.  In  re  Bar- 
throp,  3  Mont  &  Ayr  29.  S.  C. 
2  Dea.  96.  See  re  Sutton,  1  Dea.  43» 

14.  The  petitioning  creditor,  who 
issues  a  fiat  upon  an  insufficient  debt» 
cannot,  before  the  expiration  of  the 
time  for  opening,  issue  a  new  fiat,  in 
conjunction  with  another  creditor. 
Ex  parte  Wardy  in  the  matter  of 
Westwoody  3  Mont.  &  Ayr.  3£Ms 

Opening. 

15.  The  time  for  opening  a  fiat 
expired  on  the  22d  of  May;  bat 
there  being  some  mis-statement  in 
the  afiidavit  of  the  solicitor  for  the 
petitioning  creditor,  the  solicitor  on 
the  19th  May  obtained  an  order  for 
liberty  to  issue  a  new  fiat.  On  the 
23d  May  another  creditor  applied 
for  a  fiat,  which  was  refused  at  the 
office  on  the  ground  of  the  order  of 
the  19th  May:  Held,  that  this  spe- 
cial order  not  having  been  acted  on 
before  the  twenty*  eight  days  expired 
for  opening  the  first  fiat,  the  second 
creditor  was  entitled  to  his  fiat  with 
costs.  In  re  Scotty  3  Mont  &  Ayr. 
239.     S.  C.2Dea.406. 

16.  An  order  will  not  be  made  on 
petition  of  the  bankrupt  to  enlarge 
the  time  for  opening  a  fiat,  because 
a  prc^sal  for  a  composition  is  pend- 
ing, .unless    under  special  circum- 


DIGEST. 


FIAT^conHnued. 


stances.  Ex  parte  Siirk^  in  the 
matter  of  SHrky  3  Mont  &  Ayr.  209. 
S.  C.  2  Dea.  328. 

17*  A  party  delayed  to  open  his 
fiat  till  too  late  to  give  notice  to  the 
office  on  the  29th  day,  according  to 
rule,  on  which  day  a  new  fiat  was 
applied  for,  and  obtained ;  afterwards 
notice  of  adjudication  was  sent: 
Held  irregular,  and  he  must  pay  all 
costs  of  the  second  fiat,  and  of  a 
motion  made  in  the  matter;  but  the 
first  fiat  was  allowed  to  stand.  £x 
parte  Saundersy  in  the  matter  of 
Kearsley,  3  Mont  &  Ayr,  206.  S.  C. 
2  Dea.  326. 

Partnership. 

18.  A  separate  fiat  having  issued 
against  one  of  three  partners,  it  was 
ordered  that  another  separate  fiat, 
which  was  about  to  be  issued  against 
one  of  the  other  partners,  should  be 
directed  to  the  same  commissioners 
as  those  named  in  the  first  fiat  Ex 
parte  Blake^  1  Dea.  191.  S.  C. 
2  Mont  &  Ayr.  481. 

Practice. 

19.  Where  a  creditor  issued  a 
country  fiat  without  being  able  to 
prove  that  the  bankrupt  had  pre- 
viously committed  an  act  of  bank- 
ruptcy, though  he  could  prove  he 
had  committed  one  since,  the  Court 
refused  him  pennission  to  issue  an- 
other fiat  before  the  expiration  of  tlie 
twenty-eight  days.  In  re  Gerrishy 
1  Dea.  278.  S.  C.  2  Mont,  &  Ayr. 
491. 

Renewed. 

20.  Where  three  of  the  commis- 
sioners were  dead,  the  Court,  on  the 
application  of  the  bankrupt,  made  an 
order  on  Uie  petitioning  creditor  to 
renew  tbe  fiat  within  a  fortnight,  and 


in  case  of  hb  default,  then  that  the 
bankrupt  might  renew  the  fiat  in  the 
name  of  the  petitioning  creditor. 
Ex  parte  Bristowy  re  Bristowy 
3  Mont  &  Ayr.  213.  S.  C.  2  Dea. 
334. 

21.  If  a  renewed  fiat  is  desired  by 
the  bankrupt,  and  the  petitioning 
creditor  does  not  issue  one,  the  bank* 
rupt  can  procure  leave  to  use  his 
name  in  issuing  one.  Ex  parte 
Bristawy  in  the  matter  of  Bristawy 
3  Mont  &  Ayr.  213.  S.  C.  2  Dea. 
334. 

77iird  Fiae. 

22.  After  a  bankrupt  had  com- 
pounded with  his  creditors,  a  com- 
mission issued  against  him  in  1825, 
under  which  he  obtained  his  cer- 
tificate, but  did  not  pay  I5s,  in  the 
pound.  He  was  for  several  years 
afterwards  engaged  in  trade,  with 
the  knowledge  of  the  assignees,  until 
1835,  when  a  fiat  issued  against  him, 
under  which  the  officied  assignee 
petitioned  that  he  might  divide  the 
assets  under  the  fiat  amongst  the 
subsequent  creditors :  Held,  that  the 
Court  could  not  interfere  with  the 
legal  title  of  the  assignees  under  the 
commission,  in  the  absence  of  any 
connivance  or  concert  on  their  part ; 
but  it  was  ordered,  that  if  no  petition 
was  presented  by  the  first  set  of  as- 
signees before  the  second  day  of  the 
next  term  the  commissioners  might, 
after  payment  of  the  costs,  divide 
the  residue  of  the  assets  among  the 
creditors  under  the  fiat  Ex  parte 
Harrisy  1  Dea,  479.  S.  C.  2  Mont 
&  Ayr.  599. 

23.  As  to  the  validity  of  a  second 
or  third  fiat  against  an  uncertificated 
bankrupt  Ex  parte  Addisouy  in  the 
matter  of  Beardy  3  Mont  &  Ayr. 
438. 

24.  Quaere,  as  to  tlie  validity  of  a 
third  fiat,  where  \5s.  in  the  pound 
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has  not  been  paid  under  a  second 
commission  or  fiat.  Summers  v. 
Jones,  3  Mont  &  Ayr.  4fOO. 

Uncertificated  Bankrupt 

25.  A  commissioner  declines  to  open 
a  fiat  against  an  uncertificated  bank- 
rupt on  the  ground  of  its  being  void. 
In  the  matter  of  dambersy  S  Mont. 
&  Ayr.  294. 


FINAL  DIVIDEND. 
See  Allowance. 


FIXTURES. 
See  Reputed  Ownership. 


FORFEITURE  OF  LEASE. 
See  Landlord  and  Tenant. 


FRACTION  OF  A  DAY. 
See  Reputed  Ownership. 


FRAUDULENT  FIAT. 
See  Annulling. 


FURNISHED  LODGINGS. 

See  Trading. 


FURNITURE. 
See  Reputed  Ownership. 


FURTHER  DIRECTIONS. 

When  a  petition   stands   over  it 
may  be  set  down  again  for  further 


directions  on  application  at  the  r^s- 
trar's.  Ex  parte  Cooper,  3  Mont.  Sc 
Ayr.  1. 


GAZETTE,  ADVERTISEMENT 

IN. 

See  Advertisements,  In  Gaxetie. 
-*  Stating  Advertisement. 


GAMING  DEBT. 
See  Proof,  Gaming  Debt. 


HOTEL  KEEPER. 
See  Reputed  Ownership. 


IMPERTINENCE. 
See  Affidavit.  —  Scandal, 


IMPOUNDING  FIAT. 

1.  A  commission  issued  against 
the  bankrupt  in  1823,  under  which 
a  creditor  omitted  to  prove  his  debt, 
being  informed  there  were  no  assets. 
A  subsequent  fiat  was  issued  against 
the  bankrupt  in  1834,  who  had  not 
then  obtained  his  certificate  under 
the  former  commission,  when  the 
court  ordered  the  commission  to  be 
impounded.  A  petition  by  the  cre- 
ditor praying  that  the  commission 
might  be  delivered  out  of  the  office* 
to  enable  him  to  go  in  under  it  and 
prove  his  debt,  was  dismissed  with 
costs.  Ex  parte  Martin,  1  Dea.  44w 
S.  C.  2  Mont  k  Ayr.  293. 

2.  A  separate  fiat  impounded  to 
give  effect  to  a  subsequent  joint  fiat, 
with  a  ^)ecial  order  as  to  the  trans- 
fer of  proofs  and  the  continuance  of 
the  assignees  under  the  separate  fiat. 
Ex  parte  Abbott,  I  Dea.  338. 
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3.  Courts  only  impound  docu- 
ments where  a  criminal  prosecution 
should  be  instituted.  £x  parte 
Paizker,  8  Mont  &  Ayr.  339- 


IMPROVEMENTS. 
See  Mortgage,  Equitable. 


INDEMNITIES. 
See  Pkoof,  Indemnity. 


INFANTS. 

Qusre^Whetherafiat  issued  against 
an  infant  and  another  can  be  an- 
nulled as  to  the  infant,  and  stand 
good  as  to  the  other,  under  6  Geo.  4s 
C.16.S.16.  Ex  parte  ffo^MMi,  3  Mont 
&  Ayr.  682. 


INFORMATION  AND  BELIEF. 

See  Affidavit. 


INSOLVENT  ACT. 

See  Petitioning  Creditor's 
Debt. 


INTEREST. 

1.  An  agreement  of  the  assignee 
to  allow  the  solicitor  interest  on  the 
amount  of  his  bill  of  costs,  does  not 
bind  the  bankrupt's  estate,  nor  does 
a  resolution  oferediiors  at  a  meeting 
held  for  this  purpose  bind  those  who 
are  absent  Ex  parte  Phillips,  1  Dea. 
368.    S.  C.  2  Mont  &  Ayr.  526. 

2.  A  proof  was  rejected  by  a  com- 
missioner, and  a  sum  set  apart,  and 
invested  under  1  &  2  W.4.  c.56. 
s.  3  J  •  On  appeal,  the  Court  allowed 
the  proof,  but  held  the  creditor  was 
not  entitled  to  interest  made  by 
the  investment  Ex  parte  Jaamieion^ 
3  Mont  &  Ayr.  7 1 5. 

See  Assignees. — Dividend.--Un« 
CLAIMED  Dividends. 


INTERPLEADER  ACT 

A  sheriff  is  not  entitled  to  relief 
under  the  interpleader  act,  unless  he 
has  actually  seized,  or  is  in  possession 
of  the  goods.  HaUon  v.  Guntriss, 
6  Dowl.  130. 


ISSUE. 


1.  Issues  are  directed  by  the  Court 
of  Review  to  be  tried  in  London  be- 
fore a  judge  of  the  Court  of  Review, 
but  may  be  tried  in  the  country  on 
special  grounds.  Ex  parte  Leunsy  re 
Cheney,  3  Mont  &  Ayr.  201.  S.  C. 
2  Dea.  318. 

2.  Practice  and  pleadings  on  issues 
in  the  Court  of  Review.  Ex  parte 
Lewisy  3  Mont  &  Ayr.  199.  S.  C. 
2  Dea.  318. 

3.  Where  several  actions  had  been 
brought  by  and  against  the  bank* 
nipt  and  the  assignees,  disputing  the 
validity  of  the  commission,  and  there 
were  conflicting  verdicts  and  judg- 
ments at  law,  the  whole  case  turning 
upon  the  credit  of  the  witnesses,  the 
Court  refused  to  decide  the  question 
whether  the  commission  ought  to  be 
superseded,  but  not  being  satbiied 
of  the  proof  of  an  act  of  bankruptcy 
directed  an  issue  to  try  that  fact 
Ex  parte  Chambers,  1  Dea.  197. 
S.  C.  2.  Mont.  &  Ayr.  440. 

4.  The  Court  will  not  make  any 
order  for  an  allowance  to  the  bank- 
rupt, for  the  purpose  of  meeting  the 
expenses  of  an  issue  to  try  the  va- 
lidity of  the  commission,  unless  the 
assignees  consent  Ex  parte  Cham" 
bersy  1  Dea.  197.  S.C.  2  Mont  &  Ayr. 

5.  The  1  &  2  W.4..  c56.  s.4..  is 
confined  to  process,  he.  connected 
with  issues.  Ex  parte  Grimtoood, 
3  Mont  &  Ayr.  293. 

See  Certificate. 
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JOINT  FIAT. 
See  Fiat. 


JOINT  STOCK  COMPANIES. 

See  Traders. 


JUDGES  NOTES. 

See  New  Trial. 


JUDGMENT  DEBTS- 

1.  Commissioners  may  inquire  into 
the  consideration  of  a  judgment  debt. 
Ex  parte  MarsoUy  in  the  matter  of 
Ridsdaky  S  Mont  &  Ayr.  155. 

2.  QusBre,  Whether  commissioners 
may  inquire  into  the  consideration 
of  a  judgment,  unless  fraud  is  proved. 
Ex  parte  Marsony  in  the  matter  of 
Ridsdaky  3  Mont.  ^  Ayr.  444. 

See  Annulling. 


JURISDICTION. 

1.  Semble,  that  the  Court  of  Re- 
view has  no  jurisdiction  in  those 
matters  relating  to  the  estates  of 
bankrupts  over  which  the  Lord 
Chancellor  was  accustomed  to  ex- 
ercise jurisdiction  only  by  bill  in 
equity.  Ex  parte  Bi</nold,  1  Dea. 
515. 

2.  The  jurisdiction  of  the  Court 
of  Review  is  under  the  1  ^t  2  W.  4. 
c.  56.  s.  2.,  and  is  such  as  the  Lord 
Chancellor  sitting  in  bankruptcy 
formerly  possessed.  Ex  parte  Grim- 
woody  3  Mont  &  Ayr.  293. 

3.  The  authority  given  by  1  &  2 
W.  4.  c.  56  8. 1.  is  confined  to  the 
Court  of  Bankruptcy.  Ex  parte 
Grimwoody  3  Mont.  &  Ayr.  293. 

4.  Orders  of  the  Court  of  Review, 
touching  opening  or  annulling  fiats 
are  mere  suggestions  to  the  Lord 
Chancellor.     In  the  matter  of  ScoUy 


3  Mont  &  Ayr.  24L     S.  C.  2  Dea. 
405. 

5.  The  Court  of  Review  has  not 
jurisdiction  to  order  a  purchaser  of 
a  mortgaged  estate  (sold  under  the 
common  order  made  by  that  Court, 
on  the  petition  of  an  equitable  mort- 
gagee,) to  complete  his  purchase.  Ex 
parte  CuttSy  3  Mont  &  Ayr.  549, 
reversing,  on  appeal,  ex  parte  Bret- 
telly  3  Mont  &  Ayr.  543. 

6.  Quaere,  if  the  Court  of  Review 
has  jurisdiction  to  entertain  a  peti- 
tion seeking  delivery  up  of  specific 
chattel.  It  has,  if  parties  respondent 
consent  to  be  bound ;  but  respondent 
being  trustee,  cannot  consent  Ex 
parte  EllisoHy  4  Dea.  &  Ch.  725. 

7.  A  petitioning  creditor  frand a - 
lently  sues  out  a  commission,  and 
prevails  upon  twelve  persons  to  make 
proofs  on  fictitious  debts,  for  the 
purpose  of  carrying  the  choice  of 
assignees,  which  object  was  obtained 
in  opposition  to  the  bona  fide  cre- 
ditors.    These  assignees  are   after- 
wards removed,  but  not  till  one  of 
them  absconds  with  a  large  sum  be- 
longing to  the  bankrupt's  estate  and 
when  the  whole  fraud  is  at  length  ' 
discovered,  the  proofs  are  ordered  to 
be  expunged,  and  the  dividends  re- 
ceived on  them  repaid.    Two  of  the 
parties,    however,    having    become 
insolvent,  are  unable  to  repay  the 
dividends,  and  the  estate  otherways 
sustains  considerable  loss  from  ^e 
fraudulent  proofs.     The    fresh  as- 
signees,  who  had    been    appointed 
under  an  order  of  the  Court,  peti- 
tioned that  five  of  the  parties  who 
had    made   such   fraudulent  proofs 
might  be  ordered  to  make  good  the 
sum  abstracted  by  the  defaulting  as- 
signee, and  all  the  other  loss  which 
had  thus   been    occasioned  to   the 
estate.     Semble,  1st,  That  as  there 
was  no  proof  of  a  general  conspi- 
racy among  these  parties  to  put  any 
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one  fictitious  debt  on  the  proceed- 
ing, but  merely  a  conspiring  of  each 
individual  with  the  petitioning  cre- 
ditor to  prove  his  own  fictitious  debt, 
the  Court  could  not  make  the  order 
prayed  for.  2dly,  That  as  it  did  not 
appear  that  any  of  the  parties  con- 
templated the  abstraction  of  the 
funds  by  the  defaulting  assignee  at 
the  time  of  their  respective  proofs, 
the  Court  had  no  jurisdiction  to 
order  them  to  make  good  the  loss 
experienced  by  his  default,  which 
was  only  a  substantive  ground  of 
charge  against  him  in  his  character 
of  assignee.  Sdly,  That  the  circum* 
stance  of  a  party  having  proved  a 
debt  under  a  commission  merely 
vests  in  the  Court  a  jurisdiction  to 
the  extent  of  the  proof.  £x  parte 
Brand,  1  Dea.  308.  S.  C.  2  Mont. 
&  Ayr.  707. 

8.  The  Court  has  no  power  to 
order  a  trustee,  who  refuses  to  sub- 
mit to  the  jurisdiction,  to  convey  an 
estate  to  the  assignees,  which  was 
devised  to  the  trustee  for  the  abso- 
lute use  of  the  bankrupt's  wife.  Ex 
parte  Abbott,  1  Dea.  339. 

9.  A  proof  was  expunged  by  one 
of  the  London  commissioners,  on  the 
ground  that  the  creditor  had  falsely 
deposed  that  he  held  no  security  for 
his  debt,  upon  which  it  was  referred 
to  the  commissioners  to  inquire  what 
security  the  creditor  held  for  his 
debt,  and  whether  any  such  security 
amounted  to  a  fraudulent  preference, 
and  that  the  proof  should  be  restored 
for  the  balance  of  the  debt,  deduct- 
ing such  security.  Quaere,  Whether 
the  Court  of  Review,  has  not  juris- 
diction to  make  such  an  order.  Ex 
parte  Roffcj  in  the  matter  of  Ridge, 
3  Mont.  &  Ayr.  305.  S.  C.  2  Dea* 
421. 

10.  The  Coui*t  has  no  jurisdiction 


to  order  the  executor  of  a  deceased 
solicitor  to  pay  the  costs  of  taxing 
the  solicitor's  bill,  nor  to  order  the 
executor  to  refund  a  balance  found 
due  from  the  deceased  solicitor,  if 
the  executor  does  not  admit  assets ; 
and  if  assets  are  admitted,  quaere. 
Ex  parte  Spackmany  3  Mont.  &  Ayr. 
135. 

11.  A  dividend  of  15^.  was  de- 
clared; but  the  assignee,  thinking 
the  estate  would  pay  20f.  in  the 
pound,  paid  a  creditor  a  dividend  at 
that  rate,  and  himself  became  bank- 
rupt, and  the  creditor  was  chosen 
assignee :  Held,  the  Court  had  juris- 
diction to  order  him  to  refund  the 
excess  received.  Ex  parte  Grim^ 
woody  3  Mont.  &  Ayr.  6S5. 

See  Assignee. 


KNOWLEDGE. 

See  Reputed  Ownership,  Notice, 


LANDLORD  AND  TENANT. 

1.  The  6  Geo.  4.  c.  16.  s.  75.  (as 
to  delivery  up  of  lease  to  landlord) 
extends  to  a  parol  agreement  for 
tenancy.  Slack  v.  Skarpe^  3  Nev. 
tk  Per.  390. 

2.  Where  a  tenant,  rent  payable 
half-yearly,  is  made  bankrupt  during 
the  current  half  year,  and  delivers 
up  possession  under  6  Geo.  4.  c.  1 6* 
8. 75.,  he  is  not  liable  for  rent  during 
the  previous  half  year.  Slack  v. 
Sharpy  3  Nev.  &  Per.  390. 

3.  Where  a  lease  is  forfeited  by 
the  lessee's  insolvency,  it  is  waived 
by  accepting  rent  after  his  discharge 
under  the  insolvent  debtor's  act ;  and 
the  nonpayment  of  rent,  specified  in 
his  schedule  as  due,  is  not  an  insol- 
vency to  constitute  a  new  forfeiture 
after  such  acceptance  of  rent.  Doe 
d.  Gatehouse  v.  Rees,  4  Bing.  N.  C. 
384. 
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LEASES. 

See  Agreements. —  Assignees. — 
Landlord  and  Tenant. 


lien. 


1.  A  testator  deyises  freehold  pro- 
perty to  trustees,  of  whom  the  bank- 
rupt is  one,  upon  trust  to  sell  and 
divide  the  proceeds  equally  among 
his  brothers  and  sisters,  including  the 
bankrupt  and  his  oo-trustee.  The 
cestui  que  trusts,  in  consideration  of 
a  specific  sum  stated  in  the  deed  to 
be  paid  to  each  of  them,  but  which 
was  in  fact  not  paid,  convey  the 
estate  to  the  bankrupt,  who  a  few 
days  afterwards  gives  each  of  the 
cestui  que  trusts  two  promissory 
notes  for  the  payment  of  the  money 
by  instalments,  but  the  notes  are 
never  paid:  Held,  that  the  cestui 
que  trusts  had  a  lien  on  the  estate  in 
the  hands  of  the  bankrupt's  assignees 
for  the  money  still  renudning  unpaid. 
Ex  parte  Latey,  1  Dea.  557.  S.  C. 
2  Mont.  &  Ayr  609. 

2.  A.  and  B.  being  partners,  A. 
retired,  and  assigned  all  the  partner* 
ship  realty  and  personalty  to  B.,  who 
was  to  pay  the  partnership  debts, 
especially  a  trust  debt  of  2,000/. 
Afterwards  A.  assigned  to  B.  other 
real  estates,  and  mortgages  his  sepa- 
rate property  to  insure  payment  of 
the  2,000/1  A.  died,  and  B.  filed  a 
bill  against  A.'s  representatives  for 
an  account,  under  which  it  was  ar> 
ranged  that  the  sum  due  to  B.  should 
be  taken  at  3,000/.,  and  a  certain 
conveyance  executed.  The  5,000/. 
was  paid,  and  the  conveyance  exe- 
cuted. B.  became  bankrupt,  and  the 
parties  entitled  to  the  2,000/.  filed  a 
bill  against  the  representatives  of  A. 
for  the  2,000/.  The  representatives 
now  claimed  a  lien  on  the  partner- 
ship assets  and  the  separate  property 


for  2,000/. :  Held,  no  such  lien  ex- 
isted. Ex  parte  RusgeUj  in  the  mat- 
ter of  Jofnegy  3  Mont.  &  Ayr.  192. 

3.  If  a  lessee  borrow  money  on 
security  of  fixtures  on  the  leasehold 
premises,  the  lender  has  a  Hen  on 
them  tor  the  money  lent,  yet  they 
were  not  chattels  subject  to  reputed 
ownership.  Ex  parte  Spieer,  in  the 
matter  of  AUmUy  3  Mont.  &  Ayr. 
213.     S.  C.  2  Dea.  335. 

4.  The  plaintifi^,  a  builder  and  an 
uncertificated  bankrupt,  sued  for  a 
balance  due  to  him  for  repairs,  and 
was  nonsuited;  the  cause  was  re- 
ferred, and  the  arbitrator  found  a 
sum  due  to  the  plaintiff:  Held,  that 
the  plaintiff's  attorney  had  a  claim  as 
against  the  assignees,  to  the  amount 
of  his  lien,  on  the  award,  for  the  costs 
of  the  action  and  of  the  award.  Jomes 
V.  TumhuU,  5  DowL  591. 

5.  Proving  a  debt,  without  dis- 
closing a  security,  is  an  abandonment 
of  the  lien  thereon.  Ex  parte  Ro^f 
3  Mont.  &  Ayr.  306.  S.  C.  2  Dea. 
421. 

6.  A  town  derk  has  a  Hen  on 
papers  of  the  corporation,  with  re- 
spect to  which  he  has  done  work  siis 
attorney  or  solicitor,  but  not  on  such 
as  he  holds  merely  as  town  derk. 
Rex  V.  Sankey,  5  AdoL  &  Ellis,  423. 

7.  A  party  was  ordered  to  deliver 
up  deeds ;  they  were  in  the  hands  of 
his  solicitor,  who  claimed  a  lien 
thereon;  he  was  ordered  to  deliver 
them  up  with  costs,  on  motion.  ReB 
V.  Tayior,  8  Tiro.  216. 

8.  In  trover  for  iron  work,  the  de- 
fendant claimed  a  lien  thereon  for 
work  done.  A  set  off  is  no  answer 
to  the  lien,  unless  by  special  asree- 
roent.  Pinnock  v.  Harrisany  3  Sfee. 
&  Wels.  532. 

LIVERY  STABLE  KEEPER. 
See  Trading. 
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LODGING  LETTING. 

See  Trading. 


LONDON  COMMISSIONERS. 

See  Commissioners. 


LORD  CHANCELLOR. 

1.  The  Lord  Chancellor  is  not 
bound  to  hear  an  original  petition  to 
annul  unless  he  thinks  fit,  and  he 
will  not  unless  special  ground  is 
shown.  Ex  parte  BriUain,  in  the 
matter  of  BrUtain^  3  Mont  &  Ayr. 
325. 

2.  Orders  of  the  Court  of  Review 
touching  opening  or  annulling  fiats 
are  mere  suggestions  to  the  Lord 
Chancellor.  Re  ScoU^  3  Mont  & 
Ayr.  24L     S.  C.  2  Dea.  405. 

3.  All  objections  touching  com<- 
missioners  must  be  brought  before 
the  Lord  Chancellor.  Ex  parte  >Sco<^ 
3  Mont  &  Ayr.  43L 


LORD  LYNDHURSrs  TABLE, 
See  Costs. 


LOST  BILL  OF  EXCHANGE, 

See  Dividend. 


LOST  BOND. 
See  Dividend. 


LOST  SETTLEMENT. 

A  settlement  having  been  lost, 
which  declared  the  trusts  of  divi« 
dends,  they  were  paid  over  to  the 
parties  without  a  reference,  the  fund 
being  too  small  to  bear  the  expense. 
Ex  parte  Harrison^  in  the  matter  of 
Domfordy  3  Mont  &  Ayr.  392. 


LYNDHURST,  LORD. 

Table  of  Fees. 
See  Costs. 


MACHINERY. 
See  Reputed  Ownership. 


MAINTENANCE   OF  BANK. 
RUPT. 

See  Allowance. 


MARRIAGE  DEBTS. 

See  Proof,  Marriage  Dd>ts, 


MARRIAGE  SETTLEMENT. 
See  Proof. 


MEETINGS. 
See  Costs. 


MEETINGS  OF  CREDITORS. 

The  assignees  are  not  to  be  al- 
lowed, in  their  accounts,  costs  of 
meetings  of  creditors  held  to  con- 
sider what  they  should  determine 
themselves.  Ex  parte  Molineux, 
3  Dea.  33. 


MEMBER  OF  PARLIAMENT. 

Quaere,  Can  the  Court  of  Review 
issue  a  distringas  against  a  member 
of  parliament  for  disobedience  to  an 
order.  Ex  parte  Grimtoood,  3  Mont. 
&  Ayr.  29L 


MEMORANDUM. 

See  Mortgage,  Equitable* 
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MINORS. 
See  Trading,  InfinU, 


MINUTES  OF  ORDERS. 
Minutes  cannot  be  varied  after  the 
order  is  drawn  up,  nor  does  a  notice 
of  motion  to  vary  the  minutes  stop 
the  drawing  up  of  the  order.  Ex 
parte  Bell,  1  Dea.  690. 


MORTGAGE. 
Equitable, 

1.  An  agreement  to  deposit  a  lease 
when  granted,  and  which  is  subse- 
quently granted,  creates  an  equitable 
mortgage.  Ex  parte  Orreti,  in  the 
matter  of  Pye,  3  Mont.  &  Ayr.  153. 

Bidding. 

2.  'Quaere,  Whether  the  solicitor 
to  the  fiat,  being  mortgagee,  can 
have  leave  to  purchase.  He  may 
have  leave  to  bid.  Ex  parte  Briggs, 
3  Mont.  &  Ayr.  505. 

3.  On  a  petition  for  leave  to  bid^ 
the  petitioner  must  pay  the  costs 
out  of  pocket.     Ex  parte  Evans, 

1  Dea.  531. 

4.  Where  deposits  of  deeds  are 
partly  with  and  partly  without  me- 
moranda, such  costs  as  relate  to  the 
deposits  with  memoranda  come  out 
of  the  estate.  Ex  parte  Thorpe,  in 
the  matter  of  Teasdale,  3  Mont.  & 
Ayr.  441. 

InvpronemenU, 

5.  An  equitable  mortgagee  per- 
mitted, on  consent,  to  make  improve- 
ments on  the  property,  and  to  add 
the  amount  of  the  expense  to  his 
charge  on  the  mortgaged  estate.  Ex 
parte  Smith,  in  the  matter  of  Cun^ 
nington,  3  Mont.  &  Ayr.  63.     S.  C. 

2  Dea.  236. 


Practice. 

6.  If  a  mortgagee  presents  a  peti- 
tion claiming  priority  over  several 
mortgagees,  over  whom  the  Court  has 
no  jurisdiction,  it  will  be  disauased. 
Ex  parte  Bignold,  3  Mont  &  Ayr. 
706. 

7«  Wliere  there  are  such  coofiict- 
ing  claimants  to  a  mortage  as  to 
render  it  of  no  value  if  sold,  no  par- 
ticular claimant  can  obtain  an  order 
for  sale  of  his  interest.  Ex  parte 
Bignold,  3  Mont.  &  Ayr.  706. 

8.  It  seems  the  Court  will  deter- 
mine the  question  of  priority  be- 
tween any  two  mortgagees  who 
submit  the  question  to  the  Court 
Ex  parte  Bignold,  3  Mont  &  Ayr. 
706. 

9.  The  agreement  for  an  equitable 
mortgage  must  be  free  from  all  taint 
and  suspicion,  otherwise  the  Court 
will  not  make  the  usual  order  for  the 
sale  of  it  Ex  parte  Nunn,  1  Dea. 
393. 

10.  A  deposit  of  the  title  deeds 
without  pressure,  on  the  eve  of 
bankruptcy,  to  secure  an  antecedent 
debt,  is  a  preference.  Ex  parte 
Ainstoorth,  in  the  matter  of  Goren, 
3  Mont  &  Ayr.  451.  S.  C.  2  Dea. 
563. 

11.  The  Court  will  not  interfere 
on  a  deposit  of  title  deeds  with  a  soli- 
citor, without  pressure,  shortly  be- 
fore the  fiat,  and  for  past  and  nitare 
costs,  there  being  no  evidence  that 
any  costs  were  due  at  the  time  of 
the  deposit  Ex  parte  fFake,  in  the 
matter  of  Clarke,  3  Mont  &  Ayr. 
329.     S.  C.  2  Dea.  353. 

12.  Where  there  is  no  memoran- 
dum, the  deposit  of  deeds  twelve 
years  ago,  and  the  bankrupt  dead, 
the  Court  will  not  interfere  to  make 
the  common  equitable  mortgage 
order.  Ex  parte  Jones,  in  the  mat- 
ter of  Oliver,  3  Mont  &  Ayr.  152. 
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13.  If  there  be  several  mortgages 
for  distinct  debts  to  one  mortgagee, 
who  applies  to  the  commissioners  in 
the  usnal  manner  for  a  sale,  &c.,  the 
proceeds  of  each  mortgage  must  be 
applied  to  the  particular  debt,  and 
the  surplus  of  one  cannot  be  applied 
to  the  deficiency  of  another.  Ex 
parte  Bignoldj  S  Mont  &  Ayr.  9. 
S.a2Dea.66. 

14.  The  petitioner,  who  was  an 
equitable  mortgagee,  discovered  that 
the  bankrupt  had  made  other  mort- 
gages and  given  other  liens  on  the 
same  property ;  the  legality  of  some, 
and  the  priority  of  others,  was  dis* 
puted  by  the  petitioner,  who  prayed 
a  sale  of  the  property,  and  that  the 
proceeds  might  be  applied  towards 
the  reduction  of  his  debt,  and  in 
case  the  other  parties  should  come 
in  and  submit  to  the  jurisdiction 
of  the  Court,  then  that  Uie  Court 
would  settle  the  respective  prio- 
rities of  those  parties  and  the  peti- 
tioner: Held,  that  the  Court  could 
make  no  such  order,  unless  those 
parties  were  regularly  before  the 
Court,  and  that  it  would  be  dis- 
advantageous to  the  bankrupt's 
estate  to  make  an  order  for  the  sale 
of  the  property  until  the  interests  of 
the  respective  parties  were  precisely 
ascertained.  Under  these  circum- 
stances the  petition  was  dismissed, 
with  costs.  Ex  parte  Bignold, 
1  Dea.  ^15. 

15.  Usual  order  made  for  sale  of 
equitable  mortgage,  notwithstanding 
argument,  that,  there  being  no  deposit 
of  deeds,  the  agreement  was  a  mere 
executory  agreement  for  a  mort- 
gage, and  gave  no  lien  on  the  pro- 
perty* Ex  parte  Jones,  4  Dea.  &  Ch. 
750. 

16.  The  bankrupts  deposited  only 
one  of  their  title  deeds,  which,  how- 

VoL.  III. 


ever,  was  the  principal  conveyance 
of  the  property,  with  the  petitioners, 
as  a  security  for  a  debt,  leaving  the 
other  deeds  in  the  hands  of  their 
own  solicitors:  Held,  that  this  was 
a  good  equitable  mortgage.  Ex 
parte  Chippendale^  1  Dea.  67*  S.  C. 
2  Mont  &  Ayr.  299. 

17.  The  bankrupt  deposited  the 
leases  of  two  houses  with  the  peti- 
tioner for  securing  600/.,  accom- 
panied with  an  agreement  in  writing, 
and  on  the  scune  day  he  signed  an* 
other  agreement,  engaging  to  pay 
85/.  per  annum,  being  the  improved 
rental  of  the  premises,  <*the  leases 
of  which  are  deposited  with  the  peti- 
tioner ;  viz.,  45^  being  the  improved 
rental  of  a  house  in  the  occupation 
of  J.  H.,  20/.  being  the  improved 
rental  of  the  adjoining  premises  let 
to  J.  H.  as  tenant  at  will,  and  20/. 
being  the  improved  rental  of  pre- 
mises in  the  occupation  of  A.B. ;  the 
said  85^  to  be  collected  by  me,  and 
paid  over  to  the  petitioner."  The 
lease  of  the  premises  let  to  J.  H.  as 
tenant  at  will  had  not  been,  in  fact, 
deposited  with  the  petitioner,  but 
only  the  lease  of  the  other  premises 
in  the  occupation  of  J.  H.  and  the 
lease  to  A.  B.:  Held,  nevertheless, 
that  the  petitioner  had  a  lien,  as 
equitable  mortgagee,  upon  the  pre- 
mises comprised  in  all  the  three 
leases.  Ex  parte  Edwards^  1  Dea. 
611. 

1 8.  Semble,  that  a  proviso  to  make 
void  a  lease  on  assignment  by  the 
lessee  does  not  apply  to  a  mere  de- 
posit of  it  by  way  of  equitable  mort- 
gage. Ex  parte  Cocks,  in  the  matter 
of  Hand,  2  Dea.  14. 

19.  When  all  parties  agree  to  sell 
an  equitable  mortgage,  there  is  not 
any  necessity  to  apply  to  Court  for 
an  order  for  that  purpose.  Ex  parte 
WhUbready  S  Mont  &  Ayr.  604. 

20.  On  a  petition  by  an  equitable 
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mortgagee  by  deposit  of  title  deeds 
the  Court  may  order  the  deed  to  be 
delivered  up  on  a  cross  petition.  £x 
parte  Ainswortk^  in  the  matter  of 
Goreriy  3  Mont.  &  Ayr.  451. 

21.  Where  A.  and  B.,  partners, 
are  jointly  indebted,  and  A.  equit- 
ably mortgages  his  separate  property 
as  security,  and  alone  becomes  bank- 
rupt,  and  A.  is  solvent,  an  order  for 
sale  may  be  made,  but  no  proof  can 
be  allowed  against  A.  Ex  parte 
Lloydy  3  Mont  &  Ayr.  601. 

22.  A.  made  an  equitable  mort- 
gage of  certain  premises  to  B.,  and 
afterwards  agreed  to  grant  a  lease 
of  the  premises  to  C,  who  had  notice 
of  the  prior  charge.  A.  became 
bankrupt  before  the  lease  was  exe- 
cuted, and  on  the  petition  of  B.  an 
order  in  bankruptcy  was  made,  under 
which  the  premises  were  sold,  and 
B.  became  the  purchaser,  and  re- 
tained the  amount  of  his  equitable 
mortgage  out  of  the  purchase  money : 
Held,  on  a  bill  filed  by  C.  for  spe- 
cific performance  of  the  agreement, 
that  B.,  having  become  the  pur- 
chaser, and  thereby  united  his  equit- 
able mortgage  with  the  equity  of 
redemption,  was  bound  to  perform 
the  agreement.  Smith  v.  Phillips^ 
1  Keen,  694-. 

23.  An  equitable  mortgagee  from 
a  vendee  who  has  not  paid  the  pur- 
chase money  can  sell  the  bankrupt's 
interest  only,  unless  the  vendor  con- 
sents, and  the  Court  will  not  act  till 
he  is  served.  Ex  parte  fVrif/hi, 
3  Mont.  &  Ayr.  49. 

JRenis. 

24*.  An  equitable  mortgagee  gir- 
ing  notice  to  tenants  to  pay  rent  to 
him  does  not  entitle  him  to  the 
rents  before  an  order  for  sale.  Ex 
parte  Sooii,  3  Mont  &  Ayr.  592. . 


25.  An  equitable  mortgagee  is 
entitled  to  the  rents  accruing  after 
an  order  for  sale,  accompanied  by 
an  order  of  reference  to  ascertain 
the  time  of  the  deposit  of  the  deeds. 
Ex  parte  Tharpey  in  the  matter  of 
Teadsdaky  3  Mont  &  Ayr.  441. 

26.  An  equitable  mortgagee  is 
entitled  to  the  rents  only  from  the 
order  of  sale,  notwithstanding  any 
notice  to  the  tenants.  Ex  parte  J9icr- 
re//,  in  the  matter  of  iVomum,  3  Dea. 
&  Ch.  439. 

27.  An  equitable  mortgagee  is  not 
entitled  to  rents  before  the  order  of 
sale.  Ex  parte  Carlowy  in  the  mat- 
ter of  Birksy  3  Mont  &  Ayr.  328. 
S.  C.  2  Dea.  333. 

Scotkmd, 

28.  Assignees  of  a  bankrupt  are 
bound  by  equities  affecting  the  estate 
only;  therefore,  as  equitable  mort- 
gages are  not  rec<^nized  by  the 
Scotch  law,  this  Court  will  not  inter* 
fere  on  the  petition  of  an  equitable 
mortgagee  of  Scotch  lands.  Ex 
parte  Pollardy  in  the  matter  ofComrt' 
neyy  3  Mont  &  Ayr.  340.  S.  C. 
2  Dea.  367. 

Ijegal  Mortgages. 

29.  Where  the  assignees  write  to 
a  legal  mortgagee  that  he  shall  be 
in  the  same  situation  as  if  he  had 
given  notice  to  the  tenants,  be  is  en- 
titled to  the  rents  due  since  the 
bankruptcy,  and  to  the  crops.  £x 
parte  Bamesy  3  Mont  &  Ayr. 
497. 

30.  On  a  mortgage  with  a  power 
of  sale,  with  a  proviso  that  it  shall  not 
be  exercised  for  five  years,  it  seems 
the  common  order  may  be  made,  on 
the  bankruptcy  of  the  mortgagor 
within  the  ^ye  years.  Ex  parte 
BigtuMy  3  Mont  &  Ayr.  477. 
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51.  After  a  mortgage  has  become 
forfeited  ia  law,  the  6  Geo.  4.  c.  16. 
s.  70.  does  oot  enable  assigaees  to 
acquire  a  legal  estate  in  mortgaged 
premises  by  tendering  the  mortgage 
money  and  interest  to  the  mortgagee. 
Ihttm  T.  Mcuseyf  1  Ner.  &  Perry, 
578. 

52.  A  legal  mortgagee  is  not  en- 
titled to  the  rents  of  the  mortgaged 
premises  until  he  enters;  and  the 
commissioners  order  for  the  sale  of 
the  property  is  not  equivalent  for 
this  purpoee.  Ex  parte  Living^ 
1  Dea.  2.  S.C.  2  Mont.  &  Ayr. 
223. 

33.  A  bankrupt  to  whom  two 
estates  were  devised  charged  with 
the  payment  of  legacies  had  mort- 
gaged each  of  them  separately,  and 
the  assignees  sold  the  estates,  subject 
to  the  unpaid  legacies  and  to  the 
mortgages.  One  of  the  estates  was 
sold  for  1,000/.  more  than  the  amount 
of  the  mortgage  money  with  which 
it  was  charged,  and  which  surplus 
was  sufficient  to  pay  the  legacies; 
but  the  proceeds  of  the  other  estate 
were  scarcely  sufficient  to  satisfy  the 
mortgage  on  it :  Held,  on  the  appli- 
cation of  the  mortgagees  of  the  last- 
mentioned  estate,  that  the  outstanding 
legacies  should  be  charged  exclu- 
sively on  the  surplus  proceeds  of 
the  first  estate.  Ex  parte  Hartley^ 
1  Dea.  286.  S.  C.  2  Mont  &  Ayr. 
496. 


MOTIONS. 

1.  An  order  irregularly  obtained 
cannot  be  set  aside  upon  moticm. 
Ex  parte  Hawardy  3  Mont  &  Ayr. 
608. 

2.  A  motion  for  a  distringas 
against  a  member  of  parliament  for 


disobedience  of  an  order  of  Court  is 
of  course,  if  the  Court  can  issue  one^ 
Ex  parte  Grimwoody  3  Mont  &  Ayr. 
293. 

See  Notice  ot  Motion. 


MULTIFARIOUSNESS. 

1.  It  is  discretionary  to  dismiss  a 
multifarious  petition,  or  confine  the 
petitioner  to  one  branch  and  dis- 
miss the  other.  Ex  parte  Knight^ 
3  Mont  &  Ayr.  5S.  S.  C.  2  Dea* 
215. 

2.  A  petition  by  a  creditor  to  re- 
move the  assignees  for  collusion  with 
the  bankrupt,  and  also  to  tax  the 
solicitors  bills,  is  multifarious.  Ex 
parte  Knight^  3  Mont  &  Ayr.  58. 
S.  C.  2  Dea.  215. 


NOTICE  OF  MOTION. 

A  party  served  with  notice  of  a 
motion,  which  is  of  course,  is  en- 
titled to  the  costs  of  his  appearance. 
Ex  parte  Grimwoody  re  Harveg^ 
3  Mont  &  Ayr.  285.     2  Dea.  ^65. 


NEW  FIAT. 
See  Fiat. 


NEW  PETITIONING  CRE^ 
DITOR'S  DEBT. 

See  Substitution. 


NEW  PROMISE. 

A  bankrupt,  after  he  obtains  hia 
certificate,  promises  to  pay  a  creditor 
the  balance  of  an  usurious  debt  on 
condition  that  he  would  adyaoce 
him  another  sum,  and  he  then  gives 
the  creditor  a  security  for  the  gross 
amount  of  the  former  balance  and 
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the  new  loan.  Semble,  that  the  se- 
curity was  infected  by  the  usurious 
taint  of  the  first  transaction.  Ex 
parte  De  Groughi/y  in  tlie  matter  of 
Charles  BuOer,  3  Mont  &  Ayr.  22. 
S.  C.  2  Dea.  79. 


NEW  TRIAL. 

'  On  a  motion  for  a  new  trial  it  is 
not  of  course  to  order  the  judges 
notes  to  be  produced  ;  ground  must 
be  shown  for  the  application.  Ex 
parte  Chuck^  3  Mont.  &  Ayr.  15. 
S.  C.  2  Dea.  72. 


NOTICE. 

See  Reputed  Ownership,  iVi)/«». — 

Tims. 


NOTICE  OF  DISHONOUR. 

See  Bills  of  Exchange. — Proofs 

BiUs. 


OFFICIAL  ASSIGNEE. 

1.  An  official  assignee  ought  not, 
except  under  very  peculiar  circum- 
stances, to  present  a  petition  to  the 
Court  in  his  own  name.  Anon^ 
1  Dea.  106. 

2.  If  an  official  assignee  alone  pe- 
titions to  expunge  a  debt,  without 
the  express  direction  of  the  commis- 
sioner or. a  meeting  of  creditors,  the 
petition  *will  be  dismissed.  Ex  parte 
-fyroowi,  3  Mont.  &  Ayr.  157.  S.  C. 
^  Dea.  265. 

3.  The  official  assignee  must  per- 
sonally pay  the  costs  of  an  unneces- 
sary separate  appearance.  Ex  parte 
Hendrcy  3  Mont.  &  Ayr.  20.  S.  C. 
g  Dea.  76. 


4.  Mode  of  acting  by  official 
assignee  when  sued  at  law.  Ex 
parte  RatrUy  3  Mont.  &  Ayr.  55. 

5.  The  Court  will  extend  the  same 
protection  to  official  assignees  as 
equity  does  to  receivers.  Ex  parte 
Rainsy  3  Mont  &  Ayr.  55. 

6.  Practice  where  an  official  as- 
signee retires.  Ex  parte  Gcldtmid^ 
3  Mont.  &  Ayr.  623. 

7*  The  official  assignee  may  file  a 
bill  against  the  personal  representa- 
tives of  a  deceased  assignee  for  an 
account,  &c.  of  unclaimed  dividends 
possessed  by  the  deceased  assignee. 
Green  v.  Weston^  3  Mont  &  Ayr. 
414. 

8.  The  non-claiming  creditors 
need  not  be  parties  to  the  suit  Green 
V.  Weston,  3  Mont  &  Ayr.  414. 

9.  It  seems  that  no  contract  by 
the  assignees  binds  the  estate  unless 
the  official  assignee  joins.  Ex  parte 
Younffy  in  the  matter  of  Doddj 
3  Mont  &  Ayr.  266.  S.  C.  2  Dea. 
241. 

10.  It  seems  that  if  the  assignees 
enter  into  a  proper  contract  the 
Court  will  compel  the  official  assignee 
to  join  in  such  contract  Ex  parte 
Younffy  in  the  matter  of  Doddy 
3  Mont  &  Ayr.  266.  S.  C.  2  Dea. 
241. 

11.  It  seems  that  the  Court  can 
compel  the  official  assignee  to  join 
in  a  conveyance,  though  not  party 
to  the  contract  Ex  parte  Yoimgy 
in  the  matter  of  Dodd/  3  Mont  Be 
Ayr.  267.     S.  C.  2  Dea.  241. 

12.  It  seems  an  official  assignee 
cannot  be  compelled  to  execute  an 
assignment  ^of  debts  without  indem- 
nity, but  that  he  must  join  in  a  con- 
veyance of  real  estate.  Qusere,  as 
to  the  necessity  of  his  being  a  party 
to  contracts  by  the  assignees.  Ex 
parte  Youngy  in  the  matter  of  Dodd, 
3  Mont  &  Ayr.  263.  S.  C.  2  D«l 
241. 


DIGEST. 


OFFICLAL  ASSIGNEE— 
continued. 


13.  Where  an  official  assignee 
made  default  in  not  accounting  for 
monies  received,  the  Court  permitted 
the  creditors  assignee  to  use  the 
names  of  the  chief  registrars  in  suing 
the  sureties  upon  the  bond.  £x 
parte  Topham,  1  Dea.  192.  S.  C. 
2  Mont.  &  Ayr.  484. 


OPENING  FIATS. 

1.  Orders  of  the  Court  of  Review 
touching  opening  fiats  are  mere  sug- 
gestions to  the  Lord  Chancellor.  In 
the  matter  of  ScoUy  3  Mont.  &  Ayr. 
241.     S.  C.  2  Dea.  405. 

2.  A  petition  by  the  bankrupt  to 
annul  for  want  of  opening  is  certain 
to  succeed,  unless  a  cross  petition  is 
presented.  £x  parte  JoneSy  3  Mont 
&  Ayr.  503. 

3.  Where  both  the  quorum  com- 
missioners are  unable  to  attend  to 
open  the  fiat,  the  Court  cannot  make 
an  order  that  the  other  three  com- 
missioners may  open  it,  but  the  pro- 
per course  is  to  annul  the  fiat,  and 
take  out  a  new  one.  In  the  matter 
of  SuttoHy  1  Dea.  43. 

4.  Where  the  time  for  opening  a 
country  fiat  had  expired  in  conse- 
quence of  the  absence  of  the  quorum 
commissioners,  a  new  fiat  was  or- 
dered to  be  directed  to  other  com- 
missioners. In  the  matter  of  Bar* 
thup,  3  Mont.  &  Ayr.  29.  S.  C. 
2  Dea.  96. 

5.  The  Court  will  not  extend  the 
time  for  opening  the  fiat  because 
the  witnesses  to  prove  the  act  of 
bankruptcy  were  on  different  jour- 
nies,  and  were  not  expected  to  re- 
turn before  the  time  for  opening 
would  expire,  the  application  not 
being  made  until  the  time  had  nearly 
expired,  and  it  not  being  shown  when 


one  of  the  witnesses  set  out  on  his 
journey.    In  the  matter  of  Kearskyy 

2  Dea.  317. 

6.  The  Court  will  not  annul  a 
separate  fiat  to  give  efiect  to  a  sub- 
sequent joint  one,  not  yet  opened, 
on  the  ground  that  the  only  witness 
who  could  prove  the  act  of  bank- 
ruptcy under  such  joint  fiat  is  kept 
out  of  the  way ;  nor  will  it  for  such 
cause  make  an  order  for  the  inspec- 
tion of  the  proceedings  under  the 
separate  fiat,  but  will  merely  enlarge 
the  time  for  opening  the  joint  fiat. 
£x  parte  Burdekin^  1  Dea.  57* 

7.  The  Court  will  not  extend  the 
time  for  opening  a  fiat,  either  on  tho 
application  of  the  petitioning  ere 
ditor  or  of  the  bankrupt,  merely  be- 
cause the  latter  is  negotiating  for  a 
composition  with  his  creditors.  Ex 
parte  Stirk^  in  the  matter  of  Stirh^ 

3  Mont  &  Ayr.  209.     S.  C.  2  Dea. 
328. 


OPENING. 

See  Annulling. 


ORDER  AND  DISPOSITION. 
See  Reputed  Ownbrship. 


ORDERS. 

1.  Where  an  application  is  made 
to  rescind  an  order  on  the  ground  of 
irregularity  the  party  ought  to  state 
in  his  notice  of  motion  what  the  ir- 
regularity is.  Quaere,  Whether  such 
an  application  should  not  be  by 
petition.  In  the  matter  of  Walker^ 
1  Dea.  88.  S.  C.  2  Mont  &  Ayr. 
267. 

2.  An  order  irregularly  obtained 
cannot  be  set  aside  upon  motion. 
Ex  parte  Hawardy  3  Mont  &  Ayr. 
608. 

See  Minutes. 
do  3 
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OVERRULED  DECISIONS. 

Ste  Dbcisions. 


PARTNERSHIP. 

1.  Ab  arrangement  made  by  A.  B. 
with  C.  D.  to  giye  him  a  moiety  of 
the  profits  of  the  business,  instead  of 
a  previous  salary  for  his  services, 
constitutes  him  a  partner.  Ex  parte 
JOighy  and  ex  parte  Bucktoniy  1  Dea. 
S41.    S.  C.  2  Mont  &  Ayr.  735. 

2.  A.,  B.,  and  C,  being  in  partner- 
ship, borrow  10,000/.  of  their  bankers, 
to  secure  the  repayment  of  which, 
with  interest,  B.  executes  a  mortgage 
of  a  freehold  estate,  and  C.  a  mort- 
gage of  a  copyhold  estate;  B.'s  estate 
is  sold,  and  pays  off  8,690/.  of  the 
mortgage  debt,  and  C.'s  estate  only 
pays  the  residue  of  the  debt  and  in- 
terest, amounting  to  1,628/.:  Held, 
that  A.'s  estate  being  wholly  insol- 
vent, the  estate  of  B.  was  entitled  to 
be  recouped  from  the  estate  of  C. 
the  amount  of  the  difference  between 
the  1,628/.  and  the  half  of  the  mort- 
gage money  and  interest.  Ex  paite 
Pkwdeny  in  the  matter  of  Bishtan, 
2  Dea.  i^SG. 

3.  Where  one  partner  borrows 
money  to  apply  for  partnership  pur- 
poses on  security  of  shares  belong- 
ing to  the  firm,  which  he  personally 
engages  to  assign  as  security,  but 
does  not,  and  a  bill  for  the  amount 
is  accepted  by  the  firm,  a  proof  on 
the  bill  by  the  drawer  can  be  made 
against  the  firm  only,  though  the 
partner  may  be  liable  to  an  action 
of  damages  for  non-fulfilment  of  his 
contract.  Ex  parte  EaJeight  3  Mont 
&  Ayr.  670. 

See  Proop,  Par<wer«A»]p.— Reputed 
Ownership. 


PETITION. 

Answering, 

1.  One  of  several  respondents  not 
having  been  served  with  the  petition, 
the  Court  ordered  it  to  be  re-an- 
swered, on  payment  of  the  costs  of 
the  day.  Ex  parte  Potter^  1  Dea. 
287. 

AitettaUfm. 

2.  The  signature  of  one  of  three 
assignees  to  a  petition  was  attested 
by  the  solicitor  who  presented  the 
petition  under  the  word  "  witness," 
without  stating  him  to  be  solicitor 
in  the  matter  of  the  petition :  Held 
a  sufficient  attestation.  Ex  parte 
Bum,  1  Dea.  194.  S.  C.  2  Mont 
&  Ayr.  488. 

DismissoL 

S.  Practice  as  to  order  of  dismissal 
when  the  petition  is  not  filed  in  the 
office.  Ex  parte  Camef,  in  the  mat- 
ter of  Griffithsy  3  Mont  &  Ayr.  453. 

Form. 

4.  A  petition  to  the  general  juris- 
diction for  taxation  must  set  out 
objectionable  items,  and  a  general 
reference  to  the  bill  of  costs  is  not 
sufficient  Ex  parte  Moore,  3  Mont 
&  Ayr.  699. 

5.  If  a  petition  for  taxation  states, 
as  objectionable,  items  already  dis- 
allowed by  the  commissioner,  it  is 
insufficient,  but  it  seems  may  stand 
over  to  be  amended.  Ex  parte 
Moore,  3  Mont  &  Ayr.  699. 

6.  Where  a  creditor  petitions  for 
the  removal  of  an  assignee  without 
alleging  sufficient  grounds  for  that 
purpose  in  his  petition,  but  merely 
states  them  on  affidavit,  his  petition 
will  be  dismissed  with  costs.  Ex 
parte  Paramore,  1  Dea.  279. 

7.  Where  the  prayer  of  a  petition 
omitted  to  pray  for  what  was  the 


DIGEST. 


PETITION— coitftwMerf. 


necessary  result  of  the  previous  state- 
ment in  the  body  of  the  petition,  the 
Court  gave  leave  to  the  petitioner, 
after  objection  taken  for  this  defect 
on  the  hearing,  to  amend  the  prayer 
instanter.  £x  parte  CockSy  9  Dea. 
14. 

8.  Form  of  petition  by  assignees 
for  costs  of  a  prosecution  where  the 
bankrupt  is  acquitted.  £x  parte 
Gumming^  3  Mont  &  Ayr.  29. 

Postponing, 

9.  Unopposed  motions  to  postpone 
a  petition,  require  a  consent  brief 
from  the  other  side.  £x  parte 
Brodiey  in  the  matter  of  Clarke^ 
3  Mont  &  Ayr.  205.  S.  C.  2  Dea. 
318. 

Service, 

10  A  petition  to  tax  the  bill  of  a 
solicitor  who  has  taken  the  benefit 
of  the  insolvent  act,  must  be  served 
upon  him,  and  not  upon  the  insoU 
vcnt*s  assignee.  Ex  parte  Simpson^ 
in  the  matter  of  Terry^  3  Mont  & 
Ayr.  223.     S.  C.  2  Dea.  400. 

Settling. 

11.  A  fee  paid  to  counsel  for  set- 
tling a  petition  in  bankruptcy  which 
is  not  a  petition  of  course,  is  allow- 
able on  taxation  of  costs.  Ex  parte 
Christy,  3  Mont  &  Ayr.  94.  S.  C. 
2  Dea.  118. 

iSec  Certificate— Costs— 'MoRT* 
GAGE,  EquitabU.  —  Multifari- 
ousness.— Scandal.— Service. 
— Standing  over. 


PETITIONING  CREDITOR. 

1.  Petitioning  creditors  attend- 
ance dispensed  with,  distance  being 
1 10  miles.  In  re  Freemauy  3  Mont 
&  Ayr.  33. 

2.  Attendance  of  petitioning  cre- 


ditor dispensed  with,  distance  being 
130  miles.  Ex  parte  MarshaUy 
3  Mont  &  Ayr.  133. 

3.  Semble,  that  a  trustee  cannot 
alone  issue  a  fiat  against  the  debtor, 
especially  if  the  cestui  que  trust  has 
by  his  conduct  equitably  precluded 
himself  from  acquiescing  in  such  pro- 
ceeding. Ex  parte  Gray,  4  Dea.  & 
Ch.  778.    S.  C.  2  Mont  iS:  Ayr.  283. 

4.  Notwithstanding  a  trader  take 
the  benefit  of  the  insolvent  act,  and 
the  debt  of  a  creditor  be  duly  in- 
serted in  the  schedule,  the  debt  is 
still  a  good  petitioning  creditor's 
debt  to  support  a  subsequent  fiat. 
Ex  parte  Barrington,  1  Dea.  3. 
S.  C.  2  Mont  &  Ayr.  255. 

5.  The  bankrupt  entered  into  a 
deed  of  composition  with  his  credi- 
tors, by  which  they  released  him 
from  his  debts:  Held,  that  a  pro- 
missory note  subsequently  given  to 
a  creditor  for  the  remainder  of  the 
debt  was  a  nudum  pactum,  and  con- 
sequently a  bad  petitioning  creditor's 
debt  Ex  parte  HaU,  1  Dea.  171. 

6.  Quaere,  as  to  the  validity  of 
a  joint  commission  against  two  or 
three  partners  on  a  debt  jointly  due 
from  the  two.     Ex  parte  ChamherSt 

1  Dea.  197.     S.  C.  2  Mont  &  Ayr. 
440. 

7.  A  payment  to  an  agent  of  the 
petitioning  creditor  after  docket 
struck  by  the  principal  does  not  for- 
feit  the  debt  if  the  agent  had  not 
notice  of  the  docket  Ex  parte 
Gardner^  3  Mont  &  Ayr.  46.    S.  C 

2  Dea.  142. 

8.  The  petitioning  creditor  s  debt 
was  founded  on  a  bill  of  exchange 
which  he  had  negotiated  when  he 
issued  a  fiat  against  the  drawer ;  he 
then  procured  a  new  fiat  on  the  same 
docket  papers,  having  in  the  mean- 
time got  the  bill  into  his  hands.  Tbe 
Court  annulled  the  fiat  It  seems  he 
could  have  supported  the  fiat  at  law. 

So  4 
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PETITIONING  CREDITOR— 
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Ex  parte  Patzker,  S  Mont  &  Ayr. 
S29.     S.  C.  2  Dea.  469. 

9.  Where  the  petitioning  credi- 
tor's debt  18  founded  on  a  bill,  it 
must  form  part  of  the  proceedings. 
Ex  parte  Paizker^  3  Mont  &  Ayr, 
334.     S.  C.  2  Dea.  469. 

10.  A  person  who  had  agreed  to 
come  in  under  a  composition  deed» 
may  nevertheless  issue  a  fiat  on  dis- 
covering that  the  deed  gave  an  un- 
fair preference  to  a  particular  ci*edi- 
tor.  Ex  parte  HalloweUy  3  Mont  & 
Ayr.  538. 

See  Annulling.  —  Costs.  —  Sub- 
stitution. —  Taxation. 


PLEADING. 

1.  The  bankruptcy  of  one  of  seve- 
ral plaintiffs,  after  the  commence- 
ment of  the  action  is  not  an  issuable 
plea  for  a  defendant  who  is  under 
terms  to  plead  issuably.  Staples  v. 
ffoldsworthy  4  Bing.  N.  C.  144. 

2.  In  an  action  against  the  sheriff 
lor  a  false  return  of  nulla  bona  to 
a  fieri  facias,  the  defence  being  the 
bankruptcy  of  the  debtor,  the  Court 
refused  to  allow  the  defendant  to 
plead  together  two  pleas,  one  tra- 
versing the  allegation  that  the  de« 
fendant  seized  the  goods  of  the 
debtor,  and  the  other  setting  forth 
the  dates,  &c.  of  the  act  of  bank- 
ruptcy and  fiat,  the  former  having 
been  prior,  the  latter  subsequent  to 
the  seizure.  Wright  v.  Lainson^ 
8  Mee.  &  WUs.  44. 

3.  In  trover  by  the  assignee  of  a 
bankrupt,  a  plea  that  the  plaintiff  is 
i^t  assignee  puts  in  issue  the  peti- 
tioning creditor's  debt  and  the  act 
of  bankruptcy.  Butter  v.  Hcbeony 
4  Bing.  290.  (New  Series.) 


4.  A  trader  (A.)  employed  the 
defendant  (B.^  under  a  general 
authority  to  sell  for  him.  B.  bona 
fide  sold  some  goods  after  A.  had 
committed  an  act  of  bankruptcy, 
which  was  unknown  to  B.,  and  the 
sale  was  more  than  two  months 
before  the  fiat  issued.  The  as- 
signees brought  trover :  the  defend- 
ant pleaded  not  guilty:  Held,  B., 
having  sold  under  a  general  autho- 
rity, had  been  guilty  of  conversion, 
and  if  he  had  any  justification  he 
should  have  pleaded  it  specially; 
2,  that  on  issue  joined,  on  a  tra- 
verse of  the  assignee's  possession, 
the  plaintiff  must  recover,  no  evi- 
dence being  given  that  the  pur- 
chaser was  ignorant  of  the  bank- 
ruptcy. Pearson  v.  Grakamy  6  AdoL 
&  EUis,  899. 

5.  A  declaration  in  assumpsit 
against  assignees  of  a  bankrupt 
stated  that  tiie  plaintiff  had  agreed 
with  the  bankrupt,  before  his  bank- 
ruptcy, to  permit  him  to  take  stones 
from  Uie  plaintiff's  quarry,  at  a  cer- 
tain price,  for  a  church  the  bank- 
rupt had  undertaken  to  build,  and 
that  he  took  stones  therefrom  to  the 
value  of  50^. ;  that  the  defendants,  as 
his  assignees,  adopted  his  contract 
for  building  tiie  church,  and  thereby 
became  bound  by  its  equities;  and 
that  afterwards  they  took  from  the 
quarry,  stones  for  the  same  purpose 
to  the  amount  of  40/.  Plea,  as  to 
the  agreement  of  the  plaintiff  with 
the  bankrupt,  non-assumpsit;  as  to 
the  residue  of  the  causes  of  action, 
payment  into  the  Court  of  6iL  12s Ad^ 
which  the  plaintiff  accepted  in  satis- 
faction of  that  sum.  The  jury  having 
found  for  the  defendants  on  the  first 
issue,  Held,  that  the  admission  in  the 
plea  of  payment  into  Court  did  not 
entitle  the  plaintiff  to  a  verdict  on 
the  other  issue.  Twembno  v.  Askey, 
S  Mee.  &  WUs.  495. 


DIGEST. 


PROOF  OF  DEBTS. 

1.  A  father  lends  his  son  1,000/. 
to  set  him  up  in  business,  for  which 
he  takes  his  promissory  note ;  two 
years  afterwards  he  says,  in  a  letter 
to  his  son,  '*  I  may  venture  to  inform 
you  that  the  promissory  note  will  de- 
scend to  you  without  any  deductions;" 
but  four  years  after  this  the  father 
takes  a  bond  from  his  son  for  the 
amount,  and  dies,  and  the  son  be- 
comes bankrupt:  Held,  that  the 
taking  of  the  bond  showed  an  alter- 
ation of  the  father*s  intention  to  for- 
give the  debt  at  his  death,  and  that 
his  executor  might  prove  the  amount 
of  the  bond  under  the  fiat  against 
the  son.  £x  parte  RidUr^  3  Mont  Si 
Ayr.  62.     S.  C.  2  Dea.  225. 

2.  Omitting  to  take  an  objection 
before  the  commissioners,  against  a 
proof,  does  not  prevent  its  being 
taken  in  the  Court  of  Review.  Ex 
parte  Chappdy  S  Mont  &  Ayr.  492. 

3.  Proof  does  not  extinguish  a 
debt;  it  prevents  an  action  for  the 
sum,  but  leaves  equities  as  strong  as 
before.  Ex  parte  Ganncy  3  Mont 
&  Ayr.  168. 

Amount. 

4.  A.  agrees  to  be  responsible  to  B. 
for  the  due  payment  to  him  by  C. 
of  24,000/.  by  yearly  instalments  of 
1,200/1 ;  B.  afterwards  agrees  to  ac- 
cept six  joint  notes  of  A.  and  C.  for 
2,000/.,  and  delivers  up  the  original 
agreement  to  C,  but  only  one  of 
these  notes  is  paid:  Held,  that  B. 
could  not  prove  under  a  fiat  against 
A.  the  original  debt  of  24,000E,  but 
only  the  amount  of  the  five  notes 
remaining  unpaid.  Ex  parte  Powelly 
1  Dea.  378.  S.  C.  2  Mont  &  Ayr. 
533. 

Annuity. 

5.  A  surety  to  a  bond  for  pay- 
ment of  an  annuity  before  6  Geo.  4. 


c.  16.  can  only  prove  against  the 
principal,  sums  paid  by  the  surety 
which  were  due  before  the  bank- 
ruptcy of  the  principal.  Ex  parte 
Parian,  3  Mont  &  Ayr.  5.  S.  C. 
2  Dea.  62. 

6.  An  annuity  deed  recited  that 

A.  had  agreed  to  grant  an  annuity, 
and  that  B.  was  to  join  as  surety. 
It  contained  a  joint  covenant  by  A. 
and  B.  to  pay  the  annuity,  and  also 
a  proviso,  that  in  case  default  should 
be  made  by  A.  the  grantee  should 
not  take  any  steps  against  B.  till  he 
had  given  him  twenty-one  day's  no- 
tice of  A.'s  default  On  the  bank- 
ruptcy of  B.,  without  any  default  by 
A.,  Held,  no  proof  could  be  made 
under  6  Geo.  4.  cl6 .  s.  54.  Ex  parte 
MarhSy  3  Mont  &  Ayr.  521. 

Rankers*  Debts, 

7.  The  Norwich  bank,  having  a 
branch  establishment  at  Foulsham, 
sixteen  miles  from  Norwich,  open  an 
account  with  B.,  a  customer  residing 
twenty  miles  from  Norwich,  and  give 
him  a  credit  with  the  branch  bank 
for  such  advances  as  he  may  require ; 

B.  receives  various  sums  from  time 
to  time  from  the  branch  bank,  which 
he  does  not  draw  for  in  the  regular 
way,  but  applies  for  by  letter  to  the 
agents  at  the  branch  bank  when  he 
wants  them,  and  every  week  gives 
the  agent  an  unstamped  cheque,  post 
dated,  for  the  amount  of  the  advances 
during  the  preceding  week,  which 
the  agent  transmits  to  the  bank  at 
Norwich  as  a  voucher  for  himself: 
Held,  that  this  was  not  a  draft  or 
order  issued  for  the  payment  of  mo- 
ney to  the  bearer  on  demand  within 
the  meaning  of  the  ISth  section  of 
the  stamp  act,  55  Geo.  3.  c  184.,  and 
that  the  bankers  were  not  subject  to 
the  penalties  imposed  by  that  section 
for  paying  money  on  an  unstamped 
cheque  post  dated,  or  issued  beyond 
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the  prescribed  distance.  A  customer 
issues  unstamped  cheques  more  than 
fifteen  miles  from  the  bank  on  which 
they  are  drawn.  The  bankers  are 
not  liable  to  the  penalties  of  the 
stamp  act  for  paying  such  cheque8> 
unlets  they  know  that  the  cheques 
were  issued  beyond  the  prescribed 
distance^  or  did  not  truly  specify  the 
place  where  they  were  issued;  but 
striking  balances  in  a  running  ac- 
count between  a  banker  and  a  custo- 
mer will  not  prevent  the  operation 
of  the  penal  section  of  the  stamp  act 
An  ofier  of  composition  by  the  ac- 
ceptor of  several  bills  of  exchange 
to  the  holder  in  the  presence  of  the 
drawer,  accompanied  by  a  declaration 
that  the  acceptor  could  not  and  would 
not  provide  for  them  when  due,  does 
not  dispense  with  the  necessity  of 
presenting  them  when  due,  and  giv- 
ing notice  of  their  dishonour  to  the 
drawer,  although  the  drawer  urged 
the  holder  to  agree  to  the  com- 
position. £x  parte  Bignoldy  in  the 
matter  of  BrereUmy  1  Dea.  712. 
S.  C.  2  Mont  &  Ayr.  633. 

8.  Letters  written  by  a  customer 
to  a  banker  living  beyond  the  dis- 
tance limited  by  the  stamp  act, 
56  Geo«  3.  c.  184.,  to  send  him  mo- 
ney, are  not  drafts  or  orders  for 
payment  of  money  within  the  13th 
section  of  that  act  Stoan  v.  TT^e 
Bank  ofScoOandy  1  Dea.  751.  S.  C. 
2  Mont  &  Ayr.  656. 

9.  A  bond  to  secure  all  monies 
which  a  party  may  draw  out  from  or 
owe  to  a  bank  does  not  cover  sums 
paid  by  the  bank  on  such  unstamped 
drafts  as  are  declared  illegal  by  the 
provisions  of  the  stamp  act,  B5  Geo.  4. 
c  184.  s.  13.  Stoan  v.  The  Bank  of 
Scotland,  I  Dea.  746.  S.  C.  2  Mont 
&  Ayr.  656. 


BiU  of  Exchange  and  Ptamusofy 

Note. 

10.  The  want  of  effects  in  the 
hands  of  the  acceptor  excuses  the 
indorsee  of  an  accommodation  bill 
of  exchange  from  presenting  it  for 
payment,  as  well  as  from  giving  no- 
tice of  dishonour  to  the  drawer. 
Terry  v.  Parher,  1  Nev.  &  Ferry,  752. 

1 1 .  On  the  bankruptcy  of  the  in- 
dorser  of  a  bill  notice  must  be  given 
to  him  before  the  choice  of  assignees, 
or  afterwards  to  them,  or  the  holder 
cannot  prove.  £x  parte  Chappd^ 
3  Mont  &  Ayr.  490. 

12.  It  is  not  any  objection  to  a 
proof  on  a  bill  that  it  comes  through 
the  acceptor,  if  there  is  no  fraud. 
Ex  parte  GiUj  3  Mont  &  Ayr.  590. 

13.  M.  consigns  goods  to  G.  as  his 
factor  for  sale,  and  agrees  that  G. 
should  have  a  charge  and  lien  upon 
the  goods  and  the  proceeds  when  re- 
ceived, as  a  security  to  him  for  the 
payment  of  his  acceptances  in  favour 
of  M.  M.  and  G.  both  become  bank- 
rupt, before  which  period  G.  had 
received  out  of  the  proceeds  of  the 
goods  so  consigned  to  him  5,867il ; 
and  his  assignees  afterwards  received 
3,150/1  for  &e  proceeds  of  those  re- 
maining  unsold  at  the  time  of  his^bank- 
ruptcy,  at  which  period  all  his  accept- 
ances on  bills  drawn  by  M.  were  un- 
due and  unpaid,  to  the  amount  of 
9,017/.  H.  &  Co.,  who  were  the 
bankers  of  M.,  and  the  holders  of 
these  bills  to  the  amount  of  5,837/^9 
had  proved  the  amount  of  their  cash 
balance  asainst  M.*8  estate,  and  the 
amount  of  the  bills  they  held  against 
G.'s  estate,  and  claimed  a  portion  of 
the  3,150/!.  towards  the  payment  of 
these  bills:  Held,  that  the  3,150/L 
must  be  applied  towards  the  payment 
of  the  bills  held  by  H.  8c  Co,  as 
well  as  the  other  bill-holders,  and 
that  there  must  be  a  proportionate 
reduction  in  the  proof  of  H.  h  Co. 
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against  each  estate.  Ex  parte  Hob- 
housej  re  Mundy,  3  Mont.  &  Ayr. 
269.     S.  C.  2Dea.291. 

Composition. 

14.  On  an  agreement  for  a  com- 
position, A.,  the  creditor,  received  as 
a  further  security  the  assignment  of 
several  debts  due  to  B^  the  debtor. 
Default  was  made  in  payment  of  the 
instalments  of  the  composition,  and 
B.  became  bankrupt :  Held,  that  A. 
might  prove  the  amount  of  his  ori- 
ginal debt,  but  that  he  could  not 
also  retain  the  benefit  of  the  assign- 
ment of  the  debts.  The  value  of 
them  was  therefore  directed  to  be 
ascertained,  and  liberty  given  for  A. 
to  prove  for  the  difference,  if  ho 
elected  to  retain  them.  Ex  parte 
Eilisy  4Dea.    &    Ch.  736.     S.  C. 

2  Mont  &  Ayr.  870. 

15.  Where  a  creditor  delayed  prov- 
ing his  debt  in  consequence  of  having 
been  misled  by  an  intended  compo- 
sition of  the  bankrupt  with  his  cre- 
ditors, the  Court  allowed  him  to  call 
a  meeting  to  establish  his  proof,  and 
in  the  meantime  stayed  the  payment 
of  a  dividend.  Ex  parte  Jiunty  in 
the  matter  of  Meyer^  2  Dea.  213. 

Co7mder€Uion. 

16.  A  moral  obligation  to  pay,  is 
a  sufficient  consideration  to  support 
a    proof.     Ex    parte  De  Cfnmchtf^ 

3  Mont.  &  Ayr.  27. 

Contingent  Debts. 

17.  A  contingent  annuity  granted 
by  the  bankrupt  to  C.  D.  in  case  she 
survives  A.  B.  may  be  proved,  before 
the  happening  of  the  contingency, 
under  the  54<th  section  of  the 
6  Geo.  4.  c.  16.  But  if  such  an  an- 
nuity is  not  provable  under  the 
54th  sectioD,  it  is  not  provable  un- 


der the  56th  section.  Ex  parte 
Vanheythusen,  1  Dea.  360.  S.  C. 
2  Mont.  &  Ayr.  519. 

1 8.  The  bankrupt,  previous  to  his 
marriage,  entered  into  a  bond,  that, 
in  case  his  wife  should  survive  him, 
and  should  within  two  months  after 
his  death,  at  the  costs  and  charges 
of  his  heirs  or  devisees,  release  her 
dower,  his  heirs  or  executors  should 
within  three  months  after  his  death, 
pay  to  her  2,000/.  The  wife  sur- 
vived the  bankrupt,  but  did  not, 
within  two  months  after  his  death, 
release  her  dower,  although  she  was 
always  ready  and  willing  to  do  so : 
Held,  that  the  bond  was  not  prov- 
able either  under  the  first  or  the  last 
part  of  the  56th  section  of  the  bank- 
rupt act,  inasmuch  as  the  contin- 
gency had  not  happened,  and  no 
value  could  be  set  upon  it  Ex 
parte  Daviesy  1  Dea.  115. 

19.  A.  and  B.,  having  a  lease  of 
certain  salt  works  for  twenty-one 
years,  entered  into  articles  of  agree-* 
ment  with  the  bankrupt,  by  which 
the  latter  undertook  the  manufacture 
of  the  salt,  and  it  was  provided  that 
the  contract  should  subsist  for  the 
term  granted  by  the  lease,  wanting 
three  months,  but  that  if  there  should 
be  a  failure  of  brine  in  the  pits  for 
ten  days  successively,  the  bankrupt 
was  to  be  exonerated  from  his  liabi- 
lity to  manufacture  the  salt  to  an 
extent  proportioned  to  the  extent  of 
the  failure  of  brine.  The  bankrupt 
afterwards  granted  an  annuity  to  the 
petitioner,  charging  it  on  the  sums 
payable  to  the  bankrupt  from  A.  and 
B.  for  the  manufacture  of  the  salt : 
Held,  that  notwithstanding  the  pos- 
sibility of  the  discontinuance  of  the 
salt  contract,  and  of  the  forfeiture  of 
the  lease  by  nonpayment  of  rent  or 
nonperformance  of  covenants,  the 
annuity  was  capable  of  valuation. 
Ex  parte  Parratty  in  the  matter  of 
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Barrowy  1  Dea.  696.    S.  C.  2  Mont 
&  Ayr.  626. 

Damages. 

20.  It  seems  a  demand  for  da- 
mages for  not  returning  certain 
shares  lent,  is  not  provable.  Ex 
parte  Hellings,  in  the  matter  of 
Younffy  3  Mont  &  Ayr.  151. 

Double  Proof* 

21.  A  creditor  having  a  joint  and 
several  security  for  his  debt  is  not 
entitled  to  double  proof  against  the 
joint  and  separate  estates,  although 
his  debt  is  secured  by  two  distinct 
and  independent  instruments.  Ex 
parte  Hilly  in  the  matter  of  Duncan, 
2  Dea.  249. 

Evidence. 

22.  A  creditor  of  a  bankrupt  who 
has  absconded  with  his  books  of  ac- 
count, and  has  never  surrendered  to 
the  fiat,  applies  to  prove  on  two 
bills,  one  for  200/.  and  the  other  for 
123/.,  the  consideration  for  which 
the  creditor  alleges  to  be  goods  sold 
by  him  to  the  bankrupt;  but  no  entry 
appears  in  the  creditor's  books  of  the 
sale  of  those  goods,  nor  does  he  ad- 
duce any  evidence  of  the  fact  beyond 
his  own  statement :  Semble,  that  the 
commissioner  was  under  the  circum- 
stances justified  in  rejecting  the 
proof.  Quaere,  Whether  the  commis- 
sioner is  justified  in  rejecting  a  proof 
merely  on  the  ground  of  the  non- 
compliance of  the  creditor  with  a 
general  rule,  which  the  commissioner 
has  adopted  for  his  own  practice, 
namely,  not  to  permit  the  proof  of  a 
debt  unless  the  books  of  the  party 
applying  to  prove  contain  satisfac- 
tory evidence  of  the  debt  Ex  parte 
KniglUy  1  Dea.  408.  S.  C.  2  Mont 
&  Ayr.  545, 


Executors. 

23.  One  executor  may  prove  a 
debt  Ex  parte  Smithy  I  Dea.  385. 
S.  C.  2  Mont  &  Ayr.  385. 

24.  There  can  be  no  proof  on  a 
felonious  embezzlement  before  pro- 
secution. If  by  the  course  of  deal- 
ing between  the  parties  prosecution 
is  prevented,  there  can  be  no  proof. 
Ex  parte  ElUoity  3  Mont  &  Ayr.  11  a 
S.  C.  2  Dea.  179. 

25.  A  servant  acknowledged  lo 
his  master  that  he  had  misapplied 
sums  which  he  was  entrusted  to  re- 
ceive from  his  master  s  debtors,  and 
thereupon  gave  his  master  a  warrant 
of  attorney  for  securing  the  amount 
by  instalments;  the  master  treated 
his  conduct  as  a  mere  breach  of 
trust,  after  which  the  servant  became 
bankrupt :  Held,  that  as  the  conduct 
of  the  bankrupt  amounted  to  the 
crime  of  embezzlement  which  is  de- 
clared to  be  a  felony  by  the  7  &  8 
Geo.  4.  c  29.  s.  47.,  the  master  could 
not  prove  for  the  amount  until  he 
prosecuted  the  bankrupt  for  the  fe- 
lony. Semble,  abo  that  the  master 
had,  by  taking  the  warrant  of  attor- 
ney for  the  amount  of  the  sum  em- 
bezzled, become  a  party  to  the  com- 
pounding of  a  felony,  which  would 
render  him  incompetent  to  prosecute 
the  bankrupt  for  the  embezzlement 
Ex  parte  EUiott^  in  the  matter  of 
Jermyny  3  Mont  &  Ayr.  1 10.  S.  C. 
2  Dea.  179. 

Gaming  Debt, 

26.  Though  one  of  the  purposes 
to  which  a  fund  was  to  be  applied 
was  to  provide  stakes  for  running 
matches  with  greyhounds,  this  af- 
forded no  objection  to  the  proof 
under  the  statutes  for  prevention 
of  gaming.    Ex  parte  Kingy  in  the 
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matter  of  Waikinsy  2  Dea.  23.    S.  C. 

2  Mont.  &  Ayr,  676. 

Illegal  Debts, 

27.  If  a  thing  is  prohibited  for 
other  than  revenue  purposes  no  ac- 
tion can  arise.  Stoan  v.  The  Bank 
of  Scotland,  lDesi.7  52.  S.C.2Mont 
6l  Ayr.  656. 

Indemnities, 

28.  The  common  rules  do  not  ap- 
ply to  contracts  for  indemnity.  £x 
parte  AdamSy  in  the  matter  of  Wt/ati 
and  Thompson,  3  Mont.  &  Ayr.  165. 

Interest 

29.  A  proof  was  rejected  by  a  com- 
missioner, and  a  sum  set  apart  and 
invested  under  1  8i  2  W.  4.  c  56. 
8.31.;  on  appeal  the  Court  allowed 
the  proof,  but  held  the  creditor  was 
not  entitled  to  the  interest  made  by 
the  investment.    Ex  parte  Jamiesony 

3  Mont.  &  Ayr.  715. 

Insolvent  Act 

30.  A  creditor  whose  debt  is  in- 
serted by  his  debtor  in  his  schedule, 
on  taking  the  benefit  of  the  insolvent 
act,  may  prove  for  the  balance  due 
to  him  under  a  subsequent  fiat  in 
bankruptcy  issued  against  his  debtor, 
and  is  entitled  to  receive  dividends 
pari  passu  with  the  other  creditors 
of  the  bankrupt,  without  any  refer- 
ence to  the  sources  from  which  the 
whole  divisible  fund  is  derived.  Ex 
parte  Fenmck,  in  the  matter  of 
Bender,  2  Dea.  27*  S.  C.  2  Mont. 
&  Ayr.  681. 

Judgment  Debts, 

31.  The  commissioners  are  not 
estopped  by  a  judgment  from  an  in- 
quiry into  the  validity  of  the  debt  of 


the  judgment  creditor.  Ex  parte 
Marson,  in  the  matter  of  Ridsdale^ 
3  Mont.  &  Ayr.  155.     S.  C.  2  Dea. 

245. 

Marriage  Debts. 

32.  One  of  two  partners,  previous 
to  his  intended  marriage,  withdraws 
1,000/.  from  the  partnership  funds, 
which  he  presents  to  his  intended 
wife,  and  he  afterwards  withdraws 
1,500/.  more  to  assist  in  forming  a 
provision  for  her  and  the  children  of 
the  marriage,  the  trusts  of  which  are 
declared  by  an  ante-nuptial  settle- 
ment. The  trustees,  in  the  exercise 
of  a  power  given  them  by  the  settle- 
ment, lend  these  two  sums  to  the 
partnership,  and  take  the  joint  bond 
of  the  two  partners  to  secure  the 
repayment:  Held,  that  the  trustees 
might  prove  against  the  joint  estate 
for  the  amount  secured  by  the  bond, 
and  that  the  dividends  should  accu- 
mulate until  the  principal  sum  was 
realized.  Ex  parte  Crqfts,  in  the 
matter  of  Casey,  2  Dea.  102. 

33.  By  an  ante-nuptial  settlement 
the  intended  wife  assigned  a  debt 
due  to  her  from  B.  to  A.  and  B., 
upon  trust  to  invest  the  same,  and 
stand  possessed  thereof  upon  the 
trusts  of  the  settlement  Neither  of 
the  debts  was  invested,  but  A.  and 
B.  continued  to  pay  interest  on  their 
respective  debts  due  to  the  cestui 
que  trusts.  B.  became  bankrupt: 
Held,  that  proof  could  only  be  made 
by  the  cestui  que  trusts  for  the 
amount  of  the  debt  due  from  B.  Ex 
parte  Woodtoard,  in  the  matter  of 
Turner,  3  Mont  &  Ayr.  232.  S.  C. 
2  Dea.  401. 

34.  Where  the  husband  receives  a 
fortune  with  the  wife,  a  bond  to  pay 
a  sum  to  her  trustees  '<  in  case  of 
bankruptcy,"  and  a  note  given  for 
the  amount  on  the  e^e  of  bankruptcy, 
creates  a  debt  provable.     Ex  parte 
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Wright^  in  the  matter  of  BramhaU^ 
S  Mont.  &  Ayr.  887. 

S5*  By  the  bankrupt's  ante-nuptial 
settlement  certain  property  of  his  in- 
tended wife  was  assigned  to  trustees, 
npon  trust  for  her  sole  and  separate 
use,  during  their  joint  lives,  and 
afterwards  for  the  survivor  during 
his  or  her  life,  with  remainder  for 
the  children  of  the  marriage;  and 
the  bankrupt  covenanted  with  the 
trustees  that  he  would  pay  to  them 
6,000/1,  to  be  invested  upon  the  same 
trusts,  and  assigned  to  tiiem  a  rever- 
sionary interest  in  stock  as  a  secnrity 
for  the  payment  of  this  sum.  De- 
fault was  made  by  him  before  his 
bankruptcy,  and  the  trustees  sold 
his  reversionary  interest,  which  re- 
alized 3,900/.,  leaving  2,100/.  of  the 
fund  unpaid :  Held,  upon  the  peti* 
tion  of  the  surviving  trustee  and  the 
cestui  que  trusts,  that  the  bankrupt's 
contingent  reversionary  interest  in 
several  trust  funds  should  be  sold  to 
make  good  the  balance  so  remaining 
unpaid,  and  that  the  trustee  might 
prove  for  the  residue.  Ex  parte 
Gonnei  in  the  matter  of  March^ 
3  Mont.  &  Ayr.  166.  S.  C.  2  Dea. 
278. 

Partnership. 

36.  If  upon  the  formation  of  a 
partnership  it  is  proposed  that  the 
separate  debt  of  one  partner  shall 
become  a  joint  debt  from  the  firm, 
to  which  the  creditor  assents,  by 
drawing  bills  which  are  afterwards 
dishonoured,  and  by  transferring  the 
accounts,  the  debt  is  not  separate, 
but  joint  Ex  parte  WJwtmcre^ 
3  Mont  &  Ayr.  627. 

37*  On  a  marriage  A.  assigns  a 
debt  of  275/.  and  B.  a  debt  of  475/. 
to  themselves  as  trustees,  on  trust  tx> 
invest,  &c. ;  the  investment  was  not 
made :  Held,  each  was  liable  for  his 


own  deikult  only.  Ex  parte  Wood^ 
wardy  in  the  matter  of  Turner, 
3  Mont  &  Ayr.  232.  8.  C.  2  Dea. 
401. 

38.  A  partner  covenanted  to  pay 
4,000/.  to  the  trustees  of  his  mar- 
riage settlement  by  instalments,  and 
assigned  3,000/1  of  his  portion  of  the 
partnership  C2q>ital  to  them  as  se- 
curity; the  firm  gave  the  troslees 
credit  for  3,000/.  in  their  books,  and 
wrote  to  them  so  stating;  the  firm 
became  bankrupt  before  the  first 
instalment  was  due :  Held,  the  SjOQOL 
was  provable  against  the  firm.  Ex 
parte  Hiil^  in  ^e  matter  of  Brmim 
and  others,  3  Mont  &  Ayr.  175. 

39.  The  proof  against  die  separate 
estate  confined  to  the  difierence  be- 
tween 3,000/1  and  4,000/1  Ex  parte 
HiU  and  others,  in  the  matter  of 
Brown  and  others^  3  Mont  &  Ayr. 
184. 

40.  A.  and  B.  dissolve  their  part- 
nership, A.  retiring  from  the  con- 
cern, and  B.  continuing  the  business 
under  another  firm,  on  which  occa- 
sion A.  assigns  his  moiety  of  the 
partnership  effects  to  B.,  who  agrees 
to  indemnify  him  against  the  part- 
nership debts.  At  the  time  of  the 
dissolution  A.  and  B.  owed  a  joint 
debt  of  1,270/1  to  C,  who  continued 
to  deal  with  B.  without  any  rest  in 
the  account  until  B.'s  bankruptcy: 
Held,  that  this  sum  could  not  be 
proved  under  the  fiat  against  B.,  as 
there  was  no  satisfactory  evidence 
that  there  was  no  joint  estate,  nor 
that  C.  had  accepted  B.  as  his  sepa- 
rate creditor.  Ex  parte  Appleby, 
re  LiversidgCf  2  Dea.  482. 

41.  The  commissioners  under  a 
lighting  act,  being  authorized  to  i^ 
point  a  treasurer  by  writing  under 
their  hands  and  seals,  instead  of  ap- 
pointing one  in  the  form  prescribed 
by  tiie  act,  merely  nominate  I.  F. 
as  treasurer,  who  is  a  partner  ip 
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a  banking  house.  I.  F.  does  not 
receive  or  pay  any  monies  as  trea* 
surer,  but  the  collector  receives  ail 
the  monies,  and  pays  the  amount 
into  the  banking  house  by  authority 
of  the  commissioners,  who,  neverthe- 
less, when  making  disbursements, 
draw  cheques  upon  I.  F.  indivi- 
dually as  treasurer,  which  cheques, 
however,  are  not  presented  by  him 
or  paid  by  him,  but  by  the  banking 
house.  The  account  in  the  pass 
book  is  kept  between  the  banking 
firm  and  the  commissioners,  and  this 
account  is  from  time  to  time  signed 
and  allowed  by  the  commissioners. 
The  bankers  become  bankrupt,having 
a  large  sum  in  their  hands  belonging 
to  the  commissioners :  Held,  that  the 
commissioners  could  not  prove  for 
the  amount  against  the  separate 
estate  of  I.  F.,  but  could  only  come 
in  as  creditors  against  the  joint 
estate  of  the  firm.  £x  parte  Dobin^ 
son,  re  Forster,  2  Dea.  341. 

42.  A  creditor  proved  against  the 
joint  estate  the  amount  of  six  several 
bills  of  exchange,  all  jointly  accepted 
by  the  two  bankrupts,  for  which  he 
stated  in  his  proof  he  held  no  secu- 
rity,, except  an  assignment  from  one 
of  the  bankrupts  to  a  trustee  for  the 
amount  of  a  separate  debt  owing  to 
himself.  After  the  proof  was  made 
the  trustee  received  the  amount  of 
this  debt :  Held,  that  the  joint  cre- 
ditors had  no  right  to  insist  on  the 
appropriation  of  the  money  received 
by  the  trustee  towards  the  payment 
of  any  particular  bills  for  the  purpose 
of  reducing  the  proof  against  the 
joint  estate.  £x  parte  Groom, 
3  Mont.  &  Ayr.  157.  S.  C.  2  Dea. 
&  Ch.  265. 

43.  If  a  creditor  draws  a  bill  upon 
a  firm  for  his  separate  debt  due  from 
one  partner,  which  is  accepted  by 


that  partner  in  the  name  of  the  firm, 
the  creditor  cannot  prove  against 
the  joint  estate  without  showing  the 
assent  of  the  other  partner  to  the 
firm  being  made  liable.  Ex  parte 
T'horpey  3  Mont  &  Ayr.  716.  S.  C. 
2  Dea.  16. 

44.  A  proof  made  against  the 
joint  estate  in  error  may  be  trans- 
ferred to  the  separate  estate.  Ex 
parte  Vining,  1  Dea.  555* 

45.  M.  and  A.  being  in  partner^ 
ship,  A.  marries  M.'s  daughter,  upon 
which  occasion  M.  gives  to  four 
trustees  a  bond  for  payment  of 
5,000/.  at  the  expiration  of  a  twelve- 
month after  his  decease ;  and  A.  also 
agrees  to  pay  to  the  trustees  5,000/1 
by  instalments,  subject  to  the  trusts 
of  the  settlement,  namely,  to  invest 
the  money  in  the  funds,  and  pay  the 
interest  of  one  moiety  to  A.,  and  the 
other  moiety  to  his  wife  for  her  sole 
use,  with  remainders  over  to  the 
children,  &c.  M.  and  A.  became 
bankrupt;  only  one  instalment  of 
1,000/.  having  been  paid  by  A.,  and 
two  of  the  four  trustees  are  resident 
abroad:  Held,  that  the  two  other 
trustees  mighl^  without  the  concur- 
rence of  those  abroad,  prove  against 
the  separate  estate  of  M.  the  5,000/. 
on  his  bond,  and  the  balance  of 
4,000/.  against  the  separate  estate  of 
A.,  and  receive  the  dividends,  subject 
to  further  order.  Ex  parte  Smith, 
1  Dea.  385.  S.  C.  2  Mont  &  Ayr.  385. 

46.  A.  and  B.  enter  into  a  joint 
and  several  promissory  note  for  the 
debt  of  B.,  and  A.  becomes  bank- 
rupt The  payee  may  prove  the 
amount  of  the  note  against  the  estate 
of  A.,  unfettered  by  the  rule  that 
applies  in  the  case  of  partnerships, 
where  it  must  appear  that  there  is 
no  solvent  partner  and  no  joint 
estate.  Ex  parte  Crosfield,  1  Dea. 
405.    S.  C.  2  Mont  &  Ayr.  543. 

47.  A.,  B.,  and  C.  dissolve  theif 
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partnership  by  B.  retiring  from  tlie 
concern,  and  assigning  all  his  share 
in  the  partnership  stock,  debts,  and 
effects ^ to. A.  and  C. ;  but  no  notice 
of  such  assignnuent  was  given  indi* 
vidually  to  the  debtors  of  the  part- 
nership. A.  and  C.  continue  to 
carry  on  the  trade  till  the  death  of  A. ; 
a  fiat  is  then  issued  against  B.  and 
C.  as  surviving  partners  .of  A.,  when 
some  of  the  debts  due  to  the  firm  of 
the  three  still  remain  uncollected: 
Held,  that  the  joint  creditors  of  the 
firm  of  the  three  could  not  prove 
against  the  separate  estates  of  B. 
and  C.>  as  the  outstanding  debts  due 
to  the  three  constituted  joint  pro- 
perty  of  that  firm  existing  at  the 
time  of  the  bankruptcy.  Ex  parte 
Leaf,  1  Dea.  176. 

48.  One  of  several  partners  pre- 
vious to  his  marriage  agreed  with  his 
intended  wife's  trustees  that  he 
would  assign  to  them  a  portion  of 
his  capital  in  the  business  to  secure 
to  them  certain  periodical  payments 
of  500/.,  on  the  trusts  of  his  marriage 
settlement.  In  pursuance  of  this 
agreement  the  partnership  open  an 
account  in  their  books  with  the 
trustees,  m  which  they  place  to  the 
credit  of  the  trustees  the  sum  of 
S,000/.,  and  debit  their  partner  M:ith 
the  same  sum,  giving  the  trustees 
notice  that  they  have  transferred 
'this  sum  firom  their  partner's  private 
account.  Default  having  been  made 
in  the  payments  of  5(KU^  and  the 
firm  having  become  bankrupt :  Held, 
that  this  was  an  acknowledgement  of 
a  present  debt  from  the  firm  to  the 
trustees,  the  consideration  for  which 
was  the  intended  marriage.  Ex  parte 
Sill,  1  Dea.  123. 

49.  In  1780  A.  and  B.  were  part- 
ners as  army  agents,  having  been  in 
the  habit  of  receiving  money  from  ( 


the  govrmment  for  the  pay  of  cer- 
tain regiments.  In  that  year  A.  re- 
tires, and  B«  and  C.  carry  on  the  busi- 
ness as  before,  but  without  coming 
to  any  account  with  the  crown,  and 
without  any  account  whatever  being 
taken  of  the  liabilities  of  the  firm  of 

A.  and  B.  at  the  time  of  A.'s  retiring. 
In  1783  B.  and  C.  are  required  by 
the  government  to  render  the  account 
of  monies  issued  for  the  several  regi- 
ments during  the  period  of  the  ex- 
istence of  the  firm  of  A.  and  B.  and 
of  B.  and  C,  Vhich  they  do  without 
any  break  appearing  in  them  at 
1780,  when  A.  retired.  But  the  ac- 
counts rendered  do  not  state  any 
debtor  and  creditor  account  as  be- 
tween the  two  respective  firms  and 
the  crdwn,  but  show^simply  the  sums 
issued  in  respect  of  each  regiment, 
and  how  they  have  been  applied. 
On  the  formation  of  the  firm  of 

B.  and  C.  the  old  ledgers  are  used. 
.There  was  no  agreement  to  take  to 
the  liabilities  of  A.  and  B.,  and  every 
thiilg  is  carried  on  in  the  same  man- 
ner a9  before  till  1783>  when  the 
23  Geo.  3.  c  30.  was  passed,  which 
directs  that  an  estimate  is  to  be 
thenceforth  prepared  of  the  amount 
which  will  be  required  for  the  pur- 
poses of  the  army ;  that  the  amount 
is  to  Ke  paid  from  time  to  time  into 
the  bank ;  that  the  paymaster  of  the 
forces  is  to  communicate  to  the 
secretary  at  war  the  sums  that  wiU 
be  required  for  the  purposes  of  the 
different  regiments  ;  that  the  agents 
of  the  different  raiments  are  to  com- 
municate to  the  secretary  at  war  the 
sums  that  will  be  required  for  the 
different  regiments,  and  an  issue  is. 
.then  made  to  the  agent  for  the  par- 
ticular purposes  of  those  regiments ; 
and  annual'  accounts  were  requh^ 
to  be  rendered  by  the  several  agents. 
Upon  this  footing  matters  are  carried 
on  till  1804,  when  B.  and  C.  became 
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bankrupts,  and  a  balance  of  150,000iL 
is  found  due  to  the  crown;  and  in 
1820,  and  not  before,  it  is  found  that 
91,000/.,  part  of  the  150,000/.,  was 
due  at  the  time  of  the  retirement 
of  A.  Semble,  under  these  circum- 
stances, that  B.  and  C.  could  not  be 
presumed  to  have  adopted  the  debt 
of  A.  and  6.,  and  that  the  govern- 
ment could  not  be  presumed  to  have 
assented  thereto  had  such  adoption 
existed,  and  consequently  that  the 
government  had  no  right  to  prove 
the  entire  sum  of  150,000/.  against 
B.  and  C.'s  estate.  (Cross,  J.,  dissent) 
But  it  also  s^pearing  that  the  as* 
signees  had  by  proceedings  in  the 
Court  of  Session  in  Scotland  treated 
the  9lyOOOL  as  due  from  tlieir  estate, 
and  the  government  having  on  the 
other  hand  sued  the  representatives 
of  A.  in  Scotland  (subsequently  to 
the  discovery  of  the  balance  being 
due),  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
re-entered  till  the  result  of  the 
crown*s  proceedings,  which  were 
still  pending  against  the  representar 
tives  of  A.,  was  ascertained.  Clay- 
ton's case  discussed.  £x  parte  Sand' 
hcan,  4  Dea.  «c  Ch.  812. 

Note. — The  reporters  state,  that 
although  this  case  partakes  more 
of  a  question  of  fact  than  of  law, 
and  futhough  no  distinct  determi- 
nation was  come  to,  yet  as  there  is 
so  much  learning  in  it  upon  the  sub- 
ject of  adoption  of  a  new  debtor  in 
lieu  of  an  old  one,  it  had  been 
deemed  advisable  to  report  it 

50.  Where  shares  in  a  company 
stand  in  the  separate  names  of  two 
partners,  and  the  company's  deed 
provides  that  no  shares  shall  be 
'  held  jointly,  but  the  partners  agree 
that  the  shares  shall  be  partnership 
property,  the  company  cannot  prove  a 
Vol.  III. 


joint  debt  against  the  partners,  with- 
out deducting  the  amount  of  such 
shares  as  they  hold  as  security.  Diss. 
Sir  J.  Cross.  Ex  parte  Connelly 
3  Mont  &  Ayr.  581. 

51.  Where  A.  and  B.,  partners,  are 
jointly  indebted,  and  A.  equitably 
mortgages  his  separate  property  as 
security,  and  alone  becomes  bank- 
rupt, and  B.  continues  solvent,  an 
order  for  sale  of  the  property  can  be 
made,  but  no  proof  allowed  against 
A.*s  estate.  Ex  parte  Uoyd,  3  Mont. 
&  Ayr.  601.  - 

52.  One  partner  borrowed  money 
for  partnership  purposes,  on  security 
of  shares,  which  h^  engaged  to  assign 
as  security,  but  did  not  so  assign; 
a  bill  for  the  amount  borrowed  was 
accepted  by  the  firm :  Held,  a  proof 
on  the  bill,  by  the  drawers,  can  be 
made  against  the  firm  only,  though 
tlie  partner  may  be  liable  to  an  ac- 
tion of  damages,  for  non-fulfilment 
of  his  engagement  Ex  parte  Raieigh^ 
3  Mont.  &  Ayr.  670. 

Security* 

53.  A  security  on  a  possible  in* 
terest  as  next  of  kin,  depending  ou 
the  death  of  a  lunatic,  must  be  no- 
ticed on  proving.  Ex  parte  M^Turk^ 
3  Mont  &  Ayr.  2.     S.  C.  2  Dea. 

54.  Case  in  which  the  party  him- 
self deducted  the  amount  of  his  secu- 
rity from  his  proof.  Ex  parte  Rhodes^ 
in  the  matter  of  Deafly  3  Mont.  & 
Ayr.  217.    S.  C  2  Dea.  364. 

55*  A  creditor  may  himself  de- 
duct the  value  of  a  pledge  from  his 
proof.  Ex  parte  Rolfey  in  the  matter 
of  Ridge,  3  Mont  &  Ayr.  811.  S.  C. 
2  Dea.  421. 

56.  If  the  creditor  sells  improvi- 
dently,  the  assignees  have  an  action 
for  damages.  Ex  parte  Rolfey  in  the 
matter  of  Ridge,  3  Mont  &  Ayr.  31 X 
S.C.  2Dea.421. 

Sh 
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57.  Proving  a  debt,  without  dis- 
closing a  secority,  is  an  abandon- 
ment of  the  lien  thereon.  Ex  parte 
Eolfey  S  Mont  &  Ayr.  306.  S.  C. 
fi  Dea.  421. 

58.  Security  is  not  to  go  in  re- 
duction of  proofy  unless  the  property 
of  the  estate  against  which  Uie  proof 
b  tendered.  Ex  parte  ji^iouM,  in  the 
matter  of  Wi/att  and  TTtompsan, 
S  Mont.  &  Ayr.  164. 

59.  A  holder  of  the  bankrupt's 
promissory  note,  having  a  security 
in  his  hands  for  the  ftill  amount,  in- 
dorses the  note  to  B.,  but  still  retains 
the  security.  Quaere,  Whether  B.  can 
prove  the  note  without  deducting  or 
mentioning  the  security.  Ex  parte 
Paramoref  1  Dea.  279. 

60.  C,  a  factor,  accepted  bills 
drawn  by  A.  and  B.,  his  principals, 
tinder  an  agreement  that  the  pro- 
ceeds of  goods  sent  to  him  as  factor 
should  be  security  for  payment  of 
the  bills;  such  bills  were  paid  by 
A.  and  B.  into  their  bankers,  who 
knew  of  the  agreement ;  A.  and  B. 
and  C.  became  bankrupt,  and  the 
bills  were  dishonoured:  Held,  the 
bankers  might  have  the  proceeds  of 
die  goods  applied  in  payment  of  the 
bills,  and  prove  for  the  balance  re- 
maining due  against  both  estates. 
Having  proved  the  full  debt  makes 
no  difference ;  it  must  be  expunged 
pro  tanto.  Ex  parte  Hobhouse^  in 
the  matter  of  Mundy  and  others, 
3  Mont  &  Ayr.  269.  S.  C.  2  Dea. 
291. 

61.  W.  and  T.,  partners,  being  in- 
debted to  A.  in  10,000/L  on  bills, 
T.  alone  assigns  to  A.  certain  se* 
curities  to  secure  the  10,000/.,  under 
which  6,4 14^  was  received.  On  the 
bankruptcy  of  W.  and  T.,  held,  A. 
may  prove  for  10,000/.,  without  de- 
ducting the  8,414/.  from  the  proof. 

9 


Ex  parte  Adamst  3Mont  &  Ayr.  157. 
S.  C.  2  Dea.  265. 

62.  Where  an  amuity  bond  was 
forfeited  before  the  bankruptcy  of 
the  principal,  which  occurred  pre- 
vious to  the  6  Geo.  4.  c  16^  H  was 
held,  that  the  surety  could  only 
prove  for  the  arrean  due  before  the 
bankruptcy.  Ex  parte  Parloth  in 
the  matter  of  ParUm,  2  Dea.  68. 
S.  C.  3  Mont  &  Ayr.  & 

63.  The  petitioners^  who  were  the 
factors  of  the  bankrupt^  held  a  large 
quantity  of  sugars  in  their  hands  at 
the  time  of  the  bankruptcy,  on  which 
they  had  a  lien  for  41,591/.  15s.  4dl, 
and  interest  in  respect  of  previoas 
advances.  They  luul  deferred  the 
sale  of  the  sugars  at  the  request  of 
the  bankrupts  before  the  bankropCey, 
and  of  the  assignees  afterwards,  in 
expectation  of  a  ri»ng  market,  and 
the  sugars  were  eventually  sold  to 
great  advantage.  Held,  tiiat  the 
petitioners  were  entitled  to  apply 
the  proceeds  of  the  sugars  in  pay- 
ment of  the  interest  on  their  defct 
occurring  after  the  bankruptcy,  and 
to  prove  for  the  balance  of  the  prin- 
cipal, without  any  deduction  being 
made  in  respect  of  the  interest  so 
received.  Ex  parte  Kauingiemt 
1  Dea.  58.  S.  C.  2  Mont  &  Ayr. 
300. 

Statute  of  Limii€tHons» 

64.  If  a  debtor  ( A.^  gives  as  secu- 
rity a  note  of  himself  and  another 

2).),  a  payment  on  behalf  of  B.,  after 
e  statute  of  limitations  has  begun 
to  run,  revives  the  debt  as  against 
A.  Ex  parte  WdUoth  609.  But  see 
page  615. 

65.  The  bankrupt  had  been  in  the 
habit,  for  a  long  course  of  years,  of 
making  payments  and  receiving  mo- 
nies for  the  petitioner,  no  account 
of  which  had  been  rendered  by  the 
bankrupt,  but  the  account  was  ex- 
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tracted  irom  his  books  after  his 
bankruptcy.  It  did  not  appear,  how- 
tver,  that  for  the  hist  six  years  he 
had  made  aay  payment  to  the  peti- 
tioner, or  had  received  any  money 
for  him;  but  that  the  only  trans- 
action during  that  period  was  an 
annual  payment,  made  by  him  for 
the  petitioner,  of  the  drainage  tax. 
Held,  that  such  payment  was  evi- 
dence of  a  running  account  between 
the  parties,  so  as  to  take  the  case  out 
of  the  statute  of  limitations.  Ex 
parte  Peachy^  1  Dea.  551. 

66.  The  bankrupt  and  the  peti- 
tioner had  numerous  dealings  toge- 
ther, from  January  1820  to  June 
18959  of  whidi  no  account  was  ac- 
tually delivered  by  the  bankrupt  to 
the  petitioiier,  but  the  various  items 
of  which  were  entered  in  the  bank- 
rupt's books;  the  date  of  the  last 
item  being  in  April  1835,  which  was 
an  entry  of  a  payment  of  300^  by 
the  bankrupt  to  the  petitioner  on 
account:  Held,  that  the  petitioner 
was  not  barred  by  the  statute  of 
limitations,  or  by  the  9  Geo.  4.  c  14., 
from  proving  such  balance  as  be 
could  prove  to  be  due  to  him  on  the 
result  of  liiese  transactions,  and  that 
they  constituted  a  running  and  con- 
tinuous account  between  the  parties. 
Ex  parte  Seaber,  1  Dea.  543.  S.  C. 
2  Mont,  h  Ayr.  588. 

Surety. 

67*  An  annuity  deed  recited,  that 
A.  had  agreed  to  grant  an  annuity, 
and  that  B.  was  to  join  as  surety. 
It  contained  a  joint  covenant  by  A. 
and  B.  to  pay  the  annuity,  and  also 
a  proviso  that  in  case  of  default  by 
A.  the  grantee  should  not  take  smy 
steps  against  B.  till  he  had  given 
fain  twenty-one  days  notice  of  A.*8 


default  On  the  bankniptcy  of  B., 
without  any  default  by  A.,  held,  no 
proof  could  be  made  under  6  Geo.  4. 
c.  16.  8. 54.  Ex  parte  Mctrksy  3  Mont. 
Kt  Ayr.  521. 

68.  A.  and  B.  give  a  joint  promis- 
sory note,  upon  which  money  is  lent 
by  C.  to  them,  and  by  them  to  D. ; 
B.  becomes  bankrupt,  and  A.  is 
obliged,  after  the  bankruptcy,  to  pay 
the  note:  Held,  that  he  is  not  a 
surety  for  B.,  but  that  A.  and  B.  are 
principal  debtors  or  co-sureties,  and 
therefore  that  A.  could  not  prove 
for  a  moiety  of  the  note  against  B.*s 
estate.  Ex  parte  Porter^  4  Dea. 
«c  Ch.  774.  S.  C.  2  Mont  &  Ayr. 
281. 

69.  Suretyship  is  not  recognized 
between  partners  whose  estate  is  in- 
solvent Ex  parte  Adams^  in  the 
matter  of  WyeUt  and  ThompsoUy 
3  Mont.  «t  Ayr.  165. 

Trustee. 

70.  One  of  sevend  trustees  cannot 
prove  without  an  order  of  Court; 
one  executor  can.  Ex  parte  Smithy 
1  Dea.  385.  S.  C.  2  Mont  &  Ayr. 
385. 

71.  An  executor  may  prove  against 
a  bankrupt  co-executor  without  an 
order ;  aliter  a  trustee  against  his  co- 
trustee. Ex  parte  P/nllips,  in  the 
matter  of  Wrighty  2  Dea.  334. 

72.  Proof  by  a  trustee  against  the 
treasurer  of  a  benefit  society.  Ex 
parte  Cn^wiey^  2  Dea.  5S5. 

73.  Where  the  steward  of  a  cours- 
ing club,  who  had  collected  subscrip- 
tions and  other  contributions  from 
the  members,  which  he  was  bound 
to  hand  over  to  the  treasurer,  be- 
came bankrupt.  Held,  that  the  trea- 
surer might  prove  for  the  amount 
Ex  parte  Kingy  in  the  matter  of 
Watkins,  2  Dea.  23.  S.  C.  2  Mont 
h  Ayr.  676. 
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PROOF  OF  DlS.BTS-continuecL 

74.  If  property  w  delivered  by  a 
trustee  to  an  auctioneer  for  sale,  who 
retains  the  proceeds,  and  pays  inte- 
rest thereon  to  the  cestui  que  trusts, 
he  is  a  constructive  trustee,  so  that 
on  his  bankruptcy  the  statute  of 
limitations  is  no  bar  to  a  proof.  Ex 
parte  Gotoers,  in  the  matter  of  Sea" 
ber,  3  Mont.  &  Ayr.  172.  S.C.  2  Dea. 
207. 

Unliquidated  Damages^ 

75.  After  an  order  had  been  made 
that  the  assignees  should  deliver  up 
the  possession  of  premises  to  the  pe- 
titioner under  the  6  Geo.  4.  c  16. 
s.  75.,  the  petitioner  claimed  to  prove, 
for  the  use  and  occupation  of  the 
premises  by  the  bankrupt  up  to  the 
period  of  the  bankruptcy,  for  the 
amount  of  the  dilapidations,  and  for 
ground  rent  paid  by  the  petitioner 
during  the  occupation  of  the  bank- 
rupt :  Held,  that  the  previous  order 
made  did  not  expend  the  jurisdiction 
of  the  Court  given  by  the  75th  sec- 
tion, and  that,  although  tlie  commis- 
sioner was  justified  in  rejecting  the 
proof,  as  being  for  unliquidated  da* 
mages,  yet  that  the  Court  had  autho- 
rity to  make  such  further  order  as 
the  justice  of  the  case  required.  An 
inquiry  was  therefore  directed  as  to 
what  sums  the  petitioner  was  entitled 
to  receive  from  the  bankrupt,  in  re- 
spect of  the  use  and  occupation,  the 
dilapidations,  and  the  ground  rent, 
with  a  view  to  proof  being  made  for 
the  amount  under  the  fiat  Ex  parte 
Bentche^  in  the  matter  of  Pearwny 
2  Mont.  &  Ayr.  297. 

Usury. 

76.  An  agreement,  by  an  English 
firm,  to  pay  a  French  firm  6iL  per 
cent,  on  balances  in  the  hands  of  the 
English  firm,  is  usurious.     £x  parte 


&iit/Mer^  3  Mont  &  Ayr.  455.  S.C. 
2  Dea.  509. 

77.  Quaere,  Whether  a  promise  to 
pay  an  usurious  debt  made  after  cer- 
tificate, as  a  consideration  for  a  fur- 
ther loan,  vitiates  a  security  extend* 
ing  to  the  old  debt  and  the  new  loan. 
Ex  parte  De  Grouchy^  3  Mont  & 
Ayr.  22.    S.  C.  2  Dea.  79. 

78.  The  58  Geo.  3.  c.  93.  only  pro- 
tects bon^  fide  holders  of  biUs  or 
notes  tainted  with  usury,  who  have 
discounted  such  bills  or  paid  valu- 
able consideration  for  them  at  the 
time  of  the  indorsement,  and  does 
not  include  a  bona  fide  holder  who 
has  taken  such  a  bill  in  payment  of 
an  antecedent  debt  A  note  payable 
on  demand  is  a  note  payable  within 
three  months  after  the  date  thereof, 
and  therefore  within  the  provisions 
of  3  &  4  W.  4.  c.  98.,  making  such 
notes  valid  in  the  hands  of  a  bona 
fide  holder,  although  tainted  with 
usury.  The  3  &  4  W.  4.  c98.  s.7.« 
examined  on  the  parliamentary  roll, 
enacts,  *<  nor  shall  the  liability  of  any 
party  to  any  bill  of  exchange  or  pro- 
missory note  be  afiected  by  reason 
of  any  statute  or  law  in  force  for  the 
prevention  of  usury."  VaUamee  v. 
SiddeU,  2  N.  &  P.  78. 

See  Bills. — ^Judgment  Debts.— 
References. 


POWER  OF  APPOINTMENT. 

A  joint  power,  given  to  husband 
and  wife,  to  be  exercised  for  the 
benefit  of  children,  with  remainder, 
in  default,  to  the  husband  s  heirs,  is 
destroyed  by  his  bankruptcy.  Hole 
V.  JEscoit,  2  Keen,  444. 


POWERS  OF  ATTORNEY. 

1.  A  creditor,  at  the  solicitation 
of  a  certificated  bankrupt,  executes 


DIGEST. 


POWERS  OF  ATTORNEY— 
coniinuetL 


a  power  of  attorney  to  A.  B.  to  re- 
receive  the  dividends^  on  his  debt  for 
the  bankrupt  8  use,  the  bankrupt 
undertaking  to  pay  the  debt  in  full, 
and  for  that  purpose  giving  the  cre- 
ditor a  bill  of  exchange,  which  is, 
however,  never  paid.  A  second  com- 
mission issues  against  the  bankrupt, 
under  which  the  assignees  claim  to 
be  entitled  to  the  dividends  under 
the  first  commission,  by  virtue  of 
the  power  of  attorney:  Held,  that 
the  power  of  attorney  was  revocable 
by  the  creditor,  the  consideration 
failing  for  which  it  was  given,  and 
that  the  creditor,  and  not  the  as- 
signees under  the  second  commission, 
was  entitled  to  the  dividends.  Ex 
parte  Smithery  1  Dea.  ilS. 

2.  Application  under  power  of 
attorney  to  stay  advertisement  in  ga- 
zette. Re  Bryant^  3  Mont  &  Ayr. 
144. 


PRACTICE,  BANKRUPTCY. 

1.  Omitting  to  take  an  objection 
before  the  commissioners  does  not 
prevent  its  being  taken  in  the  Court 
of  Review.  £x  parte  Chappel, 
3  Mont.  &  Ayr.  492. 

2.  After  a  petition  has  been  called 
on,  and  the  bearing  postponed  to  a 
future  day  by  consent  of  both  parties, 
if  the  petitioner  does  not  then  appear 
to  support  it,  the  respondent  is  en- 
titled to  have  the  petition  dismissed 
with  costs,  without  an  affidavit  that 
he  has  been  served  with  the  petition. 
Ex  parte  Ward,  1  Dea.  86.  S.  C. 
2  Mont  &  Ayr.  391. 


PRACTICE,  COMMON  LAW. 

PUuntiff  sued  defendant  for  da- 
magesy  arising  out  of  a  breach  of 


contract  for  the  purchase  of  certain 
books ;  before  trial  defendant  became 
bankrupt,  and  plaintiff  having  proved 
under  the  commission  the  price  of 
the  books,  forebore  to  proceed  with 
the  action:  Held,  that  notwithstan- 
ding such  proof  defendant  might 
proceed  to  trial  by  proviso.  Whit^ 
taker  v.  Mason,  4  Bing.  N.  C.  303. 


PREFERENCES. 

A  deposit  of  title  deeds,  without 
pressure,  on  the  eve  of  bankruptcy, 
to  secure  an  antecedent  debt,  is  a 
preference.  Ex  parte  AinstDorth, 
3  Mont  &  Ayr.  451. 

See  References. 


PRINCIPAL  AND  AGENT 
See  Property,  Distributable. 


PRIORITY. 
See  Mortgages. 


PROCEEDINGS. 

1.  On  a  petition  by  the  bankrupt 
to  annul,  in  strict  practice,  the  as- 
signees may  rely  upon  the  depositions 
on  the  proceedings,  without  giving 
the  bankrupt  notice,  or  permitting 
him  to  see  them.  But,  it  seems,  the 
Court  of  Review  will  not  enforce 
this  practice  against  the  bankrupt, 
but  will  give  him  an  opportunity  of 
answering  such  depositions.  Ex 
parte  Forster,  3  Mont  &  Ayr.  592. 

2.  The  Court  does  not  treat  the 
proceedings  as  evidence,  but  looks 
at  them  the  better  to  govern  its  dis- 
cretion as  to  annulling  or  not  Per 
Sir  G.  Rose  ex  parte  Forster^  3  Mont 
&  Ayr.  595. 
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3.  If  the  depositions  on  the  pro- 
ceedings do  not  contain  an  act  of 
bankruptcy,  the  bankrupt  is  entitled 
to  have  the  fiat  annulled.  Ex  parte 
Forster,  3  Mont  &  Ayr.  595. 

See  Advertisements,  In  Gazette. 


PROCTORS. 
See  Trading. 


PROPERTY  DISTRIBUTABLE. 

1.  On  the  3d  January  the  peti- 
tioner pays  a  sum  of  money  to  the 
bankrupt's  agents  at  Edinburgh  for 
the  purpose  of  being  remitted  to 
London  to  retire  a  bill.  On  the 
4>th  January  the  agents  receive  no- 
tice thai  his  principal  had  stopped 
payment  on  the  2d  January,  and  he 
did  not  therefore  remit  the  money  to 
London.  On  the  6th  January  the 
petitioner  requires  the  agent  to  re- 
turn the  money,  which  he  declines. 
On  the  26th  January  a  fiat  is  issued 
against  the  principal  and  the  assig- 
nees, in  stating  an  account  with  the 
agent,  allow  2,000/.  to  remain  in  his 
hands,  on  account  of  a  counter  claim 
he  had  against  the  bankrupt,  and 
receive  a  balance  from  the  agent: 
Held  (Erskine,  C.  J.,  dissent),  that 
under  these  circumstances  the  pre- 
sumption was,  that  the  assignees  had 
received  the  money  so  paid  to  the 
bankrupt's  agents,  which,  having  been 
paid  on  a  trust  and  for  a  particular 
purpose  which  had  failed,  the  assignees 
were  bound  to  restore  to  the  petition- 
er, unless  they  could  prove  that  the 
money  never  actually  came  to  their 
hands.  Ex  parte  Simpson,  1  Dea. 
47.     S.  C.  2  Mont.  &  Ayr.  294. 

2.  The  assignees  of  an  agent  can- 
not retain  bills  sent  to  the  agent  be- 


fore his  bankruptcy,  but  received 
afterwards,  and  accompanied  by  a 
letter  directing  the  bill  to  be  appro- 
priated to  a  particular  creditor,  who 
received  notice  thereof.  Ex  parte 
Cotterilly  in  the  matter  of  DouglasSy 
3  Mont  &  Ayr.  376. 

3.  Assignees  of  a  bankrupt  or  an 
insolvent  debtor  take  only  such  pra- 
^rtf  as  he  was  equitably  as  well  as 
legally  entitled  to  at  the  time  of  the 
bankruptcy  or  assignment  There- 
fbre  if  A.  agree  to  assign  to  B.  cer- 
tain specific  goods  by  way  of  security 
for  money  advanced  by  B.  for  the 
purchase  of  them,  and  afterwards  in 
pursuance  of  such  agreement  actoally 
assigns  them,  although  the  assign- 
ment itself  be  under  such  circum* 
stances  as  would  have  rendered  it 
void  under  the  insolvent  debtor's  act^ 
and  A.  subsequently  takes  the  benefit 
of  that  act,  his  assignees  are  not 
entitled  to  such  goods  as  A.  night 
have  at  the  time  of  the  exeention  of 
the  assignment,  their  corpus  not 
being  ascertained  at  the  time  of  the 
agreement  Mo^g  v.  Bakery  3  M.  & 
W.  195. 

See  Bills  of  Exchange. 


PROSECUTION,  WANT  OF. 
See  Akkulling. 


PROTECTION  FROM  ARREST. 

1 .  A  bankrupt's  last  examination 
was  adjourned  sine  die,  and  no  pro- 
tection given ;  then  a  new  day  was 
appointed  for  his  examination,  which 
he  attended,  but  no  protection  was 
given ;  then  he  was  arrested  for  debt, 
after  which  he  attended  to  be  further 
examined,  when  a  protection  was 
given :  Held^  not  entitled  to  be  dis- 
charged from  the  arrest.  Ex  parte 
Bailey,  in  the  matter  of  Bailey^ 
3  Mont  &  Ayr.  408. 
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2.  The  protection  by  section  117. 
of  69  G.  4.  c  16.  is  independent  of 
any  indorsement,  but  that  given  by 
section  118.  depends  entirely  upon 
the  indorsement  £x  parte  Bailee/, 
3  Mont  &  Ayr.  410. 


PROXY. 
See  Suits. 


PURCHASES, 

A  person  contracted  to  purchase 
an  estate  of  the  assignees  for  5,350/., 
and  forthwith  resold  it  for  6,6001. ; 
the  assignees  were  ordered  to  convey 
to  the  sub-vendee.  £x  parte  ulncfer- 
dan,  3  Mont  ^  Ayr.  698.  S.C. 
1  Dea.  585. 

See  AssiGNEBS.  —  Jurisdiction. 


QUORUM  COMMISSIONERS, 

See  COMMISSIONEBS. 


REFERENCES. 

1.  Where  the  assignees  entertain 
fair  doubts,  in  a  case  of  difficulty,  a 
reference  may  be  made  to  the  com- 
missioners to  report  thereon.  Ex 
parte  Marks,  3  Mont.  &  Ayr.  35* 
S.  C.  2  Dea.  86. 

2.  The  Court  will  order  a  refe- 
rence to  inquire  if  it  is  proper  to 
carry  on  the  bankrupt's  business, 
although  some  of  the  creditors  dis- 
sent; but  they  will  have  liberty  to 
prosecute  the  order.  Ex  parte 
Mendell,  4  Dea.  &  Ch.  725. 

3.  A  reference  to  the  commis- 
sioner was  directed,  to  report  whether 


a  contract  made  by  the  assignee!  for 
the  sale  of  certain  portions  of  the 
bankrupt's  property  would  be  bene- 
ficial to  the  estate.  Ex  parte  Brad" 
stocky  1  Dea.  272.  S.  C.  2  Mont  & 
Ayr.  490. 

4.  The  Court  declined  to  make 
any  order  confirming  the  registrar's 
report,  that  it  would  be  beneficial  to 
the  estate  for  the  assignees  to  con- 
tinue the  bankrupt's  trade.  Ex  parte 
Hamer,  in  the  matter  of  Hughes, 

2  Dea.  39. 

5.  If  an  assignee  declines  to  concur 
in  an  arrangement  touching  the 
estate,  agreed  to  by  a  meeting  of 
creditors,  a  reference  will  be  made 
to  the  commissioners  whether  the 
arrangement  is  beneficial ;  if  so,  the 
assignee  must  execute  the  deed.  Ex 
parte  Taylor,  in  the  matter  of  Potter, 

3  Mont  &  Ayr.  222.  S.  C.  2  Dea. 
399. 

6.  Order  made,  confirming  the 
conmiissioner's  report,  that  a  pro- 
posed arrangement  by  the  assignees 
was  beneficial  to  the  estate.  Ex 
parte  BoUand,  3  Mont  &  Ayr. 
39. 

7-  Reference  to  commissioners 
whether  proposed  compromise  by 
assignees  was  beneficial  to  the  estate. 
Ex  parte  BousfieU,  3  Mont  &  Ayr. 
41. 

8.  Order  confirming  a  compro- 
mise between  a  bankrupt  and  his 
assignees  without  a  previous  refe- 
rence to  the  commissioners.  Ex 
parte  Earl  of  Arran,  in  the  matter  of 
Chambers,  3  Mont.  &  Ayr.  43. 

9.  Petition  by  two  creditors  to  set 
aside  the  order  in  ex  parte  Arran,, 
dismissed.  Ex  parte  Jerrard^ 
3  Mont  &  Ayr.  358. 

10.  Reference  to  registrar  to  see 
if  arrangement  out  of  Court  by 
assignees  was  proper.  In  the  matter 
of  Hyshp,  4  Dea.  &  Ch.  80a  S.  C. 
2  Mont  &  Ayr:  289. 
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11.  Order  confirmatory  of  com- 
promise of  litigation.  Ex  parte 
Harey  3  Mont  &  Ayr.  43. 

12.  Remedy  of  the  dissenting  cre- 
ditor. Ex  parte  Hare,  3  Mont  & 
Ayr,  45. 

13.  Reference  to  Mr.  Gregg, 
whether  a  proposed  sale  of  a  debt 
by  the  assignee  is  beneficial  to  the 
estate.  Ex  parte  Trimmer^  3  Mont. 
&  Ayr.  245. 

14.  Reference  made  to  a  London 
commissioner  to  inquire  whether  a 
fraudulent  preference  existed,  and  to 
restore  a  proof  improperly  expunged 
by  him.  On  his  refusal  to  act,  the 
order  discharged  by  consent,  and  a 
new  order  made.  See  post,  page  316. 
Ex  parte  Rolfey  in  the  matter  of 
Ridge,  3  Mont  &  Ayr.  305.  S.  C. 
2Dea.421. 

15.  References  on  questions  of 
proof  or  fraudulent  preference  inva- 
riably went  to  the  commissioners. 
Ex  parte  Rolfe,  in  the  matter  of 
Ridge,  3  Mont  &  Ayr.  3ia  S.  C. 
2Dea.421. 

16.  There  is  no  difference  as  to 
the  duty  on  references  between  the 
old  and  new  London  commissioners. 
Ex  parte  Rolfe,  in  the  matter  of 
Ridge,  3  Mont  &  Ayr.  312.  S  C. 
2  Dea.  421. 

17.  An  order  of  reference,  whether 
a  contract  was  beneficial  to  the  estate, 
was  made  to  the  deputy  registrar 
after  the  commissioner  had  refused 
to  interfere  in  it  Such  an  order  is 
reluctantly  made.  Ex  parte  Brad- 
siock,  I  Dea.  691. 

18.  An  absolute  order  of  reference 
to  appoint  a  new  trustee  need  not  be 
confirmed ;  a  conditional  order  must 
Ex  parte  Masqfield,  3  Mont  &  Ayr. 
487. 

19.  On  a  reference  back  to  the 
commissioner  to  review  the  adjudi- 


cation, any  new  depositions  then 
taken  will  be  evidence  to  support 
the  fiat.  Ex  parte  WeUen,  3  Mont. 
&  Ayr.  493. 

See  Annulling. 


REFUNDING  DIVIDENDS. 
See  Dividends. 


RELATION  TO  THE  ACT  OF 
BANKRUPTCY. 

1.  A  trader  (A.)  employed  the 
defendant  (B.)  under  a  general  au- 
thority to  sell  for  him :  B.  bona  fide 
sold  some  goods  after  A.  had  com- 
mitted an  act  of  bankruptcy,  which 
was  unknown  to  B.,  and  the  sale  was 
more  than  two  months  before  the 
fiat  issued.  On  an  action  of  trover 
by  the  assignees  against  B.  they  were 
held  entitled  to  recover,  no  evidence 
being  given  that  the  purchaser  was 
ignorant  of  the  bankruptcy,  and 
sections  81 .  and  82.  of  6  Geo.  4.  c  16. 
protecting  the  transaction  only  when 
the  party  dealing  with  the  bankrupt 
is  without  notice,  and  the  burden 
of  proof  was  here  with  the  defendant, 
who  affirmed  the  sale.  Pectrum  v. 
Graham,  6  Adol.  &  Ellis,  899. 

2.  W.  lent  money  to  A.  on  secu- 
rity of  an  estate  intended  to  extend 
to  ninety-five  acres;  A.  afterwards 
became  bankrupt  in  Scotland,  and 
W.  discovered  that  the  estate  con- 
tained six  acres  only;  whereon  A. 
gave  a  supplemental  bond  subjecting 
the  whole  ninety-five  acres ;  and  W. 
obtained  infeoffment  on  this  latter 
security  before  the  trustee  under  the 
Scotch  sequestration  deed  completed 
his  feudal  title:  Held,  the  supple- 
mental bond  was  void  as  against  the 
trustee.  Inglisy.Mansfidd^SClKrke 
&  Fin.  362. 
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REMOVAL  OF  ASSIGNEES, 
See  Assignees,  Removal. 


RENEWED  FIAT. 
See  Fiat,  Renewed, 


RENT. 

See  Landlord  and  Tenant. — 

Mortgages,  Rent. 


REPUTED  OWNERSHIP. 

1 .  If  the  real  owner  take  posses- 
sion  of  property  before  the  act  of 
bankruptcy,  the  property  is  not  in 
the  reputed  ownership.  Ex  parte 
Waikins,  1  Dea.  297. 

2.  Fraction  of  a  day  in  notices  to 
prevent  reputed  ownership.  Ex  parte 
Biffnddy  S  Mont  &  Ayr.  13. 

3.  If  property  is  taken  out  of  the 
reputed  ownership  for  any  one  pur- 
pose it  is  so  for  all  other  purposes. 
Per  Sir  George  Rose.  Ex  parte 
Harris<my  3  Mont.  &  Ayr.  510. 

4.  On  an  agreement  between  an 
American  house  and  an  English 
house  to  purchase  American  bank 
shares,  and  send  them  to  England 
for  sale,  and  draw  bills  on  the  Eng* 
lish  house  for  the  amount,  and  the 
English  house  becomes  bankrupt  be- 
fore the  shares  arrive,  the  indorsees 
are  entitled  to  have  the  produce  ap- 
plied to  retire  the  bills,  and  the 
shares  are  not  in  the  reputed  owner- 
ship. Ex  parte  Braum,  3  Mont  & 
Ayr.  471. 

5.  A.,  B.,  and  C.  dissolve  their 
partnership  by  A.  retiring,  and  as- 
signing his  share  and  interest  in  all 
the  partnership  property  to  B.  and  C, 
who  continue  to  carry  on  the  busi- 
ness. By  the  deed  of  dissolution  B. 
and  C.  covenant  to  pay  49,600^  to 


A.  by  instalments  of  3,00(ML  annu- 
ally ;  and  it  was  provided  that  if  any 
instalment  should  be  in  arrear  for 
sixty  days,  A.  might  enter  and  take 
possession  of  all  the  partnership  pro- 
perty for  his  own  use,  and  that  ft'om 
and  after  such  entry  the  assignment 
thereby  made  of  A.'s  share  should 
be  void ;  and  B.  and  C.  further  cove- 
nanted, that  immediately  afler  such 
entry,  or,  in  lieu  of  such  entry,  so 
soon  as  any  such  right  of  entry 
should  arise,  they  would  re-assign  all 
the  partnership  property  to  A.  B. 
afterwards  retires  from  the  conceni, 
and  assigns  his  share  to  C,  who  sub- 
sequently becomes  bankrupt,  and  the 
instalments  fall  into  arrear,  some  of 
which,  however,  continue  to  be  paid 
to  A.  by  C.'s  assignees  after  his  bank- 
ruptcy, and  the  assignees  also  receive 
some  of  the  debts  owing  to  the  ori- 
ginal firm  of  A.,  B.,  and  C. :  Held, 
that  these  debts  were  not  to  be  con- 
sidered as  left  in  the  order  and  dis- 
position of  C,  at  the  time  of  his  bank- 
ruptcy, with  the  assent  of  A.,  and 
that  Uie  assignees  were  accountable 
to  A.  for  the  amount  received.  Ex 
parte  Pemberion,  1  Dea.  421.  S.  C. 
2  Mont  &  Ayr.  421. 

Fixtures, 

6.  Where  real  property,  with  its 
appurtenances,  (without  other  evi- 
dence of  intention,)  was  mortgaged 
by  the  owner  of  the  fee,  articles 
of  furniture,  as  rolling  maps,  affi^ited 
before  and  after  the  mortgage  to 
the  freehold,  although  they  might 
have  been  removable  as  between  a 
landlord  and  tenant,  and  although 
he  continued  in  possession  up  to  the 
time  of  his  bankruptcy,  passed  by 
the  mortgage,  and  were  taken  out  of 
the  order  and  disposition  of  the 
bankrupt  owner.  Whatever  is  affixed 
to  freehold  by  the  owner  of  the  in- 
heritance is  to  be  considered  as  a 
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fixture  till  severed  by  him,  and  whe- 
ther so  affixed  before  or  after  a 
mortgagCy  passes  absolutely  to  the 
mortgagee.  Ex  parte  Belcher,  4  Dea. 
&  Ch.  703.  S.  C.  2  Mont.  &  Ayr. 
IGO. 

7.  If  a  lessee  borrows  money  on 
security  of  fixtures  upon  leasehold 
premises^  the  lender  has  a  lien  on 
them  for  the  money  lent ;  yet  they 
arc  not  chatteb  subject  to  the  law  of 
reputed  ownership.  Ex  parte  Spker, 
3  Mont.  &  Ayr.  213.  S.  C.  2  Dea. 
335. 

Furniture. 

8.  Whether  furniture  hired  by  a 
hotel  keeper  is  in  his  reputed  owner- 
ship depends  on  whether  there  is  a 
custom  for  hotel  keepers  so  to  do  so 
general  as  to  raise  fair  doubts  and 
suspicions  in  the  minds  of  creditors 
that  the  goods  are  not  his ;  in  other 
words,  whether  it  is  so  general  that 
persons  must  be  supposed  to  know 
that  such  goods,  though  in  the  pos« 
session,  might  not  be  property  of  the 
bankrupt.  MaUett  v.  Green,  8  Carr. 
&  Pay.  382. 

9.  H.  takes  a  house  in  his  own 
name,  and  puts  his  own  furniture 
therein,  for  the  use  of  the  firm  of 
H.  and  I.;  the  rent  and  other  ex- 
penses are  paid  by  the  partnership ; 
the  apprentices  are  boarded  and 
lodged  there,  and  the  house  is  occu- 
pied entirely  for  the  purposes  of  the 
trade;  I.  living  in  the  house,  and 
H.  himself  residing  elsewhere:  Held, 
that  the  furniture  must  be  consi- 
dered as  in  the  reputed  ownership 
of  H.  and  I.,  and  as  forming  part  of 
the  joint  capital  and  stock  of  the 
partnership.  Ex  parte  Hare,  1  Dea. 
16.  S.  C,  but  reported  the  other 
way,  2  Mont.  &  Ayr.  478. 


Imobfini. 

10.  Goods  allowed  to  be  in  the 
order  and  disposition  of  a  bankrupt 
as  reputed  owner,  by  the  consent  of 
his  assignee,  are  liable  to  be  seized 
upon  a  subsequent  insolvency  by 
the  assignee  of  the  Insolvent  Debtors 
Court  Butler  v.  Hchson,  4  Bing. 
N.  C.  290. 

Notice^ 

11.  Where  the  owner  of  shares 
transfers  them  by  way  of  equitable 
mortgage,  though  he  does  not  ob- 
serve the  rules  of  the  company  in 
regard  to  the  mode  of  transfer,  and 
though  he  continues  to  act  as  direc- 
tor without  having  any  other  shares 
than  those  assigned,  (the  being  a 
shareholder  to  a  certain  extent  alone 
entitling  him  so  to  act,)  yet  if  the 
transferee  gives  notice  to  the  com- 
pany of  his  mortgage,  and  the  owner 
becomes  bankrupt,,  they  are  taken 
out  of  his  order  and  dbposition, 
especially  where  the  company  make 
entry  of  the  notice  in  their  books  in 
such  a  manner  as  to  evince  their 
knowledge  that  such  owner  ooaU 
not  further  dispose  of  the  shares. 
Bare  notice  in  such  cases  seems  suf- 
ficient. Ex  parte  Ma^tetmany  4  Dea. 
&  Ch.  751.  S.  C.  2  Mont  &  Ayr. 
209. 

12.  By  the  rules  of  an  insnnmee 
company  no  person,  except  a  direc- 
tor, was  permitted  to  hold  more  than 
two  shares  in  his  own  name,  but  no 
rule  prevented  a  person  from  being 
beneficially  entitled  to  more  than  two 
shares,  by  holding  them  in  the  name 
of  another  party.  A  proprietor,  who 
was  already  the  hotder  of  two  shares, 
having  purchased  tw^o  others^  caused 
them  to  be  entered  in  the  name  of 
the  bankrupt  in  the  company's  books^ 
with  the  knowledge  of  one  of  tha 
directors  and  the  actuary.  Thehank* 
rapt  signed  a  declaration  of  trQ«t> 
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that  he  held  the  shares  as  trustee  for 
the  proprietor,  but  no  notice  of  the 
trust  was  taken  in  the  books  of  the 
company^  and  the  bankrupt  held  the 
certificates  of  the  shares,  and  conti- 
nued to  receive  the  dividends  there- 
on, accounting  for  them  from  time 
to  time  to  the  proprietor,  up  to  the 
period  of  his  bankruptcy,  when  the 
shares  were  still  standing  in  his 
name ;  during  all  which  time  he  was 
treated  as  owner  by  the  company, 
had  notice  of  meetings  served  upon 
him,  attended  meetings  of  the  share- 
holders, and  voted  as  a  shareholder : 
Held,  on  appeal,  that  this  was  such 
a  secret  trust  as  was  not  within  the 
79th  section  of  the  bankrupt  act,  and 
that  the  shares  were  in  the  order  and 
disposition  of  the  bankrupt  as  re- 
puted owner.  Ex  parte  Burhridge^ 
1  Dca.  131.  S.  C.  2  Mont.&  Ayr. 
348. 

13.  By  the  rules  of  a  joint  stock 
company  only  principals  could  be- 
come subscribers.  The  petitioner 
purchased  forty  shares  in  the  name 
of  the  bankrupt,  who  verbally  de- 
clared that  he  held  them  as  a  trustee 
for  the  petitioner,  and  the  certificates 
of  the  shares  were  kept  in  the  pos- 
session of  the  petitioner;  but  no 
notice  was  given  to  the  company  of 
the  trust,  nor  did  the  bankrupt  sign 
a  written  declaration  of  trust  until 
seven  days  before  the  fiat  was  issued : 
Held,  that  the  shares  were  in  the 
order  and  disposition  of  the  bankrupt 
as  reputed  owner,  and  passed  to  his 
assignees.  Ex  parte  On/,  I  Dea.  166. 
S.  C.  2  Mont  &  Ayr.  724. 

14.  Where  the  obligee  of  a  bond 
is  a  trustee  for  others,  has  himself  an 
interest  in  the  bond,  and  deposits  it 
as  security,  notice  must  be  given  to 
the  obligor  to  prevent  the  reputed  | 


ownership  of  the  obUgee.  Ex  parte 
M'Turk,  S  Mont  &  Ayr.  1.  S.  C, 
2  Dea.  58. 

15.  Share  certificates  of  a  gas  com- 
pany possessed  of  a  copyhold  estate 
were  deposited  by  the  owner  without 
notice  to  the  company :  Held,  within 
the  clause  as  to  reputed  ownership. 
Ex  parte  VaUance^  in  the  matter  of 
Lashmere^  3  Mont  8c  Ayr.  224.  S.C. 

2  Dea.  354. 

16.  If  the  same  person  is  secretary 
of  two  insurance  societies,  quaere. 
Whether  knowledge  by  him,  as  secre- 
tary of  one  society,  is  notice  to  the 
other  society  of  a  deposit  of  shares. 
Ex  parte  Bignoldy  3  Mont  &  Ayr. 
477. 

17»  Quaere,  Whetlier  knowledge  is 
notice  in  questions  of  reputed  owner- 
ship. Ex  parte  Bignold,  3  Mont 
&  Ayr.  477. 

18.  Where  a  shareholder  in  a  eom«. 
pany,  in  which  is  used  a  printed  no* 
tification  on  each  certificate  that  no 
transfer  can  be  made  without  con- 
sent of  the  directors,  agrees  with  the 
managing  director  that  his  shares 
shall  be  security  for  a  debt  he  owes 
the  company,  and  the  shareholder 
retains  the  shares,  they  are  not  in  his 
reputed  ownership.  Ex  parte  HoT' 
rison,  3  Mont  &  Ayr.  506. 

19.  Where  a  bankrupt  pledges 
shares  in  a  company,  which  belonged 
to  his  wife  before  marriage,  notice 
must  be  given  before  the  act  of  bank- 
ruptcy, or  they  will  be  in  the  re- 
puted ownership.   Ex  parte  Spencer^ 

3  Mont  &  Ayr.  697.  S.  C.  1  Dea.  468. 


RETAINERS  TO  COUNSEL. 

When  retainers  to  four  counsel 
are  proper,  the  solicitor  is  justified 
in  delivering  four  briefs.  Ex  parte 
Christt/y  3  Mont.  &  Ayr.  92.  S.  C. 
2  Dea.  117. 
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REVENUE.      . 

A  statute  forbidding  a  thing  under 
a  penalty,  to  protect  the  revenue,  does 
not  make  void  the  thing  if  done,  nor 
prevent  a  right  of  action  from  arising 
out  of  it.  Swan  v.  The  Bank  rf 
Scotland^  1  Dea.  752.  S.  C.  2  Mont 
&  Ayr.  656. 


REVERSED  DECISIONS. 
See  Decisions. 


REVIEWING  AND  REVERS- 
ING  ADJUDICATION  OF 
BANKRUPTCY. 

1.  On  a  reference  back  to  the 
commissioner  to  review  the  adjudi- 
cation, any  new  depositions  then 
taken  will  be  evidence  to  support 
the  fiat.  Ex  parte  Wdden^  3  Mont. 
(c  Ayr.  493. 

2.  On  a  petition  to  annul  or  re- 
verse the  adjudication,  the  bankrupt 
is  entitled  to  copies  of  the  depo- 
sitions, and  the  proceedings  are  not 
evidence  against  him,  unless  pre- 
vious notice  is  given  to  him  of  the 
intention  to  use  them.  Ex  parte 
Goodwin,  1  Dea.  695.  S.  C.  2  Mont 
&  Ayr.  532. 

3.  It  seems  a  creditor  cannot  peti- 
tion to  reverse  the  adjudication  under 
I  &  2  W.  4.  c  56.  8. 17.  Ex  parte 
Kilner,  3  Mont  &  Ayr.  722. 


REVIEWING  CERTIFICATE. 
See  Cbrtificatb. 


RULE  OF  COURT  OF 
QUEEN'S  BENCH. 

See  EviDEKCE. 


SCANDAL. 

1.  The  hearing  of  a  petition  re- 
ferred for  scandal  will  be  stayed; 
aliter  of  a  petition  referred  merely 
for  impertinence ;  but  if  certain  affi- 
davits only  are  referred  for  scandal, 
and  the  party  can  proceed  without 
them,  the  hearing  may  proceed.  Ex 
parte  Gamm-y  1  Dea.  366.  S.  C. 
2  Mont  &  Ayr.  512. 

2.  After  permission  given  for  a 
petition  to  stand  over  a  motion  on 
the  next  day  to  refer  for  scandal 
and  impertinence  is  not  of  course^ 
but  terms  may  be  imposed.  Ex 
parte  Knighty  3  Mont  &  Ayr.  19. 
S.  a  2  Dea.  75. 

3.  The  reference  is  for  scandal, 
not  scandal  and  impertinence.  Ex 
parte  Knight^  3  Mont  &  Ayr.  19* 
S.  C.  2  Dea.  76. 

4.  Practice  as  to  costs  on  a  refer* 
ence  for  scandal  where  one  affidavit 
is  scandalous  and  others  not  Ex 
parte  Knight^  in  the  matter  of  Wat- 
hinsy  3  Mont  &  Ayr.  1^. 


SCOTLAND. 
See  Mortgage,  Equitable, 


SECURITY. 

Proving  a  debt  without  disdosing 
a  security,  is  a  waiver  of  the  li^n 
thereon.  Ex  parte  Ro^e,  3  Mont 
&  Ayr.  306.     S.  C.  2  Dea.  421. 

See  Proof,  Security, 


I 


SECURITY  FOR  COSTS. 

1.  Practice  as  to  security  for  costs 
where  the  petitioner  is  abroad.  Ex 
parte  Scott,  in  the  matter  of  Weeium, 
3  Mont  &  Ayr.  393.  S.  C.  2 
556. 
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SECURITY  FOR  COSTS— 
continued* 

2.  Agsignees  may  apply  for  security 
for  costs  of  an  inquiry  when  the 
petitioner  is  insolvent,  £x  parte 
MoliMeux,  S  Mont.  He  Ayr.  705. 

S.  After  joinder  in  denrarrer,  plain- 
tiff became  bankrupt,  and  obtained 
his  certificate;  defendant  then  ap- 
plied for  security  for  costs,  but  plain* 
tiff's  assignees  not  interfering,  the 
Court  rejected  the  application.  Beck- 
ham  v.  Enighi,  4  Bing.  N.  C.  74. 


SEQUESTRATION. 

Order  made  to  prevent  the  bank- 
rupt from  availing  himself  of  a  se- 
questration, obtained  by  him  before 
his  bankruptcy,  of  the  rents  and  pro- 
fits of  a  rectory.  Ex  parte  Hally 
1  Dea.  87.  S.  C.  2  Mont.  Ik  Ayr. 
392. 


SERVANTS. 

A  servant  who  voluntarily  leaves 
an  insolvent  master  is  not  within 
6  Geo.  4.  c  16.  s.  49.  as  to  six  months 
wages.  Ex  parte  JBennetiy  3  Mont. 
&  Ayr.  669. 


SERVICE  OF  PETITION. 

1.  Where  the  assignees  have  made 
payments  to  their  accountants  which 
are  alleged  to  be  improper,  a  peti- 
tion to  surcharge  and  fakify  the 
assignees  accounts  should  not  be 
served  on  the  accountants.  Ex  parte 
Kniffht,  3  Mont.  &  Ayr.  58.  S.  C. 
2  Dea.  215. 

2.  Assignees  should  not  be  served 
on  a  petition  to  tax  their  solicitor's 
bill.  Ex  parte  Christy,  3  Mont.  & 
Ayr.  84.     S.  C.  4  Dea.  &  Ch.  414. 

3.  When  the  costs  of  all  parties 
are  ordered  to  be  paid  out  of  a  fund, 


and  the  solicitor  to  one*  party  will 
not  take  in  his  bill,  and  the  com- 
missioner will  not  therefore  make  a 
dividend,  a  petition  to  divide  the 
fund  must  not  be  served  on  the 
solicitor.  Ex  parte  Davis,  3  Mont. 
&  Ayr.  626. 

4.  Where  costs  of  all  parties  are 
ordered  out  of  the  estate,  and  one 
solicitor  does  not  take  in  his  bill,  a 
petition  to  distribute  the  funds,  re* 
gardless  of  his  bill,  must  not  be 
served  on  the  solicitor.  Ex  parte 
Monk,  3  Mont.  &  Ayr.  626. 

5.  Quaere,  Whether  a  petition  to 
tax  a  petitioning  creditor's  biU  need 
be  served  on  him.  Ex  parte  Moore, 
3  Mont  &  Ayr.  69a 

6.  Where  assignees  are  chosen 
after  the  bankrupt  presents  a  petition 
to  annul,  the  Court  ordered  the  pe- 
tition to  stand  over  until  they  could 
be  served.  Ex  parte  Piatt,  3  Mont. 
&  Ayr.  62.    S.  C.  2  Dea.  227. 


SET-OFF. 

1.  Palmer  &  Co.,  having  borrowed 
a  large  sum  of  the  Bank  of  Bengal, 
deposited  company's  paper  with  the 
bank  to  a  great  amount  as  a  col* 
lateral  security,  accompanied  with 
an  agreement  in  writing  authorizing 
the  &nk,  in  default  of  repayment  of 
the  loan  by  a  given  day,  to  sell  the 
company's  paper  for  the  reimburse- 
ment of  the  bank,  rendering  to  Pal- 
mer and  Co.  any  surplus.  Before 
default  was  made  in  the  repayment 
of  the  loan  Palmer  and  Co.  were 
declared  insolvents  under  the  Indian 
insolvent  act,  9  Geo.  4.  c.  73.,  by  the 
36th  section  of  which  it  was  declared, 
that,  when  there  had  been  mutual 
credit  given  by  the  insolvents  and 
another  person,  one  debt  or  demand 
might  be  set  off  against  the  other, 
and  that  all  such  debts  as  might  be 
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proved  under  a  commission  of  bank- 
ruptcy in  England  might  be  proved 
in  the  same  manner  under  the  Indian 
insolvent  act.  At  the  time  of  the 
adjudication  of  insolvency  the  bank 
were  also  holders  of  two  promissory 
notes  of  Palmer  and  Co.,  which  they 
had  discounted  for  them  before  the 
transaction  of  the  loan  and  the  agree- 
ment  as  to  the  deposit  of  the  com- 
pany's paper.  The  time  for  repay- 
ment of  the  loan  having  expired,  the 
bank  sold  the  company's  paper,  the 
proceeds  of  which,  after  satisfying 
the  principal  and  interest  due  on  the 
loan,  produced  a  considerable  sur- 
plus. In  an  action  by  the  assignees 
of  Palmer  and  Co.  against  the  bank 
to  recover  the  amount  of  surplus, 
Held,  that  the  bank  could  not  set  off 
the  amount  of  the  two  promissory 
notes,  and  that  the  case  did  not  come 
within  the  clause  of  mutual  credit  in 
the  bankrupt  act  Young  v.  Bank 
cf  Bengal,  1  Dea.  623. 

2.  Assumpsit  by  assignees  of  one  S., 
a  bankrupt,  for  money  had  and  re- 
ceived to  tiie  use  of  the  assignees 
since  the  bankruptcy :  Plea,  that  be- 
fore the  bankruptcy,  and  before 
notice  of  any  act  of  bankruptcy,  the 
defendant  gave  credit  to  the  amount 
of  50/.  by  indorsing  for  his  accom- 
modation, and  without  consideration, 
a  bill  of  exchange  for  that  amount 
drawn  by  him,  and  payable  to  the 
bankrupt's  order,  and  that  such 
credit  was  of  a  nature  extremely 
likely  to  end  in  a  debt;  the  plea  then 
alleged  that  the  amount  of  the  bill 
was  paid  by  the  defendant  on  its 
dishonour  after  the  bankruptcy,  but 
before  the  commencement  of  the 
action,  and  the  bankrupt  thereupon 
became  indebted  to  the  defendant ; 
that  before  the  bankruptcy  S.  drew 
a  bill  of  exchange  upon  the  Chester- 


field bank,  and  delivered  it  to  the 
defendant  by  way  of  loan,  that  he 
might  raise  the  amount,  and  thereby 
gave  credit  to  the  defendant  to  that 
amount ;  and  that  before  the  bank- 
ruptcy the  defendant  obtained  the 
amount  of  the  said  bill  from  the 
Chesterfield  bank,  and  that  he  was 
ready  and  willing  to  set  off  the  two 
sums  against  each  other.  Replica- 
tion, that  the  defendant  did  not  give 
credit  to  S.,  and  that  S.  did  not  give 
credit  to  the  defendant,  and  that  S. 
was  not,  nor  is,  indebted  to  die  de- 
fendant modo  et  formic :  Held,  that 
the  plea  showed  such  a  giving  of 
credit  to  the  bankrupt  within  the 
statute  6  Geo.  4.  c.  16.  s.  50.  as  might 
be  the  subject  of  set-off  in  an  action 
brought  by  his  assignees.  SemUe, 
that  the  replication  was  bad  for  du- 
plicity as  putting  in  issue,  not  only 
to  the  amount  of  the  credits,  &C., 
but  also  the  nature  of  the  mutual 
claims.  Hubne  v.  MuggUstaUy 
3  Mee.  &  Wils,  SO.    6DowL112. 

3.  Plaintiff  guaranteed  defendant 
1,600/1  advanced  by  defendant  to 
I.  C.  at  plaintiffs  request,  and  also 
any  further  sums  which  mi^t  then 
or  thereafter  be  owing  from  I.  C.  to 
defendant  Defendant  afterwards 
advanced  I.  C.  3,000/1,  which  sum, 
as  well  as  the  1,600/.,  remained  due 
at  the  time  plaintiff  sued  defendant 
for  a  debt:  Held,  that  defendant 
could  not  set  off  the  sum  due  to  him 
from  plaintiff  under  the  guarantee. 
Morley  v.  Inglis,  4  Bing.     N.  C.  58. 

4.  A  debt  due  from  the  bankrupt 
to  the  testator  cannot  be  set  off 
against  a  legacy  from  testator  to 
bankrupt  Cherry  v.  BauMee^ 
2  Keen,  319. 

5.  A  set-off  cannot  be  set  up 
against  a  lien,  unless  by  qoecial  agree- 
ment Pinnodi  v.  ffarruoHy  3  M^ 
&  Wils.  3S2. 

6.  Costs  of  proceedings  in  bank- 
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BET'OFV-^conHnuetl 

niptcy  cannot  be  set  off  against  da- 
mages and  costs  recovered  in  an 
action  at  law.  JVoodroffey.  WbaUeny 
4Scott,S64. 

See  Allowance. 


SHARES. 
See  Reputed  Ownership. 


SHAREHOLDERS  IN  COM- 
PANIES. 

See  Trading. 


SHERIFF. 

1.  A  sheriff  who  seizes  the  effects 
of  a  trader  under  a  fieri  facias  issued 
after  a  secret  act  of  bankruptcy,  and 
afterwards,  but  before  the  issuing 
of  the  commission,  sells  or  delivers 
over  the  goods  to  liie  creditor  in 
satisfaction  of  the  debt,  is  liable  for 
the  value  in  an  action  of  trover  at  the 
suits  of  the  assignees  appointed  under 
a  commission  subsequently  issued 
gainst  such  trader.  Garland  v. 
Carliley  4  Scott,  587.  4  Bing. 
N.  C.  1.  ^ 

2.  When  the  sheriff,  after  a  secret 
act  of  bankruptcy,  (though  before 
the  issuing  of  a  commission,)  sells 

foods  of  a  trader  seized  under  a 
eri  facias  before  the  act  of  bank* 
ruptcy  was  committed,  he  is  guilty 
of  a  conversion,  the  property  being 
divested  by  the  bankruptcy.  Potter 
V.  Starkie,  4  Scott,  718. 

See  Interpleader  Act. 


SHOP,  SHUTTING  UP. 
See  Act  of  Bankruptcy. 


SHORT  BILLS. 

A  merchant  abroad  sent  to  his 
London  correspondent  for  accept- 
ance under  an  authority,  and  upon 
an  understanding  that  the  liabilities 
of  the  latter  in  respect  of  such 
acceptances  should  be  covered  by 
bills  payable  in  London  to  be  re- 
mitted to  him.  In  such  a  case  the 
presumption  is,  until  an  arrange- 
ment  to  the  contrary  is  shown,  that 
the  London  correspondent  was  not 
intended  or  entitled  to  treat  the  bills 
so  remitted  as  cash,  or  to  discount 
them  before  maturity ;  and  therefore 
it  was  held,  that  two  of  such  bills, 
which  were  existing  in  specie  in  his 
hands  at  the  time  of  his  bankruptcy, 
and  were  not  then  due,  did  not  pass 
to  his  assignees,  but  were  the  pro- 
perty of  the  party  who  had  remitted 
them.  lombarl  v.  WooUetty  2  Mee, 
&  Wils.  889. 


SIX  MONTHS  SALARY  OR 

WAGES. 

See  Clerks. 


SOLICITOR. 

1.  Where  the  solicitor  to  the  com- 
mission prepared  and  charged  for  an 
assignment  to  the  assignees,  which 
he  neglected  to  get  properly  exe- 
cuted, he  is  bound  to  remedy  this 
defect  at  his  own  costs.  Ex  parte 
Bennetty  1  Dea.  71.  S.  C.  2  Mont 
&  Ayr.  306. 

2.  Quaere,  Whether  the  solicitor 
to  the  fiat,  who  is  mortgagee,  can 
have  leave  to  purchase.  He  may 
have  leave  to  bid.  Ex  parte  Briggsy 
3  Mont  &  Ayr.  505. 

3.  If  a  solicitor  does  not  take  in 
his  bill  in  a  reasonable  time,  the 
funds,  regardless  of  the  bill,  must  be 
divided.  Ex  parte  Monk,  3  Mont 
&  Ayr.  626. 

See  Commissioner. 
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SPECIAL  CASES. 

Practice  of  the  Chief  Judge  as  to 
certifying  special  cases.  Ex  parte 
Woodward^  3  Mont  &  Ayr.  616. 
Practice  of  Sir  George  Rose.    Ibid. 

en. 

See  Appeal. 


SPECIFIC  PERFORMANCE. 

1.  The  Court  of  Review  cannot 
decree  specific  performance  of  an 
agreement  to  purchase  mortgaged 
premises  sold  under  an  order  in 
iNuakruptcy.  Ex  parte  CuitSf  3  Mont. 
&  Ayr.  549. 

2.  The  principle  of  courts  of 
equity  in  regard  to  cases  of  specific 
performance  of  contracts  concerning 
mere  chattels  is,  that  where  courts 
of  law,  by  avoidiug  damages,  can 
give  adequate  compensation,  courts 
of  equity  will  not  interfere;  there- 
fore that  principle  cannot  apply 
where  the  defaulting  party  has  be- 
come insolvent,  and  the  Court  of 
Review  acts  on  this  principle.  Ex 
parte  Mcutermafiy  4  Dea.  &  Ch.  751. 
S.  C.  2  Mont.  &  Ayr.  209. 


STANDING  OVER. 

An  application  for  a  petition  to 
stand  over  will  not  be  granted,  un- 
less counsel  for  the  other  side  ap- 
pears. Ex  parte ^rocfie,  in  the  mat* 
ter  of  Clarke^  3  Mont  &  Ayr.  205. 
S.  C.  2  Dea.  318. 


STATUTES,  CONSTRUCTION 

OF, 

1.  The  6  Geo.  4.  c.  16.  s.  75.  (as 
to  delivery  up  of  lease  to  land- 
lord) extends  to  a  parol  agreement 
for  a  tenancy.  Sta^^h  v.  Sharpey 
3  Nev.  &  Per.  390. 


2.  Quere,  Whetiier  section  Ua  of 
6  Geo.  4.  c.  16.  (as  to  unclaimed 
dividends)  be  retrospective.  Cfretn 
V.  FTcsAm,  3  Moot  &  Ayn  414. 

3.  Section  49.  of  6  Geo.  4.  c.  16. 
does  not  apply  to  articled  clerks  to 
an  attorney*  Ex  parte  Prideemx^ 
3  Mont  &  Ayr.  516,  reversing,  on 
appeal,  ex  parte  Fuiedly  3  Mont  & 
Ayr.  67. 

4.  The  127th  section  of  6  Geo.  4. 
c  16.  b  not  retrospective.  GtUkne 
V.  Boucher,  8  Sim.  246. 


STATUTE  OF  LIMITATIONS. 

See  Auctioneer.  —  Dividend.  — 
Proof,  SUUuU  cf  LimUaiUnu. 


STAYING  ADVERTISEMENT 
IN  GAZETTE. 

On  an  application  to  stay  the 
advertisement  in  the  Gazette  the 
depositions  must  be  produced  for 
inspection  of  the  Court;  but  the 
party  applying,  has  not  a  right  to 
look  at  them.  In  the  matter  of 
Bryonia  2  Dea.  146. 


STAYING  CERTIFICATE. 
See  Certificate,  SUtying, 


STAYING  DIVIDEND. 
See  Dividend. 


STOPPAGE  IN  TRANSITU. 

Goods  were  consigned  to  A.,  deli- 
verable in  the  river  Thames;  on  the 
arrival  of  the  vessel  in  the  river  the 
captain  pressed  A.  to  have  them 
landed  immediately;  A.  in  conse* 
quence  sent  B.,  his  son,  with  direc- 
tions to  land  them  at  a  wharf  where 
he  was  accustomed  to  have  goods 
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landed  for  bim,  and  kept  until  he 
carted  them  away  to  bis  customers 
in  his  own  carts ;  but  A.  (being  then 
insolvent)  at  the  same  time  told  B.  he 
would  not  meddle  with  the  goods,  that 
he  did  not  intend  to  take  them,  and 
that  the  vendor  ought  to  have  them. 
The  goods  were,  by  B.'8  directions, 
landed  at  the  wharf,  and  there  stopped 
in  transitu  by  the  vendor.  In  trover 
for  the  goods  by  the  assignees  in 
bankruptcy  of  A.  against  the  wharf- 
inger, held,  that  the  declarations  so 
made  by  A.  to  B.  were  admissible  in 
evidence,  although  they  were  not 
communicated  to  the  vendor  or  to 
the  wharfinger,  and  that  they  showed 
that  A.  had  not  taken  possession  of 
the  goods  as  owner,  and  therefore 
that  the  transitus  was  not  determined. 
[Lord  Abinger,  C.  B.,  dissentiente.] 
James  y.  Griffin,  2  Mee.  &  Wels. 
623. 


SUB-DIVISION  COURT. 

If  a  party,  committed  by  a  Sub- 
division Court  in  Bankruptcy,  for  re- 
fusing to  answer,  obtain  a  habeas 
corpus  to  be  brought  again  before 
the  Court,  and  give  notice  that  he  is 
ready  to  answer,  he  is  not  entitled  to 
a  meeting  for  that  purpose  without 
paying  the  costs  of  the  sitting,  al- 
though he  make  afHdavit  of  his  ina- 
bility to  pay.  In  the  matter  of 
Stochwifh  5  A.  &  £.  266. 


SUBSTITUTION  OF  NEW  PE- 
TITIONING  CREDITOR'S 
DEBT, 

1.  After  an  action  commenced,  a 
new  petitioning  creditor's  debt  can- 
not be  substituted  to  the  prejudice 
Vol.  III. 


of  the  plaintiir.     Ex  parte  Watson. 
3  Mont.  &  Ayr.  609. 

2.  Costs  out  of  estate,  on  substi- 
tution of  new  petitioning  creditors 
debt  in  a  case  of  mistake.     Ex  parte 
WhaUey^  in  the  matter  of  Preedyy 
3  Mont.  &  Ayr.  206. 


SUITS  IN  EQUITY. 

1.  Semble,  that  the  assignees  are 
justified  in  commencing  a  suit  in 
equity  without  having  previously  ob- 
tained the  consent  of  the  major  part 
in  value  of  the  creditors  present  at  a 
meeting  duly  convened  for  that  pur- 
pose, provided  they  subsequently  ob- 
tain the  approbation  of  the  creditors 
whose  debts  are  of  the  requisite 
amount  Ex  parte  Liewellyn,  1  Dea. 
474. 

2.  Creditors  may  consent  by  proxy, 
under  6  Geo.  4.  c.  16.  s.  88.,  to  the 
assignees  instituting  a  suit  in  equity. 
Ex  parte  Belcher^  in  the  matter  of 
Bannatynef  S  Mont.  &  Ayr.  448. 

See  Assignees,  Actions  and 
Suits  by. 


SUMMONING   COMMIS- 
SIONERS. 

See  CoMMissioNEiis. 


SURETIES. 
See  Proof,  Sureties. 


SURGEONS. 

See  Trading. 


SURRENDER. 

1.  Leave  to  surrender  after  forty- 
second  day,  where  bankrupt  not 
guilty  of  any  misconduct,  always 
given,  with  costs  out  of  estate,  though 

di 
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petition  do  not  pray  costs.  Joint  fiat 
having  subsequently  issued,  quasre, 
Which  estate  should  bear  costs.  Ex 
parte  Smith,  4  Dea.  &  Ch.  8ia  S.  C. 
2  Mont,  &  Ayr.  21S. 

2.  The  Court  has  no  power  to  en- 
large the  time  for  the  bankrupt's 
surrender,  unless  the  application  is 
made  six  days  at  least  before  the  day 
appointed  for  the  surrender.  Ex 
parte  Burnett,  in  the  matter  of  Be- 
fuOiur,  2  Dea.  212. 


TAXATION- 

1.  If  the  officer  of  the  Court,  in 
taxing  a  bill  of  costs,  disallows 
charges  which  are  usually  allowed, 
the  Court  will  order  a  re-taxation. 
Aliter,  where  the  charges  are  not 
usually  allowed,  unless  a  special  ap- 
plication is  made  to  the  Court,  stating 
the  reasons  for  such  allowance.  In 
the  matter  of  Gray,  1  Dea.  105. 

2.  The  Vice  Chancellor  having  di- 
rected the  commissioners  to  tax  cer- 
tain bills,  and  having  ordered  them 
to  be  paid,  the  Court  of  Review 
will  not  order  re-taxation.  Ex  parte 
Christy,  3  Mont  &  Ayr.  88.  S.  C. 
^Dea.  113. 

3.  Practice  on  reference  for  tax- 
ation as  to  bills  already  taxed  by  the 
proper  officers  of  Court.  Ex  parte 
Knight,  3  Mont.  &  Ayr.  61. 

Assignees  BiU, 

4.  The  right  of  a  20/.  creditor  to 
re- tax  costs  under  6  Geo.  4.  c.  16. 
s.  14.  is  confined  to  costs  after  the 
choice  of  assignees.  Ex  parte  Moore, 
3  Mont  &  Ayr.  699. 

Costs, 

5.  Cases  may  arise  as  between  the 
solicitor  and  the  estate,  where  costs 
%ould  be  ordered  against  the  soli- 
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citor,  though  less  than  one  sixth  was 
taxed  ofi*.  Ex  parte  Christy,  3  Mont 
h  Ayr.  108.     S.  C.  2  Dea.  113. 

6.  After  a  bill  has  been  refeired 
for  taxation,  erroneous  overcharges, 
inserted  by  mistake,  cannot  be  witii« 
drawn  by  the  parties,  so  as  to  be  ex- 
cluded from  the  calculation  of  the 
one  sixth.  Ex  parte  Christy,  3  Mont 
&  Ayr.  103.     S.  C.  2  Dea.  113. 

7.  Upon  an  application  that  the 
solicitor  may  be  directed  to  pay  the 
costs  of  taxation,  more  than  a  sixtii 
part  having  been  taken  off  his  bill, 
the  Court  will  not  enter  into  the  par- 
ticulars of  the  items  of  the  bilL  Ex 
parte  Millington,  1  Dea.  114. 

Messengers  BilL 

8.  Taxation  of  solicitor  s  and  mes- 
senger's bill.  Exipwte  Fringes  MoaL 
&  Ayr.  607- 

Pttition, 

9.  Upon  a  general  exception  re- 
ferring to  a  schedule  the  Court  will 
hear  exceptions  as  to  principle  only. 
Ex  parte  Christy,  3  Mont  &  Ayr. 
102.     S.C.  2Dea.  113. 

10.  It  is  no  objection  to  a  petition 
to  tax  the  solicitor's  bill,  that  it  con- 
tains allegations  reflecting  on  the 
conduct  of  the  solicitor,  for  if  such 
allegations  are  improper,  they  may 
be  referred  for  scandaL  Ex  parte 
Wells,  1  Dea.  69. 

11.  If  a  solicitor  is  insolvent,  a 
petition  to  tax  his  bill  must  not  be 
served  on  the  insolvency  assignee. 
Ex  parte  Simps&n,  in  the  matter  of 
Terry,  3  Mont  &  Ayr.  223.     S.  C. 

2  Dea.  400. 

Petitiomng  Crediiors  BUL 

12.  Quaere,  Whether  a  petition  to 
tax  a  petitioning  creditor  s  bill  need 
be  served  on  him.     Ex  parte  Mooref 

3  Mont  &  Ayr.  669. 

13.  A  petition  by  a  creditor  to  rc- 
tax   the  petitionitig  creditor's  blM, 
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which  has  been  paid  two  years,  will 
lay^  if  the  creditor  has  but  lately 
proved.  Ex  parte  Moore^  3  Mont 
&  Ayr.  699.     S.  C.  1  Dea.  578. 

14.  A  creditor  cannot  apply  for  an 
order  to  tax  the  bill  of  the  solicitor 
to  the  petitioning  creditor  until  the 
taxation  of  it  has  been  completed  by 
the  commissioner.     Ex  parte  Lttcasj 

2  Dea.  532. 

15.  One  of  three  petitioning  cre- 
ditors may  apply  for  the  taxation  of 
the  solicitor's  bill  without  the  others 
joining  in  the  application ;  notwith- 
standing an  action  is  commenced  by 
the  solicitor  before  such  an  applica- 
tion is  made;  but,  if  more  than  a 
sixth  is  taken  off  the  bill  the  soli- 
citor pays  the  costs  of  the  taxation. 
A  conditional  order  to  that  effect  to 
save  expense  was  made  in  the  first 
instance.  Ex  parte  WattSj  1  Dea. 
588.     S.  C.  2  Mont.  &  Ayr.  621. 

16.  Where  the  petitioning  credi- 
tor's bill  has  been  paid  upwards  of 
three  years  it  will  not  be  re-taxed. 
A  creditor  applying  promptly  is  en- 
titled as  of  course  to  re-taxation 
under  6  Geo.  4.  c.  16.  s.  14.  After  the 
lapse  of  time  it  is  not  of  course,  but 
objectionable  items  must  be  pointed 
out,  and  taxation  is  discretionary. 
The  Court  does  not  order  re-taxa- 
tion of  bilb  already  taxed  by  the 
officers  of  the  courU  where  the  bu- 
siness was  done.     Ex  parte  Christy^ 

3  Mont.  &  Ayr.  84.     S.  C.  4  Dea.  & 
Ch.  414. 

Taxable  Items. 

17.  The  Court  has  power  to  ordei* 
the  taxation  of  a  solicitor's  bill,  in 
which  is  contained  a  charge  for  at- 
tendance before  the  commissioners 
on  behalf  of  an  equitable  mortgagee. 
Ex  parte  Williams,  1  Dea.  469. 
S.  C.  2  Mont.  &  Ayr.  578. 


18.  If  A.  employs  B.  as  solicitor 
in  business,  the  bill  for  which  is  not 
taxable,  and  also  requires  B.  to  strike 
a  docket,  and  B.»  because  he  is  not 
admitted  as  a  solicitor  in  bankruptcy, 
employs  C,  a  solicitor  of  the  Court, 
for  that  purpose,  B.  cannot  divide 
his  bill  so  as  to  exclude  from  tax- 
ation the  other^vise  untaxable  items, 
by  procuring  C.'s  bill  of  costs  to  be 
taxed  separately,  but  B.'s  own  bill 
and  C.'s  must  form  one  bill,  so  that 
all  may  be  taxed.  Semble,  that 
business  preparatory  to  striking  a 
docket  is  taxable  in  bankruptcy.  Ex 
parte  Cass,  4  Dea.  &  Cb.  719.  S.  C. 
2  Mont  &  Ayr.  170. 

19.  The  Court  has  power  to  tax  a 
bill  of  costs,  as  between  solicitor  and 
client,  independently  of  the  character 
of  solicitor  to  any  particular  bank* 
ruptcy.  Ex  parte  Davis,  3  Mont* 
^  Ayr.  624. 

20.  A  charge  in  an  attorney *s  bill 
for  searching  for  an  old  judgment, 
and  advising  as  to  its  revival,  does 
not  constitute  an  item  taxable  within 
the  statute  2  Geo.  2.  c.  23.  s.  23.  la 
the  matter  oi  Rice,  4  Scott,  416. 


THIRD  FIAT  OR  COMMIS. 
SIGN. 

See  Certificate.— Fiat. 


THIRD  MEETING. 
See  Commissioners. 


TIME. 


"  One  day's  notice."  Notice  of  tax- 
ation, at  nine  o'clock  one  day,  for 
twelve  next  day,  is  one  dav's  notice 
within  the  rule  of  T.  T.,  'l  Will  4. 
c.  12.  EdmuTids  v.  Cotes,  4  Mee.  & 
Wels.  66. 
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TOWN  CLERK. 
See  Lien. 


TRADERS  AND  TRADING. 

1 .  Quaere,  Whether  a  person  carry- 
ing on  trade  for  a  very  short  time 
after  issuing  and  during  the  exis- 
tence of  a  previous  commission,  and 
having  ceased  for  many  years  to 
trade  in  any  way,  is  a  trader  liable 
to  the  bankrupt  laws.  In  the  matter 
of  Chambers^  3  Mont  Ik  Ayr.  SOk 

2.  One  solitary  act  of  dealing  is 
not  sufficient  to  prove  the  trading, 
unless  coupled  with  evidence  of  a 
general  intention  to  trade.     Ex  parte 

Wilkesy  in  the  matter  of  Tarrant^ 
2  Dea.  1.    S.  C.  2  Mont.  &  Ayr.  667. 

Apothecaries. 

3.  Selling  drugs  as  ancillary  to 
the  business  of  a  surgeon  is  not  a 
trading.  Ex  parte  Datcbenyy  3  Mont 
&  Ayr.  17. 

4.  What  selling  of  drugs  by  a 
surgeon  apothecary  makes  him  a 
trader.  Ex  parte  Dawhenyy  3  Mont. 
&  Ayr.  17.     S.  C.  2  Dea.  72. 

5.  A  surgeon  and  apothecary,  who 
does  not  confine  his  sale  of  drugs  to 
his  patients,  but  sells  them  to  any 
chance  customers  who  apply  for  them, 
is  a  trader  within  the  bankrupt  law. 
Ex  parte  Dawheny^  in  the  matter  of 
Briden,  2  Dea.  72.  S.  C.  3  Mont 
&  Ayr.  16. 

Auctioneer. 

6.  Semble,  that  an  auctioneer  is  a 
trader  within  the  bankrupt  law.  Ex 
parte  Moore,  3  Mont  &  Ayr.  130. 
S.  C.  2  Dea.  287. 

Bm  Broker. 

\  7.  A  mere  dealing  in  accommo- 
dation bills  will  not  constitute  a  trad- 
ing as  a  bill  broker,  more  especially 
when  there  is  no  proof  that  the  party 


had  any  counting  house  or  capital 
for  carrying  on  the  alleged  business, 
and  no  particulars  are  given  of  any  ' 
one  bill  alleged  to  have  been  dis- 
counted. Ex  parte  Phippsy  in  the 
matter  of  Forster,  2  Dea.  4^87- 

8.  A  person  ostensibly  carrying 
on  the  profession  of  a  proctor  is 
made  a  bankrupt  as  a  bill  broker, 
and  the  evidence  to  prove  the  trading 
is  generally  "  that  he  procured  bills 
to  be  discounted,  that  he  carried  on 
the  business  of  a  bill  broker,  and 
that  on  one  occasion  he  was  employ- 
ed to  get  a  bill  for  48^  discounted  :** 
Held,  that  this  was  insufficient  evi- 
dence of  the  trading,  as  the  affidavits 
did  not  specify  the  name  of  any 
party  to  whom  the  bankrupt  applied 
to  discount  any  bills,  or  with  whose 
money  the  same  were  cashed,  nor 
even  state  the  whole  of  the  particulam 
of  any  one  of  such  bills.  Ex  parte 
Harvey  1  Dea.  571 .  S.  C.  2  Mont 
&  Ayr.  593- 

BuUder$. 

9.  A  party  who  bought  six  car- 
cases of  houses  for  the  purpose  of 
finishing  them,  and  selling  them  again 
when  he  had  made  them  habitable* 
and  who  ordered  materials  for  this 
purpose,  representing  himself  to  be 
a  builder,  may  be  a  bankrupt  as  a 
builder  within  the  6  Geo.  4.  c  16. 
s.  2.  Ex  parte  Neirtnekx,  1  Dea.  7S. 
S.C.  2  Mont  &.  Ayr.  384. 

Infants. 

10.  B.,  a  minor,  living  with  A^ 
his  father,  takes  an  active  part  in  his 
father's  business,  who  puts  his  son*s 
name  over  the  door  in  conjunction 
with  his  own.  The  fiither,  without 
any  authority  from  his  son,  enters 
into  an  agreement  with  C.  to  become 
a  partner  with  him  in  a  separate 
trade,  and  signs  this  agreem^it 
with  C.  to  become  a  partner  witk 
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him  in  his  son's  name  as  well  as 
that  of  himself.  After  B.  becomes 
of  age,  a  joint  fiat  is  issued  against 
A.,  B.,  and  C,  upon  a  debt  con- 
tracted with  that  firm  before  B.  at- 
tained his  majority,  and  the  only 
evidence  to  prove  that  B.  was  a 
partner  with  C.  is  the  agreement 
signed  by  the  father,  and  the  fact  of 
B.'s  name  appearing  over  his  father's 
door,  but  not  over  the  door  of  C. : 
Held,  that  B.  was  not  precluded 
under  these  circumstances  from  pe- 
titioning to  annul  the  fiat  on  the 
ground  of  infancy.  £x  parte  Lees, 
in  the  matter  of  Lees;  ex  parte 
Heaikerley^  in  the  matter  of  Lees, 
1  Dea.  705. 

Joint  Stock  Companies, 

11.  Quaere,  as  to  shareholders  in 
joint  stock  trading  companies  being 
traders  liable  to  the  bankrupt  laws. 
Ex  parte  Brundretty  3  Mont  <^  Ayr. 
50.    S.C.  2Dea.219. 

Livery  Stable  Keeper, 

12.  Semble,  that  a  livery  stable 
keeper  is  not,  eo  nomine,  a  trader 
within  the  bankrupt  law.  Ex  parte 
Lewis,  in  the  matter  of  Chifney, 
3  Mont  &  Ayr.  199.  S.  C.  2  Dea. 
318. 

Lodging  House  Keeper^ 

13.  Keeping  a  lodging  house  is 
not  a  trading.  £x  parte  Bowers, 
3  Mont  &  Ayr.  33.  S.  C.  2  Dea. 
99.  See  ex  parte  WiUu^  2  Mont.  & 
Ayr.  667. 

Married  Woman, 

14.  After  the  issuing  of  the  fiat 
the  petitioning  creditor  heard  and 
believed  that  the  party  against  whom 
it  was  issued  was  a  married  woman. 


The  Court  would  not  for  ^is  cause, 
on  the  petition  of  the  petitioning 
creditor,  order  the  fiat  to  be  annulled, 
but  merely  suspended  the  prosecu- 
tion of  it  Ex  parte  Harland,  1  Dea. 
75.     S.  C.  2  Mont  &  Ayr.  723. 


TRADE,  CARRYING  ON,  BY 
ASSIGNEES. 

See  Assignees. 


TRAVELLING  FEES. 
See  Fees. 


TRUSTEES. 

1.  Trustee  under  deed  of  trust  by 
a  former  petition  upholding  the  trust, 
and  praying  to  annul  fiat,  and  failing, 
but  consenting  to  have  the  account 
against  him  taken  on  that  petition 
by  reference,  ordered  to  pay  costs  of 
that  petition,  and  to  pay  the  balance 
in  his  hands  under  the  trust  deed  to 
assignees,  with  interest  at  4eL  per 
cent  from  date  of  order  of  reference, 
although  there  was  no  evidence  of 
interest  having  been  made.  Costs 
of  reference  to  be  paid  by  estate. 
Ex  parte  Harding,  4  Dea.  &  Ch.  793. 

2.  An  absolute  order  of  reference 
to  appoint  a  new  trustee  need  not  be 
confirmed :  a  conditional  order  must 
Ex  parte  Masefidd,  3  Mont  &  Ayr. 
487. 

3.  The  Court  can  appoint  two  or 
more  new  trustees  in  place  of  one 
becoming  bankrupt  The  Court  can- 
not remove  a  trustee  who  is  also  an 
executor,  if  any  thing  remain  to  be 
done  as  executor.  Ex  parte  Wilkin' 
son,  in  the  matter  of  HoUingsworth, 
3  Mont  &  Ayr.  145.  S.  C.  2  Dea. 
151. 

4.  On  a  petition  under  6  Geo.  4. 
c.  16.    S.79.  for  appointing  a  new 
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trustee,  the  bankrupt,  if  served,  is 
entitled  to  his  costs.  £x  parte 
Whkky,  3  Mont.  &  Ayr.  696. 

See  Act  or  Bankruftcy. — An- 
nulling.— Jurisdiction.  —  Pe- 
titioning Creditor's  Debt. — 
Proof,  Trusteet. — References. 


TWENTY  PER  CENT. 

See  Assignees. 


UNCERTIFICATED  BANK- 
RUPT. 

1.  An  uncertificated  bankrupt  may 
present  a  petition  in  another  bank- 
ruptcy.    Ex    parte   Sayer^   2  Dea. 

491. 

2-  A  commissioner  declines  to  open 
a  fiat  against  an  uncertificated  bank- 
rupt, on  the  ground  of  its  being  void. 
In  the  matter  of  Chambers^  3  Mont 
&  Ayr.  294. 

3.  An  order  by  the  Lord  Chan- 
cellor for  payment  of  a  sum  to  an 
uncertificated  bankrupt  does  not  give 
him  such  a  right  of  property  as  will 
support  a  fiat.  In  the  matter  of 
Chcunbers,  3  Mont.  &  Ayr.  303. 
See  Costs. — Xien. 


UNCLAIMED  DIVIDENDS. 

1 .  The  interest  on  unclaimed  divi- 
dends follows  the  principal.  Ex 
parte  Gregg,  3  Mont.  &  Ayr.  622. 

2.  The  official  assignee  may  file  a 
bill  against  the  personal  represen- 
tatives of  a  deceased  assignee,  for 
an  account,  &c,  of  unclaimed  divi- 
dends possessed  by  the  deceased 
assignee.  Green  v.  Weston^  3  Mont. 
&  Ayr.  4.14. 

3.  Quaere,  Whether  section  1 10.  of 
6  Geo.  4.  c  16.  be  retrospective. 
Crreen  v.  Weston^  3  Mont.  &  Ayr. 
414. 


4.  The  Court  has  no  power  since 
the  5  k,6  W.  4.  c.  29.  to  order  dis- 
tribution of  unclaimed  dividends 
among  the  general  creditors,  not- 
withstanding a  preliminary  order 
had  been  obtained  for  that  purpose. 
Ex  pane  Bdl,  1  Dea.  594.  S.  C. 
2  Mont  &  Ayr.  733. 

5«  Where  the  final  order  for  the 
distribution  of  unclaimed  dividends 
was  obtained  before  the  passing  of 
the  5  &  6  W.  4.  c  29.  s.  5.,  Held, 
that  the  provisions  of  that  act  did 
not  prevent  the  order  from  being 
carried  into  effect.  Ex  parte  Curtis^ 
1  Dea.  585.  S.  C.  2  Mont  &  Ayr. 
732. 

Before  the  passing  of  the  5  hS 
W.  4.  c.  29.  s.  5.  a  preliminary  order 
had  been  obtained  under  the  6  Geo.  4. 
c  16.  s.  110.  with  a  view  to  the  dis- 
tribution of  certain  unclaimed  divi- 
dends among  the  bankrupt's  cre- 
ditors, but  no  final  order  had  been 
made  for  their  distribution:  Held, 
that  the  Court  had  no  power,  after 
the  passing  of  the  5  &  6  W.4.  c.  29. 
to  make  such  final  order.  In  the 
matter  of  Pocklingtonj  1  Dea.  335. 
S.  C.  2  Mont  &  Ayr.  729. 


USURY. 


1.  A  creditor  advanced  money  to 
the  bankrupt  by  discounting  bills 
payable  within  three  months  from 
the  date,  and  on  the  security  of  the 
deposit  of  goods,  and  took  more  than 
5/.  per  cent  for  the  discount :  Held, 
that  this  was  within  the  provisions  i)i 
the  3  &  4  W.  4.  c.  96.  s.  7.,  and  that 
the  contract  was  therefore  not  usu- 
rious. Ex  parte  Knight,  in  the  mat- 
ter of  PoumaUy  I  Dea.  459.  S.  C. 
2  Mont  &  Ayr.  568. 

2.  Quaere,  Whether  an  agreement 
by  an  English  firm  to  pay  a  French 
firm  6/.  per  cent  on  balances  in  the 
hands  ck  the  English  firm  is  usu- 
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rious.  £x  parte  Guilleberty  in  the 
matter  of  TVye,  3  Mont  &  Ayr.  i^55. 
3.  On  an  issue  a  verdict  found  that 
it  was  usurious.  Ex  partie  Guilleberty 
in  the  matter  of  Tryey  S  Mont.  &. 
Ayr.  4f55. 

JSee  Assignees. — New  Promise. — 
Proof,  Usury. 


VIVA  VOCE  EXAMINATION. 

1.  Where  both  parties  agree  that 
a  viva  voce  examination  is  necessary 
it  will  be  ordered.  Ex  parte  Biggs^ 
in  the  matter  of  Worthy  3  Mont.  & 
Ayr.  152. 

2.  On  a  \vvk  voce  examination 
affidavits  may  be  read.  Ex  parte 
Biggsy  in  the  matter  of  Worthy 
3  Mont  &  Ayr.  153. 

3.  A  person  cannot  depose  viva 
voce  to  having  served  a  petition,  un- 
less the  petition  which  he  served  is 
produced.  Ex  parte  BoUouy  in  the 
matter  of  Johnsorh  3  Mont.  &  Ayr. 
246. 

4.  On  a  viva  voce  examination  as 
to  the  act  of  bankruptcy  the  assignees 
must  give  notice  of  the  acts  of  bank- 
ruptcy they  intend  to  rely  upon,  but 
they  are  not  to  furnish  a  list  of  wit- 
nesses. Ex  parte  Forster,  3  Mont 
&  Ayr.  597. 

5.  Affidavits  cannot  be  read  on  a 
viva  voce  examination.  Ex  parte 
Forstery  3  Mont  &  Ayr.  600. 


WAGES,  SIX  MONTHS. 
See  Clerks.— Servants. 


WANT  OF  PROSECUTION. 
See  Annulling. 


WARRANTS. 

No  warrant  should  issue  to  bring 
the  bankrupt  before  commissioners, 
unless  he  has  been  specially  sum- 
moned, or  unless  the  forty-second 
day  has  passed  without  his  having 
surrendered.  In  the  matter  of  Creedy 
3  Mont.  &  Ayr.  725. 


WIFE'S  PROVISION. 

1.  The  wife  of  a  bankrupt  has  a 
right  to  a  reasonable  provision  out 
of  the  property  which  she  brought 
her  husband  on  her  marriage;  and 
the  Court  of  Review  has  jurisdiction 
on  petition  in  bankruptcy  to  order 
the  assignees  to  make  such  provision 
for  her,  whether  the  property  con- 
sists of  real  or  personal  estate.  An 
allowance  of  200il  a  year  out  of  a 
net  income  of  225/.  a  year  was 
deemed  excessive,  and  reduced  to 
175/.  per  annum.  Ex  parte  Thomp^ 
Sony  1  Dea.  90.  S.  C.  2  Mont  & 
Ayr.  505. 

2.  A  person  covenanted  to  pay 
6,000/.  to  the  trustees  of  his  mar- 
riage settlement,  and  the  wife  as- 
signed 6,000/.  to  which  she  was  en- 
titled under  her  father's  will.  The 
trusts  of  the  settlement  were  for  the 
separate  use  of  the  wife  for  life, 
during  the  joint  lives  of  husband  and 
wife,  and  on  the  death  of  either  to 
the  survivor  for  life,  and  then  for 
the  children.  The  husband  became 
bankrupt :  Held,  the  trustees  might 
sell  his  contingent  interest  in  the 
whole  trust  fund,  and  apply  the  pro- 
duce in  part  satisfaction  of  his  cove- 
nant. Ex  parte  Gonncy  in  the  mat- 
ter of  Marchy  3  Mont.  &  Ayr.  166. 
S.  C.  2  Dea.  278. 
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